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GRANTED CASES

   No.          Caption and Status    Attorneys                       Description

99-1426 America n Trucking  Assns., et al.  v. Browner,
EPA Admin.

Cert. granted 5/30/00

K. Geller

A. Sloane

E. Jones

T. Bishop

We are representing the American Farm Bureau

Federation in this case, which raises the question

whe ther th e Clea n Air A ct req uires E PA in  setting  air

quality stand ards to ignore a ll factors other than  health

effects rela ting to po llutants in  the air.

99-1257 Browner v. American Trucking Associations, Inc.

Cert. granted 5/22/00

K. Geller

A. Sloane

E. Jones

T. Bishop

We are representing the American Farm Bureau

Federation in this case, which raises the question

whether Section 109 of the Clean Air Act effects an

uncon stitutiona l deletion  of legislativ e pow er.

98-1768 Buckman Co. v.  Plaintiff s’ Legal Committee

Cert. petition filed 5/4/99

Order inviting S.G. to express views of the

United States 10/4/99

Solicitor General’s amicus brief filed 6/7/00

Cert. granted 6/29/00

K. Geller

A. Untereiner

We filed a petition raising the questions whether

common-law tort claims based on a “fraud on the agency”

theory are preempted by the Medical Device

Amendments to the Food, Drug & Cosmetic Act and

whethe r the Ame ndmen ts preemp t any state

requirements imposed through tort laws of general

applicability.  The Court granted the petition and

rephrased  the question  as “wh ether federal law  preemp ts

state law tort claims alleging fraud on the Food and Drug

Administration during the regulatory process for

marketing clearance applicable to certain medical

devices.”  Ken Geller will argue the case.



   No.          Caption and Status    Attorneys                       Description

20465440.1  70700 1002E 42009181

2

98-115 Food & Drug Administration v . Brown &
Willia mson Tobacco Corp.

Affirmed 3/21/00

K. Geller

S. Swing le

We assisted in the briefing of this case, which involves

the statutory authority of the FDA to regulate tobacco

products .  We also w rote an amic us brief for the Prod ucts

Liability Advisory Council (PLAC). Our position prevailed,

5-4.

99-391 Free v. Abbott Labor atories

Affirmed 4/3/00

E. Tager The issue  in this case w as whe ther, if the dollar thresh old

for diversity jurisdiction is met with regard to the named

plaintiffs in a putative class action, 28 U.S.C. § 1367

provides for supplemental jurisdiction over the claims of

absent class members without regard to whether the

value of each absent class member’s claims exceeds the

dollar threshold.  We filed an amicus brief for the

Cham ber of Co mm erce and  the Ch emica l Manu facturers

Association supporting respondents. The judgment was

affirmed by an equally divided Court with Justice

O’Connor not participating.

98-1811 Geier v. American Honda Motor  Co.

Affirmed 5/22/00

K. Geller

J. Sullivan

The issue in this case is whether the National Traffic and

Motor Ve hicle Safety A ct and Fed eral Motor V ehicle

Safety Standard 208 preempt state common-law claims

alleging that the failure to install airbags in vehicles

renders  such v ehicles d efective. W e assiste d Hon da’s

counsel in briefing the case and in preparing for the

argument.  We also filed an amicus brief for PLAC and the

Chamber of Commerce.  The Court agreed with our

position and held “no airbag” claims preempted by a 

5-4 vote.

98-1706 Internati onal Association of Independent Tanker
Owners v. Locke

Reversed and remanded 3/6/00

K. Geller

C. Rothfield

We filed an amicus brief for PLAC in this case involving

the preem ptive scope  of the Ports and  Waterw ays Safety

Act (“PWSA”).  The Court unanimously endorsed our view

of the broad preemptive scope of the PWSA, holding that

four challenged provisions were preempted and

remanding for further consideration of the remaining

provisions.
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99-5739 Jones v. United States

Reversed 5/22/00

D. Falk

S. Swing le

This is a pro bono representation.  Our client, Dewey

Jones, w as conv icted un der the fe deral ars on statu te.  We

argued and the Court unanimously agreed that the

jurisdictional provision of the federal arson statute does

not extend to  arson of private res idences.  Do n Falk

argued the case.

98-1648 Mit chel l v. Helms

Argument took place 12/1/99

Reversed 6/28/00

M. Mc Connell

S. Johnson

We a re co-c ouns el in this  challe nge to  a Fifth  Circu it

decision hold ing that the E stablishm ent Clause  prohibits

the use of federal funds to purchase and loan non-

religious in struction al equip ment —  such a s com puters

and software — to public and non-public schools,

including parochial schools.  The Court reversed, holding

that the Establishment Clause does not prohibit the kind

of neutral program at issue in this case.  Michael

McConnell argued the case.

99-312 Norfolk  Southern Railro ad Co. v. Shanklin

Reversed and remanded 4/17/00

K. Geller

C. Rothfeld

C. Isenb erg

We filed an amicus brief for PLAC in this case in which

the issue is whether claims of negligence based on

allegedly inadequate warning devices at railroad grade

crossings a re preemp ted by the F ederal Railroad  Safety

Act.  The Court agreed with our position.

98-1991 Public Land s Council v. Babbitt

Argument took place on 3/1/00

Affirmed 5/15/00

T. Bishop

A. Sch apiro

S. Johnson

In this case we challenged several aspects of the

Secretary of Interior’s 1995 “Rangeland Reform” rules,

which govern private grazing rights on federal lands

mana ged b y the Bu reau of L and M anage ment.  T he Cou rt

rejected our facial challenge, concluding that the new

rules do not exceed the Secretary’s statutory authority,

but left open as-applied challenges and, in addition,

emphasized some significant statutory limitations on the

Secreta ry’s discre tion that a re bene ficial to our c lients. 

Tim B ishop a rgued  the cas e for the p etitioners.  
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99-536 Reeves v. Sanderson Plumbing Products, Inc.

Argument took place on 3/21/00

Reversed 6/12/00

A. Frey

S. Shap iro

C. Rothfeld

We filed an amicus brief for PLAC in support of

respondent, arguing that courts must consider all of the

evidence in the case when they decide motions for

judg men t as a m atter of  law u nder F edera l Rule  of Civil

Procedu re 50; the petitioner a rgued tha t courts shou ld

consider only evidence that favors the non-movant.  The

Court largely  accepted  our argum ents, holding  that courts

must consider all of the evidence, although they may

disregard evidence that the jury reasonably could have

disbelieved.

98-1464 Reno v. Condon

Reversed 1/12/00

C. Rothfeld We filed an amicus brief on behalf of the National

Governors ’ Association, the  National Co nference of Sta te

Legisla tures, an d other g roups o f state an d local o fficials. 

We argued that the Driver’s Privacy Protection Act of 1994

violates th e Tenth  Ame ndm ent.  The  Suprem e Court

rejected that arg ument.

98-896 Rotella v. Wood

Affirmed 2/23/00

P. Laco vara

E. Tager

N. Williams

The issue in this case was when a civil RICO action

accrues for statute of limitations purposes.  We filed an

amicu s brief on b ehalf of th e Am erican C ouncil of L ife

Insurance, urging the Court to adopt the Clayton Act

accrual rule under which the statute of limitations runs

from the da te of the injury.  The C ourt unanim ously

rejecte d the “ injury a nd pa ttern d iscov ery” ru le, wh ich is

the only one under which the petitioners could have

prevaile d.  It declin ed to ch oose b etwee n the “inju ry

discovery” rule and our proposed Clayton Act rule.

99-62 Santa Fe Independent School District v. Doe

Affirmed 6/19/00

S. Shap iro

M. Mc Connell

S. Johnson

We filed an amicus brief, on behalf of the Christian Legal

Society, in support of the Petitioner, in this case involving

an Esta blishm ent Clau se cha llenge to  a scho ol district’s

policy th at perm its elected  studen t volunte ers to de liver a

message or invocation of their choice as part of the pre-

game activities at high school football games.  We argued

that the p olicy w as valid , on its face , becau se spe akers

are selected on a secular, neutral basis and retain control

over the  conten t of their rem arks.  Th e Court  held, by  a 6-3

vote, that student-led prayer violates the Establishment

clause.
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99-1178 Solid Waste Agency of Cook County v. U.S. Army
Corps of Engineers

Cert.  granted 5/22/00

T. Bishop

K. Stoffelmayr

S. Swing le

S. Olson  (S.A.)

This case involves the Army Corps of Engineers’ assertion

of jurisd iction o ver iso lated  wetla nds b ased  solely  on the ir

use by m igratory birds.  Th e Court gran ted our petition to

consider whether the Corps’ “migratory bird rule” violates

the Commerce Clause and is inconsistent with the Clean

Wate r Act.  Tim  Bishop  will argu e the ca se. 

99-5

99-29

United States v. Morrison
Brzonkala v. Morrison

Affirmed 5/15/00

A. Untereiner We fil ed an  amic us brie f in sup port of  the res pond ent in

these consolidated cases.  The cases involve the question

whether Congress exceeded its power under the

Commerce Clause in enacting the civil damages

provision s of the V iolence A gainst W omen  Act.  W e

argued th at VAW A is uncon stitutional.  Our client, Rita

Gluzman, is serving a life sentence for violating one of the

VAWA’s criminal provisions.  The Court agreed with our

arguments and held the challenged provision

unconstitutional by a 5-4 vote.

99-161 Weisgram v. Marley Co.

Affirmed 2/20/00

S. Shap iro

T. Bishop

J. Sarles

N. Jackson

We fil ed an  amic us brie f for Bru nsw ick in th is cas e in

which the issue was whether a court of appeals may

order entry of judgment in favor of a defendant, rather

than a new trial, when it concludes that the only evidence

supp orting the  judgm ent sho uld not h ave be en adm itted. 

The Court unanimously agreed with our position.
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CERT. PETITIONS AND  APPEALS  

   No.          Caption and Status    Attorneys                       Descript ion

99-681 Ackerly v. La mbert

Cert. denied 1/18/00

A. Frey

D. Falk

R. Da vis

R. Bronston

Our petition in this case asked the Court to determine (1)

whe ther th e obs tructio n of jus tice pr ovision  of the F air

Labor Standards Act prohibits retaliation against

employees who merely complain to their employers; (2)

whethe r individual corp orate officers ma y be perso nally

and vicariously liable for retaliation, and made to pay

sepa rate da mag es, ba sed o n the a ctions  of their

subordinates; and (3) whether the Ninth Circuit acted

beyond its constitutional authority in affirming the

judgment based on the sufficiency of the evidence

supporting a legal theory that was not presented to the

jury.

98-2023 Alabama Municipal Insurance Co.  v. Alabama

Cert. denied 10/4/99

K. Geller

C. Rothfeld

Our certiorari petition in this case sought review of an

Alabama Supreme Court decision upholding an Alabama

insurance premium tax over an Equal Protection Clause

challenge.

99-1426 America n Trucking  Assns., et al.  v.  Browner,
EPA Admin.

Cert. granted 5/30/00

K. Geller

A. Sloane

E. Jones

T. Bishop

We are representing the American Farm Bureau

Federation in this case, which raises the question whether

the Clean A ir Act requires E PA, in setting air qu ality

standard, to ig nore all factors oth er than health  effects

relating to  pollutan ts in the air.

99-89 Bogan v.  Hodgkins

Cert. denied 11/29/99

R. Eng lert

A. Siegel

In this case, we opposed a petition filed by two insurance

sales agents who sued their former supervisor for antitrust

violations.  The Second Circuit held that the alleged

agreement among the supervising agents not to hire the

others’ sales agents without permission was subject to the

rule of reason and was not a per se restraint of tra de.  W e

argued th at the Seco nd Circuit ap plied the correc t law to

this complicated set of facts.

99-1257 Browner v. American Trucking Associations,
Inc.

Cert.  granted 5/22/00

K. Geller

E. Jones

T. Bishop

We are representing the American Farm Bureau

Federation in this case, which raises the question whether

Section 109 of the Clean Air Act effects an unconstitutional

delega tion of legis lative po wer. 
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98-1768 Buckman Co. v. Plainti ffs’ Legal Committee

Cert. petition filed 5/4/99

Order inviting S.G. to express views of the

United States 10/4/99

Solicitor General’s amicus brief filed 6/7/00

Cert. granted 6/29/00

K. Geller

A. Untereiner

We filed a petition raising the questions whether common-

law tort c laims b ased o n a “frau d on the  agenc y” theo ry

are preempted by the Medical Device Amendments to the

Food, Dru g & Cos metic Ac t and wh ether the Am endme nts

preem pt any s tate requ iremen ts impo sed thro ugh to rt

laws of general applicability.  The Court granted the

petition and rephrased the question as “whether federal

law preempts state law tort claims alleging fraud on the

Food a nd Dru g Adm inistration d uring the  regulato ry

proce ss for m arketin g clea rance  appl icable  to certa in

medical devices.”  Ken Geller will argue the case.

99-1347 Cal-Almond, Inc. v. U.S. Department of
Agriculture

Cert. petition filed 2/10/00

Cert. denied 6/5/00

M. Mc Connell

S. Swing le

We assisted with the petition in this case, which involves

the question whether the First Amendment is violated by

federal regulations requiring almond growers to fund

indus try ad vertise men ts and  grant ing cre dit for c ertain

advertisem ents base d on their conte nt.

99-494 Chevron USA Inc.  v.  OXY U.S.A. One

Cert. dismissed 11/18/99

S. Shap iro

A. Frey

P. Laco vara

We filed a cert. petition in this billion-dollar case raising,

inter alia , the issue whether offensive nonmutual collateral

estopp el may  be give n to a non appe alable, int erlocuto ry

ruling tendered in a case that is mooted by settlement

before any final judgment.  The parties settled the case

while the petition was pending.

99-252 Combustion  Engin eering, Inc .  v.  McGill

Cert. denied 10/12/99

A. Frey

E. Tager

In this case, the Eleventh Circuit affirmed a punitive

dam ages a ward  that w as 100  times th e com pensa tory

damages, despite finding that the defendant’s conduct

was not reprehensible and that the punitive damages

award was disproportionate to the fine imposed by the

relevant agency for the conduct at issue.  We filed a

petition asking the Court to provide further guidance on

the “ratio ” guide post of BMW of No rth America, Inc.  v.
Gore, 517 U.S. 559 (1996).
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99-1154 Ford v. United States

Cert. denied 2/22/00

J. Rub instein

R. Bronston

T. Nachbar

We filed a petition in this white collar criminal case

presenting two issues.  The first question was whether

the government can satisfy the interstate commerce

element of the federal money laundering laws simply by

showing that a state-chartered bank has FDIC insurance

even if there is no proof of any interstate transactions.  The

second q uestion w as whe ther the court of a ppeals

prop erly ap plied  the “h eartla nd” fra mew ork artic ulated  in

Koon v. United States when it held that petitioners’

conduct fell within the “heartland” of the money

laundering guideline simply because it was covered by

the underlying criminal statute, and without considering

the nature or g ravity of their particular c onduct.

99-1501 Ford v. United States

Cert. petition filed 3/9/00

L. Robbins

A. Untereiner

C. Canetti

We fil ed a p etition fo r writ of  certiora ri in this c ivil

forfeiture case asking the Court to hold that the allocation

of the burden of proof under 18 U.S.C. § 1615 denies a

claima nt due p rocess u nder the  Fifth Am endm ent.       

99-1218 Gangi Bros. Packing Co. v. Cargill, Inc.

Cert. denied 3/27/00

D. Favretto

S. Shap iro

L. Robbins

M. Ryan

C. Rothfeld

R. Bronston

Plaint iffs in this  case  allege d a pric e-fixing  cons piracy  in

the citric ac id indus try unde r Section  1 of the S herma n Act. 

After the United States obtained guilty pleas from the

citric acid conspirators, the conspirators settled.  We have

represented Cargill, the only major domestic producer of

citric acid that was not a member of the conspiracy, since

the inception of the case.  After the guilty parties settled,

Cargill wa s the only rem aining defend ant.  Cargill

obtained summary judgment in the district court, and a

unan imou s pan el of the  Ninth  Circu it affirm ed.  In t heir

petition, p laintiffs ass erted a c onflict on th e legal s tandard

for summary judgment in Section 1 cases.  We opposed

the petition, and  the Court de nied it.
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99-1730 Garcia v.  Jones

Cert. petition filed 4/28/00

Amicus brief of 37 States filed 6/29/00

Brief in Opposition due 7/14/00

A. Untereiner

W. Pa xton (S.A .)

G. Rap p (S.A.)

The issue in this case is whether a provision of the Prison

Litigation Reform Act of 1995 (PLRA), 42 U.S.C. § 1997e,

which specifies that state prisoners must exhaust “such

administrative remedies as are available” before bringing

§ 1983 actions in federal court, abolishes the traditional

futility exception to administrative exhaustion.  In other

words, does the PLRA require inmates to exhaust prison

grievance procedures even when it admittedly would be

futile to do so (because the administrative procedures do

not offer damages, which is the only remedy sought by the

prison er)?  Ca lifornia, s upp orted  by 37  other s tates, is

asking the Court to grant review to resolve what it claims

is a deep intercircuit conflict on this issue.  We represent

the resp onden t, an indig ent Califo rnia prison er.

99-554 Goodyear v. Vinson

Cert. denied 12/6/99

A. Frey

S. Swing le

In this case, w e had ask ed the Ala bama S upreme  Court to

overrule its holding in Henderson v.  Alabama Power Co.
that Alabama’s cap on punitive damages violated the

state constitution .  The Alab ama Su preme C ourt refused to

address o ur argum ent on the gro und that w e had failed to

ask the  trial court to  rule on w hether Henderson should be

overruled — despite the fact that the trial court had no

power to overrule a state supreme court precedent and our

statemen t in a footnote in our p ost-trial brief that we

intende d to raise th e issue in  the Alab ama S uprem e Court . 

We unsuccessfully sought summary reversal in the U.S.

Supreme Court on the ground that the finding of

inadequate preservation departed markedly from prior

Alabama case law on preservation and hence violated our

client’s due process rights.

99-1844 Hahnaman Albrecht , Inc. v.  Potash Corporation
of Saskatchewan

Cert. peti tion fi led 5/20/00

Brief in opposition f iled 6/19/00

R. Favretto

C. Rothfeld

K. Edwards

G. Winter

After the en banc Eighth Circuit, by a vote of 6-5, affirmed

the award of summary judgment to our client in a massive

antitrust case, the plaintiffs sought certiorari, arguing that

the cou rt of appe als mis unders tood the  antitrust s umm ary

judgment standard.  We drafted the brief in opposition on

behalf o f all defen dants, m aintaining  that the c ourt

properly applied the standard and that there is no

disagreement in the circuits on the controlling rule.
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99-6683 Horne  v. Coughlin

Cert. denied 12/6/99

C. Rothfeld

M. Nem etz

M. Maack

We filed a cert. petition on behalf of Willie Horne, an

inmate in N ew York  State prison.  H orne, who  is mentally

disab led, fac ed dis ciplina ry cha rges a nd se rved s ix

mon ths in s olitary c onfine men t after h e ask ed on e of his

teachers in a prison education program for “a little kiss.” 

He brought a Section 1983 action claiming that he was

denied  due pro cess in p rison disc iplinary p roceed ings. 

Among other issues, the petition raised the question

whether the Second Circuit improperly failed to follow the

Supre me C ourt’s dire ctive to d ecide w hether th e plaintiff’s

constitutional rights were violated before ruling that the

defendants were entitled to qualified immunity.

99-5739 Jones v. United States

Cert. granted 11/15/99

D. Falk

S. Swing le

The C ourt gran ted our c ert. petition to  consid er whe ther,

under Lopez v. United States, 514 U.S. 549 (1995), the

jurisdictional provision of the arson statute can

constitutionally be applied to the arson of a structure —

here, a private residence — that is not actively used in an

activity that has  a substan tial effect on interstate

comm erce.  The C ourt also indicate d that it wou ld

consider as a threshold matter whether the jurisdictional

provision could and should be construed to avoid the

constitutional issue.

99-1060 Lock heed Miss iles &  Space Co. v. 
United States, ex rel. Newsham

Cert. denied 5/30/00

A. Frey

P. Laco vara

R. Eng lert

A. Siegel

We filed an amicus brief in support of the petition on

behalf o f the Na tional Ch amb er Litigatio n Cente r,

addressing three issues concerning qui tam  provisions of

the False Claims Act and one Hanna v. Plumer-type issue

concerning  application of a  state-created p rocedural rule

in federal c ourt.  The  petition w as held  for Vermont
Agen cy of Na tural Res ources v. United  States ex rel.
Stevens, and then denied after the Vermo nt case was

decided.
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99-1212 Lyndon LaRouche v. Democratic National
Committee

Summarily affirmed 3/27/00

C. Rothfeld Lyndon  LaRouc he sued th e DNC  and various  state

Democratic parties, arguing that party rule changes

designed to keep him from winning delegates to the 1996

Democratic National Convention should have been

precleared under the Voting Rights Act.  After losing

before a three-judge district court, LaRouche filed a direct

appeal to the Supreme Court.  We are representing the

Louisiana Democratic Party, and we assisted in drafting

the motion to aff irm.

98-1648 Mit chel l v. Helms

Cert. granted 6/14/99

M. Mc Connell

S. Johnson

We a re co-c ouns el in this  challe nge to  a Fifth  Circu it

decision hold ing that the E stablishm ent Clause  prohibits

the use of federal funds to purchase and loan non-religious

instructional equipment — such as computers and

software — to public and non-public schools, including

parochial schools.

99-1277 Philip M orris Inc. v. E ngle

Cert. denied 5/22/00

K. Geller

A. Frey

A. Sch apiro

S. Swing le

We filed a petition challenging on due process grounds

the refusal of the trial judge to disqualify himself even

though he is a member of the certified plaintiff class.  The

Court denied the petition, presumably because the order

denying our recusal motion is interlocutory.

99-53 Polsby v. Shalala

Cert. denied 10/4/99

R. Eng lert

M. Nem etz

L. Levine

We filed an amicus brief on behalf of the National

Orga nizatio n for W ome n and  ten oth er orga nizatio ns in

supp ort of the c ert. petition file d by D r. Maure en Pols by. 

We argued that the Fourth Circuit erred when it deemed

“harm less” th e district co urt’s dism issal befo re trial of Dr.

Polsby’s post-employment retaliation claims.  Although

the Fourth Circuit acknowledged that its decision barring

post-employment claims had been reversed by the

Sup reme  Cour t whil e Dr.  P olsby ’s cas e wa s on ap peal, it

nonetheless affirmed on the ground that there was

insufficient evidence in the record to support those claims

— ignoring the fact that Dr. Polsby had not been allowed

to prese nt evide nce to th ose claim s at her trial.  T he Cou rt

nonetheless denied the petition.
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98-1695 Prudential Insurance Company v. United States
Gypsum Company

Cert. denied 10/4/99

P. Laco vara

E. Tager

E. Penner

We filed  a petition fo r certiorari se eking rev iew of a

decision by the Superior Court of Pennsylvania.  The case

is a class action, which class counsel settled for

appro ximate ly $125  per claim  and $3 .3 million in  fees. 

Prior to sett ling, neithe r class co unsel n or the co urt

inquired whether putative class members were pursuing

any similar pending claims in other fora, which the

settlement would extinguish.  Thus, neither class counsel

nor the court was aware that, for more than ten years,

Prudential had been vigorously litigating similar claims for

over $110 million in federal district court against several of

the sa me d efend ants.  D efens e cou nsel k new , but sa id

nothing until the time for appealing the settlement had

passed.  Our petition challenged the adequacy of notice

and representation.

98-1991 Public Land s Council v. Babbitt

Cert. granted 10/12/99

T. Bishop

A. Sch apiro

S. Johnson

In this ca se we  challen ged se veral asp ects of th e Secre tary

of Interior’s 1 995 “R angela nd Refo rm” rule s, whic h gove rn

private grazing rights on federal lands managed by the

Bureau of Land Management.  The Court rejected our

facial challenge, concluding that the new rules do not

exceed the Secretary’s statutory authority, but left open

as-applied challenges and, in addition, emphasized some

significan t statutory  limitations  on the S ecretary ’s

discretion that are beneficial to our clients.  Tim Bishop

(Chi.)  argued the case for the petitioners.

99-1637 Raffensperger, Hughes & Co. v. Brouwer

Cert. denied 6/19/00

P. Laco vara

J. Holzhauer

M. Nem etz

L. Rosenblum

We filed  a petition fo r certiorari in th is case o n beha lf of a

financial adviser and a law firm sued under civil RICO for

“cons piring” to  aid othe r entities in co nduct ing the a ffairs

of an e nterp rise thro ugh a  patte rn of rac ketee ring in

violation of 18 U.S.C. § 1962(c).  The question presented

was whether such outside professionals can be sued for

“conspirac y,” even thou gh they d id not agree to

participate personally in conducting or managing the

corrupt  enterpris e’s affairs, an d so un der Reeves v.  Ernst
& Young,  507 U.S. 17 0 (1993), wo uld not be s ubject to

direct liab ility for violating  § 1962 (c).



   No.          Caption and Status    Attorneys                       Descript ion

20465440.1  70700 1002E 42009181

13

99-731 Richards v. United States

Cert. denied 1/24/00

A. Untereiner

A. Siegel

We filed a petition on behalf of Shammara Richards, whose

husband, a private in the Army, was fil led by an Army

truck  on his  way  hom e from  work .  The T hird C ircuit

dismissed the wrongful death suit on the authority of

Feres v.  United States, 340 U.S. 235 (1950), with four

judges dissenting from the denial of rehearing.  We asked

the Court to resolve a split in the circuits on the

applica tion of Feres to similar facts, and  also to overrule

Feres entirely.

98-1971 Robinson v. Administ rative Committee  of the
Sea Ray Em ployee’s Stock Owner ship &  Profit
Sharing Plan

Cert. denied 1/18/00

J. Holzhauer

T. Bishop

K. Stoffelmayr

J. Madigan

We opposed review of the Sixth Circuit’s decision

upholding the Committee’s determine that there had been

no partial termination of the plan.

99-1178 Solid W aste A gency of Cook County v . 
U.S. Army  Corps of Engineers

Cert.  granted 5/22/00

T. Bishop

K. Stoffelmayr

This case involves the Army Corps of Engineers’ assertion

of jurisd iction o ver iso lated  wetla nds b ased  solely  on the ir

use by m igratory birds.  Th e Court gran ted our petition to

consider whether the Corps’ “migratory bird rule” violates

the Commerce Clause and is inconsistent with the Clean

Water Act.  Tim Bishop will argue the case.

99-6466 Stefonek v.  United States

Cert. denied 2/22/00

J. Sullivan 

A. Untereiner

L. Robbins

R. Bronston

In this ca se, the S eventh  Circuit (pe r Posne r, C.J.) 

declined to suppress evidence obtained pursuant to a

general warrant by crafting a new exception to the

exclusionary rule.  We asked the Court to review the new

exception and to resolve a split concerning when evidence

obtained under a general warrant can be saved because of

particularity in the affidavit submitted with the warrant

application.  In its brief in opposition, the government

acknowledged the existence of the split but claimed that

the split does not produce different outcomes because of

another circuit sp lit.

99-1383 U.S. Healthcare Inc. v. Bauman

Cert. petition filed 2/17/00

Cert. denied 6/19/00

R. Eng lert

S. Swing le

D. Gosse tt

We were co-counsel on a cert. petition contending that

ERISA preempts negligence claims against HMOs arising

out of administrative pre-certification review policies.
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98-1836 U.S. Healthcare Systems of Pennsylvania, Inc. v.
Pennsylvania Hospital Insurance Co.

Granted, vacated, and remanded 6/19/00

R. Eng lert

S. Swing le

D. Gosse tt

We were co-counsel on a cert. petition contending that

ERISA preempts negligence claims against HMOs arising

out of their bene fit determinations .  The Solicitor Ge neral 

filed a b rief agr eeing  with u s that t he de cision  below  is

incorrect and that it conflicts with decisions of the

Supreme Court and federal courts of appeals, but urged

the Court to hold the case pending its disposition of

Pegram v. Herdich , No. 98-1949 (argued 2/23/00).  The

Court held the case and then granted, vacated, and

remanded for further consideration in light of its decision

in Pegram.

99-8517 Walton v.  Taylor

Cert. denied 4/17/00

L. Robbins

J. Sullivan

C. Isenb erg

We filed a cert. petition in this is a pro bono death pen alty

case involving the constitutionality of the Virginia habeas

corpus procedures.


