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SECTION 1983 TAX LITIGATION IN THE STATE COURTS

By Charles Rothfeld*/

In recent years taxpayers have turned with increasing frequency to the federal Constitution

and federal statutes as they look for ammunition with which to contest the validity of state taxes.

In addition to old favorites like the Commerce and Due Process Clauses, taxpayers now regularly

invoke the First Amendment's religion and speech clauses, the Equal Protection Clause, the

Privileges and Immunities Clause, and a host of other constitutional and statutory provisions.  But

in offering these substantive challenges, many taxpayers have failed to make use of a powerful

procedural device that could change the balance of power in state tax litigation:  the federal civil

rights statutes, in particular 42 U.S.C. § 1983.

Section 1983 creates a federal cause of action for the deprivation of rights secured by the

federal Constitution and laws, authorizing the award of injunctive, declaratory, and monetary relief.

If available in state tax litigation, the statute would provide a host of procedural and remedial

advantages to taxpayers.  Most importantly, plaintiffs prevailing under Section 1983 generally are

entitled to awards of attorney's fees pursuant to 42 U.S.C. § 1988.  In tax cases such awards would

greatly facilitate claims by individuals and relatively small claims by businesses that otherwise

would be discouraged by significant litigation costs.  Fee awards also, of course, would substantially

increase the expense to state and local governments of defending tax suits.

At the same time, Section 1983 would provide plaintiffs with other advantages.  It would

entitle prevailing plaintiffs to more complete relief than is currently available under most state

refund statutes, such as prejudgment interest and, perhaps, consequential damages.  It would offer



1/   It appears that the only reported decision involving such an individual-capacity suit is Swanson
v. Powers, 937 F.2d 165 (4th Cir. 1991), cert. denied, 112 S. Ct. (1992).  Although the defendant
ultimately prevailed in the action, the case gives some indication of why taxing officials are troubled
by the prospect of such litigation.  In Swanson, North Carolina's tax commissioner was sued for
enforcing an income tax law that discriminated between state and federal retirees; the statute made
distinctions of the sort subsequently held unconstitutional in Davis v. Michigan Dept. of Treasury,
489 U.S. 803 (1989).  Incredibly, the district court rejected the commissioner's good faith immunity
defense, holding her liable for claims that could have totaled $140 million.  See 937 F.2d at 966-967.
While the court of appeals reversed in short order and held the defendant immune, the willingness
of a federal judge to hold a taxing official liable for collection of a tax that had been on the books
for many years -- and that was essentially identical to taxes collected in more than 20 other states --
surely will give taxing officials pause in other, closer cases.

2/   28 U.S.C. § 1341.

3/   471 U.S. 82 (1985).

4/   Arkansas Writers' Project v. Ragland, 481 U.S. 221, 234 n.7 (1987).
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procedural advantages, such as longer statutes of limitations and liberal class certification.  And at

least in theory, it could be used to impose personal liability on state and local officials; while the

availability of good faith immunity in Section 1983 litigation would make most such claims futile,

the prospect of "individual capacity" suits nevertheless strikes terror into the hearts of many state

and local tax officers.1/  The availability of Section 1983 thus would encourage taxpayers to sue

while discouraging adventurous conduct on the part of tax officials.

Despite the importance of the issue, however, whether Section 1983 may be invoked in state

tax litigation is not yet settled.  As explained below, it is clear that the Tax Injunction Act2/ and

principles of comity preclude the assertion of such suits in federal court.  But the question whether

Section 1983 state tax actions may be brought in state court is an open one.  The Supreme Court

divided four-to-four on the point eight years ago in Spencer v. South Carolina,3/ and has since then

expressly reserved the question.4/  The state courts also have divided on the issue.  This absence of



5/   111 S. Ct. 865 (1991).

6/   Curiously, the Court has denied two recent petitions for certiorari presenting the issue.  Quill
Corp. v. North Dakota, cert. denied, No. 93-11 (Oct. 4, 1993); Huddleston v. Bloomingdales by Mail
Ltd., 113 S. Ct. 3002 (1993).  It is likely, however, that the Court did not view either case as a very
good vehicle for resolving the question.  The Huddleston case arose in Tennessee, where the
approach taken by the state supreme court is less than clear.  See note 23, infra.  And in the Quill
case, the Section 1983 action was asserted as a counterclaim to a declaratory judgment suit that had
been brought by the state, which was trying to establish the constitutionality of its law.  Because it
was not obvious that the state "deprived" Quill of its rights within the meaning of Section 1983
simply by bringing the declaratory judgment action, the Court might have believed that Section 1983
was inapplicable in the case for reasons entirely apart from the fact that the action involved state
taxation.
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either a Supreme Court holding or a clear consensus in the lower courts on the point has led many

taxpayers to overlook the possibility of invoking Section 1983.

But state and local governments would do well to brace themselves for change.  The

Supreme Court's recent decision in Dennis v. Higgins,5/ which held that violations of the Commerce

Clause may be challenged under Section 1983 (while not reaching the underlying question whether

Section 1983 may be used in state courts to challenge state taxation), gave increased prominence

to the issue.  State courts have shown a growing willingness to entertain Section 1983 state tax

actions.  And the issue almost certainly will end up in the Supreme Court -- where there is a fair

prospect that the states will lose.6/  That will mean growing numbers of increasingly expensive

challenges to state tax systems.  At a time when state and local budgets are tight and state officials

are experimenting with novel -- and in some cases constitutionally suspect -- forms of taxation, that

cannot be welcome news for the states.

I.  The Conflicting Doctrine

The question whether Section 1983 is available in state- court tax litigation is a difficult one

because it arises at the intersection of what the Supreme Court itself has described as "two somewhat



7/   Fair Assessment in Real Estate v. McNary, 454 U.S. 100, 101 (1981).

8/   The Court initially held that state courts may entertain Section 1983 actions, reserving the
question whether they must entertain such suits.  See Martinez v. California, 444 U.S. 277, 283 n.7
(1980); Maine v. Thiboutot, 448 U.S. 1, 3 n.1 (1980).  More recently, the Court has held that state
courts must be open to Section 1983 suits if they hear equivalent state-law claims.  Howlett v. Rose,
496 U.S. 356, 367 (1990).  The Court left open whether states would be obligated to create courts
competent to entertain Section 1983 actions if they had no such courts.  See id. at 378 n.20.  In fact,
virtually every state has opened its courts to Section 1983 suits.  See ibid.

9/   457 U.S. 496 (1982).

10/   487 U.S. 131 (1988).

11/   See, e.g., Matthews v. Rodgers, 284 U.S. 521 (1932); Singer Sewing Machine Co. v. Benedict,
229 U.S. 481 (1913); Boise Artesian Water Co. v. Boise City, 213 U.S. 276 (1909).
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intermittent and conflicting lines of authority."7/  On the one hand, the courts consistently have held

that Section 1983, as the principal statutory vehicle for the enforcement of federal rights, should be

broadly construed and readily available to litigants.  As a consequence, the Supreme Court has held

that Section 1983 claims may be entertained by state as well as federal courts, even though the

statute was enacted to provide a federal forum for constitutional claims.8/  By the same token, the

Court concluded in Patsy v. Florida Board of Regents,9/ and Felder v. Casey,10/ respectively, that

litigants may not be required to exhaust state remedies before bringing a Section 1983 action in

either federal or state court.

On the other hand, Congress and the Supreme Court have been extraordinarily solicitous of

state tax administration.  The Court historically was unwilling to enjoin state taxation so long as

adequate remedies were available at law;11/ Congress codified that principle in 1937 with the

enactment of the Tax Injunction Act, which provides that federal courts "shall not enjoin, suspend

or restrain the assessment, levy or collection of any tax under State law where a plain, speedy and

efficient remedy may be had in the courts of such state."  Even apart from the operation of the Act,



12/   454 U.S. 100 (1981).

13/   McNarry, 454 U.S. at 108, quoting Matthews, 284 U.S. at 525.

14/   See McNary, 454 U.S. at 110-115. The Court had earlier held that principles of comity preclude
federal-court suits for declaratory relief in state tax cases.  Great Lakes Dredge & Dock Co. v.
Huffman, 319 U.S. 293 (1943).

15/   McNary, 454 U.S. at 136-137 (Brennan, J., concurring in the judgment).

16/   Bachus v. Chivilis, 224 S.E.2d 370 (Ga. 1976); Stufflebaum v. Panethiere, 691 S.W.2d 271 (Mo.
1985); Quill Corp. v. North Dakota, 500 N.W.2d 196 (N.D. 1993), cert. denied, No. 93-11 (Oct. 4,
1993); Linderkamp v. Bismarck School Dist. No. 1, 397 N.W.2d 76 (N.D. 1986); Spencer v. South
Carolina Tax Comm'n, 316 S.E.2d 386 (S.C. 1984), aff'd by an equally divided Court, 471 U.S. 82
(1985).  The Connecticut Supreme Court reached that conclusion in Zizka v. Water Pollution
Control Auth., 490 A.2d 509, 513 (Conn. 1985).  More recently, however, a Connecticut trial court
did entertain a Section 1983 tax challenge, concluding that Zizka did not remain good law in light
of the United States Supreme Court's intervening decisions in Dennis and Felder.  Neiman Marcus
Group, Inc. v. Meehan, 1991 Conn. Super. LEXIS 2135 (Conn. Super. Ct. Sept. 19, 1991).  The state
of the law in Connecticut accordingly is uncertain.

17/   Johnston v. Gaston County, 323 S.E.2d 381 (N.C. App. 1984).
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the Court held in Fair Assessment in Real Estate v. McNary12/ that principles of comity -- which the

Court has described, in relevant part, as "'[t]he scrupulous regard for the rightful independence of

state governments which should at all times actuate the federal courts'"13/ -- preclude those courts

from entertaining suits for monetary relief in challenges to state taxation.14/  (Even four concurring

Justices in McNary who would have allowed such suits to proceed in federal court opined that

litigants in Section 1983 state-tax cases may be required to exhaust their administrative remedies.15/)

By precluding the use of Section 1983 in federal court to contest state taxation, these restrictions

make crucial the question whether state courts may (or must) entertain such challenges.

Those courts, however, have reached radically conflicting conclusions on the point.  Thus

far, the courts of last resort in five states (Connecticut, Georgia, Missouri, North Dakota, and South

Carolina)16/ a and lower court in another (North Carolina)17/ have refused to entertain Section 1983



18/   Bachus, 224 S.E.2d at 374.  Accord, Spencer, 316 S.E.2d at 389; Linderkamp, 397 N.W.2d at
79-80.

19/   Quill, 500 N.W.2d at 200.  See Stufflebaum, 691 S.W.2d at 272; Greenwich Township, 601 A.2d
at 1356.

20/   Arkansas Writers' Project v. Ragland, 738 S.W.2d 402, 403 (Ark. 1987), aff'd on other grounds,
481 U.S. 221 (1987); Burrell v. Mississippi State Tax Comm'n, 536 So.2d 848, 863 (Miss. 1988);
Marx v. Truck Renting & Leasing Ass'n, 520 So.2d 1333, 1346 (Miss. 1988); Murtagh v. County
of Berks, No. 34 (Pa. Sup. Ct. Nov. 10, 1993), 1993 LEXIS Pa. 283.

21/   Department of Treasury v. Campbell, 411 N.W.2d 722, 723 (Mich. Ct. App. 1987); Bung's Bar
& Grill, Inc. v. Florence Township, 502 A.2d 1198, 1214-1215 (N.J. Super. Ct. 1985).

22/   Porter v. Treasurer & Collector, 431 N.E.2d 934 (Mass. 1982); Holden Arboretum v. City of
Kirtland, 483 N.E.2d 167 (Ohio Ct. App. 1984); Brown v. Yakima, 690 P.2d 1144 (Wash. 1984).

- 6 -

state tax challenges.  While the reasoning of these courts has not been a model of clarity, they

generally have expressed concern that the availability of a Section 1983 remedy would allow

taxpayers "to circumvent recognized and established state procedures" for contesting state taxes.18/

These courts also have appealed both to the Tax Injunction Act and to the principle of comity,

suggesting that it would be anomalous for "state courts to entertain § 1983 actions to enjoin

assessment, levy, or collection of state taxes, when those actions could not be brought in federal

court."19/

In contrast, courts of last resort in three states (Arkansas, Mississippi, and Pennsylvania)20/

and lower courts in two others (Michigan and New Jersey)21/ have held, albeit without much analysis

in most cases, that Section 1983 tax challenges may go forward.  In addition, courts in at least three

other states (Massachusetts, Ohio, and Washington) have entertained Section 1983 tax suits without

discussion of the issue.22/



23/   McManus v. Iowa, 499 N.W.2d 726, 728 (Iowa 1993), cert. denied, No. 93-562 (Nov. 29, 1993);
Dean v. State, 826 P.2d 1372, 1377-1378 (Kan. 1992); Zarda v. State, 826 P.2d 1365, 1371-1372
(Kan. 1992); Allison v. Board of County Commissioners, 737 P.2d 6, 15 (Kan. 1987); 423 South
Salinas Street v. City of Syracuse, 503 N.E.2d 63, 73 (N.Y. 1986); Nutbrown v. Munn, 811 P.2d
131, 138-139 (Or. 1991); Hogan v. Musolf, 471 N.W.2d 216 (Wisc. 1991).  The law in Tennessee
is not entirely clear.  In L.L. Bean, Inc. v. Bracey, 817 S.W.2d 292, 294, 297 (Tenn. 1991), the
Tennessee Supreme Court appeared to preclude Section 1983 tax challenges, invoking the "policy
considerations of the Tax Injunction Act" and concluding that claims that could not be heard in
federal court "should not be heard in state court if an adequate remedy with respect to the matter is
otherwise available."  But in Bloomingdales by Mail Ltd. v. Huddleston, 848 S.W.2d 52 (Tenn.
1992), cert. denied, 113 S.Ct. 3002 (1993), the court held that a Section 1983 action (and thus
Section 1988 attorneys' fees) are available in Tennessee, evidently distinguishing Bracey on the
ground that the taxpayer there had not exhausted its administrative remedies prior to bringing its
Section 1983 suit.  Taken together, the two decisions appear to mean that a taxpayer may invoke
Section 1983 after exhausting the state administrative process.  In addition, the Pennsylvania
Supreme Court in Murtagh noted that the plaintiff in that case had exhausted state administrative,
but not judicial, remedies; while the court did not make much of that point, it is possible that future
cases in Pennsylvania will recognize an exhaustion requirement.

24/   Raschke v. Blaucher, 491 N.E.2d 1171 (Ill. App. 1986); Harlan Sprague Dawley, Inc. v. Indiana
Dept. of State Revenue, 583 N.E.2d 214, 224-225 (Ind. Tax Ct. 1991). Other decisions in Illinois,
however, have not mentioned an exhaustion requirement.  See Satellink of Chicago v. City of
Chicago, 523 N.E.2d 13 (Ill. App. 1988); Beverly Bank v. Board of Review, 453 N.E.2d 97 (Ill.
App. 1983); Uretsky v. Baschen, 361 N.E.2d 875 (Ill. App. 1977); 
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Finally, the highest courts in six states (Iowa, Kansas, New York, Oregon, Wisconsin, and --

apparently -- Tennessee)23/ and lower courts two others (Illinois and Indiana)24/ have held that

taxpayers may invoke Section 1983, but only after exhausting state administrative remedies.  In the

leading one of these decisions, the Wisconsin Supreme Court relied on both the majority and

concurring opinions in McNary to conclude that "a section 1983 claim does not mature until the

state officials have the opportunity to rectify their alleged violation through the usual administrative



25/   Hogan, 471 N.W.2d at 220.

26/   The decision in Hogan liberalized the rule in Wisconsin; a lower court had held in Davis v. City
of Elkhorn, 393 N.W.2d 95, 97 (Wisc. App. 1986), that a Section 1983 action could not be brought
where an adequate state remedy existed.

27/   McNary, 454 U.S. at 103 (emphasis added).  See Great Lakes, 314 U.S. at 298.

28/   Younger v. Harris, 401 U.S. 37, 44 (1971).

29/   Louisiana Power & Light Co. v. Thibodaux, 360 U.S. 25, 29 (1959).
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channels."25/  The court acknowledged this to be an exception to the non-exhaustion rule announced

in Felder.26/

II.  Section 1983 Tax Challenges Are Cognizable in State
     Court if Plaintiffs Exhaust State Administrative
     Remedies

1.  State Courts Should Entertain Section 1983 Tax Challenges.  Which of these approaches

is correct -- and, equally as important, which will the Supreme Court adopt when it finally confronts

the issue?  That state officials (and sympathetic state courts) have championed the first approach is

understandable.  But the rationales advanced by state courts as justifications for their refusal to

entertain Section 1983 actions do not withstand scrutiny.

At the outset, those courts' reliance on the principle of comity plainly is misplaced.  In

McNary and earlier related decisions, the Supreme Court has described comity as a federalism-based

rule that operates "between federal courts and state governments."27/  Thus, as applied in the closely

related area of abstention, the Court has explained that limitations imposed by comity upon the

exercise of federal-court jurisdiction are premised on the view "that the National Government will

fare best if the States and their institutions are left free to perform their separate functions in their

separate ways,"28/ and are designed to advance "harmonious federal-state relations."29/  This



30/   See generally Deakins v. Monaghan, 484 U.S. 193, 203 (1988); Middlesex County Ethics
Comm'n v. Garden State Bar Ass'n, 457 U.S. 423, 431 (1982); Moore v. Sims, 442 U.S. 415, 430-
431 (1979); Huffman v. Pursue, 420 U.S. 592, 611 (1975).

31/   Howlett, 496 U.S. at 367.

32/   Id. at 371.  See also, e.g., Mondou v. New York, N.H. & H.R. Co., 223 U.S. 1, 57 (1912).  It is
true that the Court interprets federal law with sensitivity to state interests; it has applied a so-called
"clear statement rule" under which federal legislation will not be understood to apply to the states
unless Congress expresses that intent clearly.  See, e.g., Gregory v. Ashcroft, 111 S. Ct. 2395 (1991).
But that approach cannot support the conclusion that state tax challenges are wholly outside the
scope of Section 1983.  As the Court has noted, "[b]y its terms, [Section 1983] gave a federal cause
of action to * * * taxpayers[] or anyone else who was able to prove that his constitutional right had
been denied by any State."  McNary, 454 U.S. at 103-104 (emphasis added).  Indeed, one of Section
1983's companion civil rights statutes, 42 U.S.C. § 1981 (emphasis added), specifically provides that
"[a]ll persons * * * shall be subject to like punishment, pains, penalties, taxes, licenses, and
exactions of every kind, and no other."  Section 1981 was enacted in 1868; the reference to taxes
was added in 1870, the year before passage of Section 1983.  See McNary, 454 U.S. at 123 n.9
(Brennan, J., concurring in the judgment).  There is no reason to believe that Section 1983 has a
narrower scope than the earlier companion provision.

33/   McNary, 424 U.S. at 110.
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understanding, which is grounded on the adequacy and availability of state courts to entertain federal

claims,30/ simply has no application to suits in state court.

At the same time, comity principles plainly do not permit state courts to decline to apply

federal laws that they find unpalatable.  To the contrary, the Supreme Court recently emphasized

that "the Constitution and laws passed pursuant to it are as much laws of the States as laws passed

by the state legislature."31/  And "[t]he Supremacy Clause forbids state courts to disassociate

themselves from federal law because of disagreement with its content or a refusal to recognize the

superior authority of the source."32/

The Tax Injunction Act is an equally shaky foundation for rejection of Section 1983 liability.

By its plain terms, the Act applies only to federal courts.  Not surprisingly, then, insofar as

enactment of the statute was "motivated * * * by comity concerns,"33/ the "'legislation was first and



34/   Ibid, quoting Rosewell v. LaSalle National Bank, 450 U.S. 503, 522 (1981) (emphasis added).

35/   Ibid.
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foremost a vehicle to limit drastically federal district court jurisdiction to interfere with so important

a local concern as the collection of taxes. '"34/  And while it is true that "the principle of comity which

predated the Act was not restricted by its passage,"35/ the statute plainly did not expand that principle

in a manner that impliedly repealed Section 1983 -- which had not, at the time of the Tax Injunction

Act's enactment, ever been applied in a state-tax suit -- or freed state courts of their obligation to

enforce federal law.

That is made clear by a closer examination of the Tax Injunction Act's legislative history.

In enacting the statute, Congress was principally motivated by the observation that the remedial

authority of the state courts was limited by payment-under-protest and exhaustion requirements,

while out-of-state taxpayers (principally multi-state corporations) were able to invoke diversity

jurisdiction and obtain immediate injunctive relief in federal court.  The Act's sponsor thus

complained that "[t]he existing practice of the federal courts to entertain tax-injunction suits make[s]

it possible for foreign corporations [proceeding in diversity] to withhold from a State and its

governmental subdivisions taxes in such vast amounts and for such long periods as to disrupt state

and county finances."  81 Cong. Rec. 1416 (1937) (remarks of Sen. Bone).  The disparate

approaches of the state and federal courts also led to what the Senate Report on the Act

characterized as "unjust discrimination between citizens of the State and foreign corporations doing

business in the State"; the report noted that "[i]f those to whom the Federal courts are open may

secure injunctive relief against the collection of taxes, the highly unfair picture is presented of the

citizen of the State being required to pay first and then litigate, while those privileged to sue in the



36/   S. Rep. No. 1035, 75th Cong., 1st Sess. 1, 2 (1937).

37/   111 S. Ct. at 880 (Kennedy, J., dissenting).
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federal courts need only pay what they choose and withhold the balance during the period of

litigation."36/

The Act thus was directed at the difficulties caused by the litigation of state tax cases in the

federal courts.  In this setting, the conclusion of some state courts that they should not be required

to entertain suits that are barred from federal court stands the Act on its head:  the Act -- and related

principles of comity -- were intended to force state tax litigation into the state courts.  Applying a

rule of symmetry is flatly inconsistent with this purpose.

2.  Taxpayers May be Required to Exhaust State Remedies.  The conclusion that courts have

hopped the track in wholly refusing to entertain Section 1983 state tax cases, however, is not the end

of the matter, for allowing such suits to proceed without restriction would have startling

consequences.  It would allow any taxpayer with a claim grounded on federal law to rush into court,

disregarding payment under protest, administrative exhaustion, and similar procedural requirements.

It thus would mean that Congress had effectively superseded all of the usual accouterments of state

tax administration, at least where federal claims are involved.  As Justice Kennedy argued (with a

little hyperbole) while dissenting in Dennis, such an outcome would "risk destruction of state fiscal

integrity in a manner which may require congressional correction."37/  These concerns undoubtedly

explain the four votes against recognition of the Section 1983 action in Spencer.

The Congress that enacted Section 1983 surely did not anticipate that the statute would have

such an effect.  As McNary explained, "[t]h[e] Court, even before the enactment of Section 1983,

recognized the important and sensitive nature of state tax systems and the need for federal-court



38/   McNary, 454 U.S. at 102.

39/   Dows v. Chicago, 78 U.S. (11 Wall.) 108, 110 (1871).

40/   Ibid.

41/   Hannewinkle v. Georgetown 82 U.S. 547, 548-549 (1872).
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restraint when deciding cases that affect such systems."38/  Indeed, the Court rendered one of its

leading decisions on the subject shortly before Section 1983 was enacted, emphasizing that "[i]t is

upon taxation that the several States chiefly rely to obtain the means to carry on their respective

governments, and it is of the utmost importance to all of them that the means adopted to confirm the

taxes levied should be interfered with as little as possible."39/  The Court accordingly held that an

injunctive remedy would be available only where the taxpayer "has no adequate remedy by the

ordinary processes of the law."40/  The Court reaffirmed the point the following year, explaining that

"[i]t has been the settled law of this country for a great many years that an injunctive bill to restrain

the collection of a tax, on the sole ground of the illegality of the tax, cannot stand."41/  It hardly

seems likely that Congress would have meant to set aside that long-settled law without a word of

debate on the point.

How, then, should the courts apply an expansive statute that nevertheless was passed against

the background of extreme deference to the mechanisms of state tax administration?  The most

satisfactory approach is the middle one taken by the courts that have entertained Section 1983 tax

challenges but required exhaustion of state administrative remedies.  While that tack appears to

conflict with the Supreme Court's general rejection of exhaustion under Section 1983, it actually is

reconcilable with the Court's analysis in the area.

As a general matter, as Justice White explained while concurring in Patsy,



42/   Patsy, 457 U.S. at 518 (White, J., concurring in part) (citation omitted).  See also, e.g., Myers
v. Bethlehem Shipbuilding Corp., 308 U.S. 41, 50, 51 n.9 (1938).

43/   Patsy, 457 U.S. at 503-507.

44/   487 U.S. at 187.
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The lack of an exhaustion requirement in § 1983 actions is itself an exception to the
general rule, judicially formulated, that exhaustion of administrative remedies is
required in a civil action.  * * * Unlike other statutory questions, exhaustion is 'a rule
of judicial administration,' * * * and unless Congress directs otherwise, rightfully
subject to crafting by judges.42/

Since Section 1983 is silent on the exhaustion question, the Patsy Court looked to the statute's

legislative history in holding that a requirement of exhaustion of state remedies prior to initiation

of suit in federal court would be inconsistent with congressional intent.  The Court premised its

holding on three considerations:  that Congress had intended the federal courts to have the

paramount role in enforcement of federal rights; that state authorities (including the state courts) had

proved unwilling to enforce those rights; and that Congress had given litigants their choice of state

or federal fora.43/  None of these considerations have any application to state tax litigation, which

necessarily is confined to state court.  Indeed, nothing in the Patsy analysis suggests that exhaustion

should be precluded for any Section 1983 litigants who choose to proceed in state court.

Of course, the Court rejected the latter conclusion in Felder, finding it unlikely that Congress

"contemplated that those who sought to vindicate their federal rights in state court could be required

to seek redress in the first instance from the very state officials whose hostility to those rights

precipitated their injuries."44/  But the Felder holding applies with diminished force in the state-tax

setting.  For one thing, taxpayers generally do not exhaust their claims before "the very state

officials" responsible for the constitutional violation; taxpayers with federal claims typically

(although not invariably, as where assessments are at issue) are complaining about statutory



45/   Tenney v. Brandhove, 341 U.S. 367, 376 (1951).  See, e.g., Anderson v. Creighton, 483 U.S. 635
(1987); Malley v. Briggs, 475 U.S. 335 (1986); Stump v. Sparkman, 435 U.S. 349 (1978); Sheuer
v. Rhodes, 416 U.S. 232 (1974); Pierson v. Ray, 386 U.S. 547 (1967).

46/   454 U.S. at 136 (Brennan, J., concurring in the judgment).
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classifications drawn by the state legislature.  In addition, the decision in Felder turned substantially

on the Court's belief that "the outcome of civil rights litigation" should not "frequently and

predictably depend on whether it is brought in state or federal court," which would be a danger if

exhaustion requirements applied in state-court, but not federal-court, litigation.  But that is not a

possibility in state-tax litigation, which is confined to state court.

More fundamentally, special considerations of history and policy that apply in the state-tax

area justify a departure from the general non-exhaustion rule.  There is nothing anomalous in this.

The Court consistently has recognized that Section 1983 must be read against the background of

nineteenth century law; looking to that law, the Court has, for example, recognized immunities that

were "well grounded in history and reason" for use as defenses by certain categories of state officials

in Section 1983 actions.45/  And as to exhaustion in particular, Justice Brennan -- the Court's

foremost proponent of an expansive interpretation of Section 1983 and the author of its opinion in

Felder -- wrote for four Justices in McNary that "[w]here the obligation to require exhaustion of

administrative remedies may fairly be understood from congressional action, or is in accord with

congressional policy, not only is § 1983 no bar, but federal courts should be alert to further those

policies."46/

Justice Brennan found such evidence of a congressional policy favoring exhaustion when

Section 1983 is used to challenge state taxation.  He was of the view (rejected by the Court in

McNary) that federal courts may entertain Section 1983 actions for monetary relief in state tax



47/   Ibid.

48/   Id. at 137 (emphasis added).

49/   Commentators generally agree that exhaustion may be required in Section 1983 state-court tax
litigation.  See Herman, Beyond Parity:  Section 1983 and the State Courts, 54 Brooklyn L. Rev.
1057, 1127-1128 (1989); Note, Clarifying Comity:  State Court Jurisdiction and Section 1983 Tax
Challenges, 103 Harv. L. Rev. 1888, 1907-1908 (1990); Note, Section 1983 in State Courts:  A
Remedy for Unconstitutional State Taxation, 95 Yale L.J. 414, 430-431 & n.94 (1985).  But see S.
Steinglass, Section 1983 Litigation in State Court 510-511 (1988) (exhaustion may be required only
in federal court litigation.)
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cases.  Addressing how he believed that such litigation should proceed, he concluded that "the

administrative-exhaustion requirement is entirely consonant with the principal purposes of the [Tax

Injunction] Act:  to provide assurance that federal courts exercise at least the same restraint in

dealing with questions of state tax administration as the courts of the State that levied the tax."47/

While Justice Brennan was addressing federal-court litigation, his conclusions also seem

applicable to suits brought in state court.  After all, the baseline assumption underlying his analysis

as to federal courts was that exhaustion could be "a precondition to suit for monetary relief in state

court."48/  And the Congress that enacted the Tax Injunction Act in 1937 -- which was concerned

about interference with the processes of state tax collection -- surely would not have approved use

of Section 1983 to short-circuit state procedures.  Although Congress did not amend Section 1983

in 1937 to address this concern (it would not have occurred to anyone to do so, since Section 1983

was not widely used for any purpose at the time and never had been applied in a state tax challenge),

the policies expressed by Congress may appropriately guide the application of a court-created

exhaustion rule that is, in Justice White's words, "rightfully subject to crafting by judges."  That is

particularly so given the background of deference to state tax practices against which Section 1983

itself was enacted.49/



50/   Dennis, 111 S. Ct. at 880 (Kennedy, J. dissenting).  In addition, of course, four Justices in
Spencer supported the conclusion that Section 1983 is not available in state tax litigation.  Four
Justices who heard the Spencer argument (Rehnquist, Blackmun, Stevens, and O'Connor) are still
on the Court.  While the Court does not announce the line-up in decisions affirmed by an equally
divided Court, it is likely that Justices Rehnquist and O'Connor supported the state in that case
(probably joined by Chief Justice Burger and Justice White), while Justices Blackmun and Stevens
(joined by Justices Brennan and Marshall) supported the more expansive interpretation of Section
1983.

51/   447 U.S. 54 (1980).
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It may be added that the Supreme Court almost certainly will permit the use of exhaustion

requirements if it holds that Section 1983 is available for state-court tax challenges.  Two Justices

who joined Justice Brennan's concurrence in McNary remain on the Court (Stevens and O'Connor);

two others (Rehnquist and Kennedy), dissenting in Dennis, noted that use of Section 1983 threatened

significant interference with state tax administration and cited state decisions refusing to entertain

Section 1983 actions.50/  Of the other members of the Court, several (in particular, Justices Scalia

and Thomas) are notably hostile to expansive applications of the civil rights statutes.  It therefore

hardly seems likely that a majority of the Court will countenance a reading of Section 1983 that

leads to a dramatic disruption of state tax procedures.

C.  Attorneys' Fees Are Available For Work Done
    Exhausting Administrative Remedies

That taxpayers may be required to exhaust their state administrative remedies is good news

for states.  But there is a dark cloud to this silver lining:  attorneys' fees probably will be available

for work done exhausting the administrative process.  In New York Gaslight Club v. Carey,51/ a

decision involving the attorney's fee provision attached to Title VII of the 1964 Civil Rights Act,

the Court held that fees may be awarded for work done exhausting state administrative employment

discrimination remedies.  The Title VII fees statute provides for awards to prevailing parties in any



52/   42 U.S.C. § 2000e-5(k).

53/   447 U.S. at 611-613.

54/   Id. at 615.

55/   471 U.S. 234 (1985).

56/   Id. at 240.
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"action or proceeding" under Title VII;52/ the Court held that the term "proceeding" encompasses the

administrative process.53/  In reaching this conclusion, the Court found it significant that under Title

VII "[i]nitial resort to state and local remedies is mandated, and recourse to the federal forums is

appropriate only when the state does not provide prompt or complete relief."54/

The language of 42 U.S.C. § 1988, which provides for fee awards to parties who prevail in

"any action or proceeding" to enforce specified statutes (including Section 1983), is in relevant part

identical to that of the Title VII fee provision.  In Webb v. County Board of Education55/ the Court

nevertheless held fees unavailable for work done during the administrative process in a nontax

Section 1983 case, where the plaintiff pursued optional state administrative remedies before

commencing (and prevailing in) federal court litigation.  But the Court's reasoning in Webb is

crucial here.

The Court distinguished Carey because the earlier decision "arose under a statute that

expressly required the claimant to pursue available state remedies before commencing proceedings

in a federal forum.  There is no comparable requirement in Section 1983, and therefore the reasoning

in Carey is not applicable in this case."56/  The Court added:

Because § 1983 stands "as an independent avenue of relief" and petitioner "could go
straight to court to assert it," the [administrative] proceedings in this case simply do



57/   Id. at 241, quoting Smith v. Robinson, 468 U.S. 992, 1011 n.14.
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not have the same integral function under § 1983 that state administrative
proceedings have under Title VII.57/

That analysis leads to the opposite conclusion in Section 1983 tax litigation:  insofar as state law

compels administrative exhaustion, claimants in such cases are "expressly required to pursue

available state remedies" and cannot "go straight to court."  In such circumstances, the

administrative process, which is an integral part of the cause of action, is a "proceeding" for which

fees may be awarded.

D. Conclusion

Where the availability of Section 1983 in state court tax litigation is concerned, confusion

has been the states' friend:  In the absence of clear Supreme Court guidance, some state courts have

been able to avoid entertaining Section 1983 tax actions altogether, while many taxpayers have

failed to recognize the possible applicability of Section 1983 in the state tax setting.  But the

decisions refusing to entertain Section 1983 actions rest on exceedingly shaky ground.  And the

Supreme Court cannot dodge an issue of such substantial practical importance forever.  When the

smoke clears, taxpayers -- and their lawyers -- are likely to be smiling.
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