SCHEINER'S NEXT WAVE: DISTING UISHING TAXES FROM FEES
UNDER THE COMMERCE C LAUSE

By CharlesRothfeld

More than 10 years ago, in Scheiner v. American Trucking Ass ns, Inc.,? the United States
Supreme Court held that flat, unapportioned state taxes on interstate truckers are unconstitutional
under the Commerce Clause; the Court reasoned that such levies create the risk of duplicative
taxation because they are not apportioned between the states, and inevitably have the effect of
discriminating against interstate businesses. In response to the holding in Scheiner, several states
candidly acknowledged that their flat motor carrier fees were unconstitutional . But other states
began a lengthy and continuing campaign to circumvent Scheiner by arguing, for example, that
apportionment of their flat taxes was impracticable and therefor e unnecessary,? or by contending
that their taxes were per se properly apportioned because they were “user fees,”# or by asserting

that the apportionment requir ement wasinapplicable because the costsimposed uponthe stae were

= Thisarticlewasoriginallypublished at 17 STATE TAx NoTES 1681 (1999). Reprinted with
permission.

e

483 U.S. 266 (1987).

Z See, e.g., American Trucking Ass'ns v. Goldstein, 541 A.2d 955, 957, 958 (Md. 1988);
American Trucking Ass' nsv. Conway, 566 A.2d 1335, 1337 (Vt. 1989).

= See, e.g., American Trucking Ass ns, Inc. v. Sate, 566 N.W.2d 556 N.W.2d 761, 767-768
(Wis. Ct. App. 1996).

¥ See, e.9., American Trucking Ass nsv. Secretary of Administration, 613 N.E.2d 95, 101-103
(Mass. 1993).
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unrelated to the limited activities conducted by the taxpayer in the jurisdiction.? These arguments
were almost uniformly unsuccessful .?

More recently, however, some state and local taxing authorities have hit upon a new
argument that has found some success in thelower courts: they have contended that flatleviesare
constitutional so long as they are deemed to be “regulatory fees’ rather than general revenue
taxes. The latest decision to accept this argument was the Washington Supreme Court’s holding
in Franks & Son, Inc. v. Sate of Washington,? which rejected a Commerce Clause challenge to
aflat (and sincerepealed) state tax on trucks.

This acceptance of the " tax/fee” distinction warrants examination for at |east two reasons.
Notwithstanding Scheiner, jurisdictionsacrossthe country continue to impose unappor tioned taxes
on interstate commerce — and, indeed, many impose fla taxes on interstate motor carriers that
are indistinguishable in principle from the one invalidated in Scheiner. A number of States, for

example, impose flat per-vehicle or per-carrier fees on transporters of hazardous materials.?

=4 See, e.g., American Trucking Ass' ns, Inc. v. Secretary of State 595 A.2d 1014, 1016 (Me.
1991).

g In al, the American Trucking Associations brought suit against 15 states challenging flat
taxes and fees.

7 966 P.2d 1232 (Wash. 1998), cert. denied, 119 S. Ct. 1458 (1999).

g Seg, e.g., Cal. Vehicle Code §2502(c) ($100 motor carrier permit fee and $75 motor carrier
renewal permit fee); Col. Rev. Stat. Ann. § 42-20-202(b), (c) (transportersof hazardous waste pay
flat annual fee, depending on number of vehicles operated in State, of $10 to $400; $25 singletrip
permit); Conn. Gen. Stat. Ann. § 22a-454(a) ($500 annual fee on transportersof hazardous waste);
Code Del. Reg. § 10-400-007 ($300 annual fee on transporters of hazardous waste); Ga. Code 8 46-
11-4 (i) ($100 annual motor carrier company permit fee); lowa Code Ann. § 455B.424(5)(c) ($25
feefor transportersof hazardouswaste); Kan. Ad. Reg. § 28-31-10(f) ($250 annual “ monitoring fee”
on transporters of hazardous waste); Md. Code Ann. § 7-252(a)(2), (b)(2)(ii) (annual $60 vehicle
certificatefee for hazardous material s transporters; annual $20 driver certificatefee); Mich. C.L.A.
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Against this background, the decision by the Washington court, and similar holdings by other
courts, are sure to prompt substantial additional litigation in this area as staes see an opportunity
to limit Scheiner’s reach.? At the same time, these decisions are a useful illustration of a

phenomenon tha, unfortunaely, is familiar in state tax litigation: some state courts' lack of

§ 29.473(b)(3) (in addition to apportioned fee, transporters of hazardous waste pay $50
“administrativefee”); Minn. Stat. Ann. § 221.0355(4)(b) (in additionto apportioned fee, transporters
of hazardouswaste pay $50 “ processingfee”’); Nev. Rev. Stat. § 459.9805(1)(b), (d) ($125 “general
processing fee” for transporters of hazardous materials; $500 triennial “ permit review fee”); N.J.
Stat. Ann. 88 7:26G-3.3(g) and 28 N.J.R. 1693, 1735 (Apr. 1, 1996) (flat hazardous waste
transporter fee of $21 per cab, $85 per transport unit with a capacity of less than one ton, $191 per
transport unit having a capacity greater than oneton, and $212 per cab and permanently attached
unit with a capacity greater than one ton); N.M. Stat. Ann. § 74-4F-3(C) (annual $250 hazardous
waste transporter permit fee; $75 single shipment hazardous waste fee); N.Y. ECL § 72-0502
(hazardous waste transporter pays annual $500 fee for first vehicle, $200 fee for each additional
vehicle; other waste transporters pay $250 annual fee for first vehicle and $100 for each additional
vehicle); N.C. Gen. Stat. 8 130A-294.1(j) ($600 annual fee on transporters of hazardous waste);
Ohio Rev. Code § 4905.80(C)(1)(a) (in addition to apportioned fee, hazardous waste transporters
pay $50 “ processing” fee); Tenn. Code Ann. § 68-212-203(a)(6)(C) ($650 annual fee on each person
issued hazardous waste transporter permit); Tex. Natural Resources Code § 113.131k (d)(1)
(liquefied petroleum gastrailersand delivery unitspay flat annual fee of $100to $300); Tex. Natural
Resources Code § 116.072 (c)(1) (trailers and delivery units transporting compressed natural gas
pay flat annual fee of $100 to $500); Wy. Stat. § 37-14-103 ($200 fee for each package of
radioactive material transported in State).

= Indeed, in litigation now pending in New Jersey, that state is defending two flat truck taxes

with arguments identical to those adopted by the Washington court in Franks & Sons. American
Trucking Associations, Inc. v. New Jersey, No. 011562-92 (N.J. Tax Ct. March 23, 1998) appedl
docketed, No. A-6334-97T3F (N.J. Super. Ct., App. Div. July 15, 1998) (in a challenge to a $212-
per-unit annual hazardous waste transporter fee, New Jersey Tax Court rejected state' s claim that
the charge was aregul atory fee that need not be apportioned; “[i]t isirrelevant whether | call the
transporter fees or taxes under Commerce Clause jurisprudence. It is clear in Scheiner that the
United States Supreme Court looked not at the formal designation or character of astate imposition
asbeing a‘feeor tax,” but instead to the affect of that imposition on interstate commerce* * *.”);
American Trucking Associations, Inc. v. New Jersey, No. 001601-94 (N.J. Tax Ct.) (challenge to
New Jersey’ sflat, annual per-company hazardouswastetransporter businessdisclosurefee (N.J.S.A.
13:1E-18(a)). Inaddition, the Michigan Courtof Claimsrecentlyrejected achdlengetoa$100-per-
truck intrastate regulatory fee that affeds interstate commerce, expressing the view that state
regul ation of safety standards“isnot amenableto afee structure based on apportionment by usage.”
Westlake Transportation, Inc. v. Michigan Public Service Commission, No. 95-15628-CM (Mich.
Ct. Cl., (Oct. 13, 1998)), appeal docketed, No. 216090 (Mich. App. Ct., Dec. 3, 1998).
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familiarity with Commerce Clause doctrine, in combination with their inclinationto support state
taxing authorities, is leading the courts to make facile and semantic distinctions that have no
grounding inthe Constitution. Infact, the* tax/fee” distinctionisplainly insupportable, and states
will rely on it at their peril .Y

A. Scheiner and the Intanal Consistercy Test

1. Scheiner took as its starting point the proposition that a fundamenta purpose of the
Commerce Clauseisto preclude statesfrom “ ‘ tax[ing] atransaction or incident more heavily when
it crosses state lines than when it occurs entirely within the State.”” 2 The Court has given force
to this requirement by holding that a state tax will be deemed unconstitutional unless it satisfies
each of the four parts of the familiar test first articulated in Complete Auto Transit, Inc. v.
Brady,? —that is, unlessit “*[1] is applied to an activity with a substantial nexus with the taxing
State, [2] isfairly apportioned, [3] does not discriminate against interstate commerce, and [4] is
fairly related to the services provided by the State.’” ¥

Satisfaction of the essential second prong of this test, that of fair apportionment of taxes
between the states, isin tur n determined by application of the so-called “inter nal consistency” test.

As the Court has explained,

= At this point, | should reveal my bias: | assisted the taxpaye in its unsuccessful petition to
the Supreme Court in Franks & Son.

o Scheiner, 483 U.S. at 280 (quoting Armco Inc. v. Hardesty, 467 U.S. 638, 642 (1984)).
2 430 U.S. 274 (1977).

= Oklahoma Tax Commi'n v. Jefferson Lines, Inc., 514 U.S. 175, 183 (1995) (quoting
Complete Auto, 430 U.S. at 279).
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any threat of malapportionment [is assessed] by asking whether the tax is “internaly
consistent” * * * | Internal consistency is preserved when theimposition of atax identical
to the one in question by every other State would add no burden to inter state commerce
that intrastate commercewoud not dso bear. This test asks nothing about the degree of
economic reality reflected by the tax, but smply looks to the structure of the tax at issue
to see whether itsidentical application by every State in the Union would place interstate
commerce at a disadvantage as compared with commerce intrastate. A failure of internal
consistency shows as a matter of law that a State is attempting to take more than its fair
share of taxes from the inter state transaction, since allowing such a tax in one State would
place intersate commerce at the mercy of those remaining States that might impose an
identical tax.2

All taxestherefore must bejudged for internal congstency, withfalure of theinternal consistency
test es-tablishing unconstitutionality of the tax as a matter of law. And flat taxes necessaily fail
the test.

The Court' sdecision in Scheiner, which applied the internal consistency test to invalidate
flat highway taxes, shows why thisis so. Scheiner involved a challenge to two flat taxes —a
“marker fee” and an “ axle tax” — imposed by Pennsylvania on both interstate and intrastate
truckers. In holding the taxes unconstitutional, the Court explained that the Commerce Clause
“‘by its own force created an area of trade free from interference by the States,’” 2 and then
concluded that

[t]he unapportioned flat taxes * * * penalize some travel within the free trade area.

Whether the full brunt, or only amajor portion, of their burden isimposed on the out-of-

state carriers, their inevitable effect is to threaten the free movement of commerce by
placing a financial barrier around the State of Pennsylvania. To pass the “internal

4 Id. at 185 (emphasis added). See also Tyler Pipe Industries, Inc. v. Washington State
Dept. of Revenue, 483 U.S. 232, 247 (1987); Armco, 467 U.S. at 644-646.

= See 483 U.S. at 273-275.

= Id. at 280 (quoting Boston Stock Exchange v. Sate Tax Comm'n, 429 U.S. 318, 328
(2977)).
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consistency” test, a state tax must be of akind that, “ if applied by every jurisdiction, there

would be no impermissible interference with free trade.” Armco Inc. v. Hardesty, 467

U.S, at 644. If each State imposed flat taxes for the privilege of making commercial

entrances into itsterritory, thereis no conceivable doubt that commerce among the States

would be deterred.”

The reason is obvious: unapportioned levies necessarily impose cumulative burdens on
interstate commerce that are not borne by equivalent intrastate activity. Imagine, for example, a
flat tax of $50 that is imposed on dl trucks tha use a Staté s roads. |If identicd taxes wee
imposed by the 48 contiguous States, an inter state truck that traveled acrossthe country would pay
annual fees of as much as $2400; an identical truck that confined its business to one State but
traveled the same number of mileswould pay only $50. Asaconsequence, it isinevitable that flat
taxes will be ma apportioned becausethey “‘bear much more heavily inthe aggregae on afirm
that sellsin many places than on a firm otherwise identical * * * that sellsin only one place.”” %

With thisprinciplein mind, one of the leadingcommentators inthis area has explained that

the imposition of any unapportioned flat state or local tax on a multistate business would

appear to be vulnerable to attack under the “internal consistency” doctrine. * * * This
conclusion follows inexorably from a simple application of the “internal consistency”
principle. If every state were to imposean unapportioned flat tax on business adivitiesin

which both intrastate and interstate enter prises engage, the inter state business would pay
the tax in each statein which it did business, wher eas its intrastate competitor would pay

w Id. at 284.

= Id. at 285 n.20 (quoting Regan, The Supreme Court and State Protectionian: Making Sense
of the Dormant CommerceClause, 84 Mich. L. Rev. 1091, 1188 (1986)). In thisrespect, flat taxes
likethe onesin Scheiner are quite different from per-use feeslike highway tolls. Thelatter type of
fee is neither malapportioned nor discriminatory because it is calibrated to charge every user for
each use of a particular service provided to the taxpayer (or to compensate the State for every
expense imposed upon the State by the taxpayer). In the highway toll example, the traveler who
takesten tripson the highway will pay thetoll ten times, whilethetravel er who passes through once
will pay only asingletoll; in-state travel ers have no special advantage because thefee‘isbased on
somefair approximation of useor privilegefor use.”” Scheiner, 483 U.S. at 289 (quoting Evansville-
Vanderburgh Airport Auth. Dist. v. Delta Airlines, 405 U.S. 707, 716-717 (1972)).
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but asingle tax in the state in which it did business. Because the tax is not apportioned to

the activity carried on in the state, the interstate enterprise would bear a heavier tax burden

than its intrastate competitor merely because it was engaged in interstate commerce — a

paradigmatic “ impermissible interference with free trade.” ¥

Indeed, it follows from the structure of a flat tax that such a levy na only is
malapportioned, but also invariably discriminates against interstate commerce. Scheiner
recognized that “the very nature of the market that inter state operators serve prevents them from
making full use of the privilege * * * for which they have paid the State” aflat fee.2 Thus,

“the intrastate vehicle can and will exercisethe privilege whenever it isin operation, while

theinterstate vehicle must necessarily forego the privilege some of thetime simply because

of itsinterstate charecter, i.e., because it operatesin other States aswell. In the general

average of instances, the privilege is not as valuable to the interstate as to the intrastate

carier.” 2

B. The “Tax/ Fee” Distinction in the Lower Courts

In Franks & Son, the Washington Supreme Court applied Scheiner to aflat annual fee on
trucks that traveled the state’ s highways.2 With exceptions not relevant here, the Washington tax
required payment of a flat fee by every truck that entered the state, in amounts that varied

according to the weight of the truck but not the miles driven on Washington highways. The tax

e Hellerstein, Is* Internal Consistency” Foolish?: Reflections on an Emerging Commerce
Clause Restraint on State Taxation, 87 MicH. L. Rev. 138, 153-154 (1988) (quoting Armco, 467
U.S at 644) (emphasis in original; footnote omitted). See also Scheiner, 483 U.S. at 303-304
(Scalia J., dissenting) (the internal consistency principle as stated by the Court requires the
invalidation of “any unapportioned flat tax on multistate activities’); Tyler Pipe, 483 U.S. at 254
(Scalia, J., dissenting) (same).

o Scheiner, 483 U.S. at 284 n.16.

2 Id. a 291 (quoting Capitol Greyhound Lines v. Brice, 339 U.S. 542, 557 (1950)
(Frankfurter, J., dissenting)).

z Washington Laws of 1971, 1st Ex. Sess, ch. 143, § 5, previously codified at RCW
81.80. 320.
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regime made it unlawful for any carrier to operate a vehicle in Washington without payment of

thefee. Therevenue from the tax was used to fund the state’s “ motor carrier safety enforcement
program,” paying for what the Washington court described as “safety programs and inspections
related to trucks on Washington’s roads.” 2 On the face of it, this would seem precisely the sort
of levy that Scheiner labeled unconstitutional.

But the Washington Supreme Court saw it differently. The court acknowledged that “ [i]f
the regulatory fee were atax, * * *, then the question in this case would be whether the tax was
properly apportioned.” 2 But the court declined to ask (let alone answer) that question, accepting
the state’' s argument that “ aregulatory fee is different from a tax.” £ The court explained that a
fee must be regarded as “ regulatory” if the revenues it raises “are used exclusively for purposes
of financing regulation,” 2’ reasoning that regul atory fees are subject to lessa scrutiny than are
general revenue taxes because “[t]he bur den on interstate commerce involved in a direct tax upon

it is inherently greater, certainly less uncertain in its consequences, than results from the usual

police regulations.” 2 The court therefore concluded that a“ regulatory fee [is] not atax subject

= 966 P.2d at 1242.

2 Id. at 1239.

) Id. at 1238 (emphasisin original).
2/ Ibid.

z Ibid. (citations and inter nal quotation marks omitted).
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to the apportionment requirement” 2’ and that “ the stringent standard for appr aising tax measures
does not apply where the statute at issue qualifies as a regulatory measure.” 2

Turning specifically to the Washington tax, the court opined that “ [w]hether an exaction
is atax or afee depends on whether its purposeis to raserevenue or to regulae an indugry or
services.” 2 To make thisdetermination, the court applied athree-part state-law test that inquired
“whether the primary purpose of the monetary assessment isto accomplishdesired public benefits
which cost money, or to regulate an industry or activity”; “whether the money collected must be
allocated only to the authorized regulaory purpose’; and “whether there is a direct relationship
between the fee charged and the service received by those who pay the fee or between the fee
charged and the burden produced by the fee payer.”3 Under this test, the court held that the
Washington levy “imposed a regulatory fee, not aflat tax.” 2 The court therefore turned to the
bal ancing test announced in Pikev. Bruce Church, Inc. to determine the constitutional ity of state
regulations under the Commerce Clause, and concluded that the Washington tax passed this teq.

In reaching this conclusion, the Washington court built on the holdings of other courts that

also used the “tax/fee” distinction. Thus, in Interstate Towing Ass n v. Cincinnati,? the Sixth

28/ ld. at 1240.

2 |d. at 1241.

30/ Id. at 1239.

Eill Ibid.

32 Ibid.

3 397 U.S. 137 (1970).

4 6 F.3d 1154 (6th Cir. 1993).
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Circuit upheld Cincinnati’ s $80 annual fee imposed on operators of automobile towing services.
The court treated the internal consistency test as inapplicable because “ the City is simply trying
to regulate what it reasonably thinks is a potentially dangerous or troublesome activity.” ® In
contrast to the tax invalidated in Scheiner, the court reasoned, “ the City’ s fee is assessed to help
defray the costs of inspecting towing vehicles to ensure that all trucks providing towing services
within City limits, Ohio-based and out-of-state-trucks alike, meet certain standards of safety.” &
The Sixth Circuit therefore applied only the Pike test and proceeded to hold the tax
constitutional &

Similarly, in V-1 Qil Co. v. Utah Sate Dept. of Public Safety?® the Tenth Circuit upheld
aflat Utah license fee and $30 annual fee imposed for each employee of entities that sell liquefied
petroleum gas (“LPG”) in the State.® Like the Washington court, the Tenth Circuit applied a
state-law test to deter- mine whether the levy should be characterized as a “tax” or a “fee,”
concluding that it was a “regulatory police power fee” 2 because it was “assessed to help defray

the costs of inspecting LPG facilities and to ensure that all LPG handlers providing LPG services

=) Id. at 1165.

36/ Id. at 1162-1163.

=1 Id. at 1163-1165.

= 131 F.3d 1415 (10th Cir. 1997).
= Seeid. at 1418.

2 Id. at 1422.
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within the State of Utah met minimum standards of safety.” 2 The court therefor e analyzed the
tax under the standards announced in Pike and held it constitutional .4

On the other hand, these “tax/fee” holdings cannot be reconciled with abody of decisions
that have applied the internal consistency test toinvalidate taxes on interstate truckers, even when
the tax was enacted for ostensibly regulatory purposes and even if it was denominated a “fee.”
In American Trucking Ass'ns, Inc. v. Secretary of Administration,®¥ for example, the Supreme
Judicial Court of Massachusetts struck down an impost that in all essential respects was identical
to the one upheld in Washington. M assachusetts imposed a flat $200 fee on every vehicle that
entered the state and that was engaged in the transportation of hazardous waste. The fee was used
“‘solely for the purpose of administration and implementation of the permitting, compliance and
enforcement, monitoring and analysis, and technical assistance programs at the department of
environmental protection’” #¥; it paid for the “random inspection of vehicles, processing monthly
reports, providing education and technical assistance, and enforcement.” %/

In holding the tax invdid under the Commerce Clause the court began by noting that “[i]t

is of no relevance what label isattached to the assessment imposed by the State” so long asthe fee

W Id. at 1423.

a2 Seeid. at 1423-1427. See also Dept. of Banking & Financev. Credicorp, Inc., 684 So.2d
746, 752 (Fla. 1996) (upholding a flat $200 semiannual fee on retail installment sellers on the
understanding that the Complete Auto test applies only to “genera revenue” taxes).

== 613 N.E.2d 95 (Mass. 1993).
w Id. at 99 (citation omitted)).

& Id. at 102.
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has “an impermissible effect on free trade.” % From that starting point, the court went on to hold
the tax unconstitutional, explaining that it

appear[s] to violate the internal consistency test because theimpostion of the full measure

of [the] feeistriggered by an inter state truck simply crossing the bor der of Massachusetts

and making just one commercial entry into the State. If each State imposed [a] flat fee]] of
th[is] typel] for passing through its jurisdiction, an impermissible interference with free
commerce would result. The* * * feg[] also appear[s] unfairly apportioned because it is]
unapportioned and unrelated to actual use of Massachusetts highways2”
The court found “ no merit to the Commonwealth’ s claim that theinternal consistency test does not
apply to user fees’® and did not treat the use that the State made of the revenues collected under
the fee as at al relevant to the Commerce Clause inquiry.

The Supreme Jud cial Court of Maine reached the same conclusion in American Trucking
Ass'ns, Inc. v. Secretary of Sate?? where the court invalidated another flat, annua per truck
“hazardous ma- terial fee” imposed on vehicles that transported hazardous substances in the
state.®® The fee was devoted, in part, to paying “costs related to vehicle inspection and
enforcement”; it also was used to support the state hazardous waste fund, to pay administrative

costs, and to finance “ hazar dous materialstraining of state and locd officials.” 2 Explaining that

Scheiner “clearly elevates substance over form,” the court rejected the state’s argument that the

2 Id. & 99 n.9.

4l Id. at 101.

= Id. at 102.

& 595 A.2d 1014 (M e. 1991).
o Id. at 1015.

Y Ibid.
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internal consistency test did not apply because the tax was characterized as a “[r]egulatary
[llicense [flee.” 2 The court went on to conclude that “ a tariff such as the one imposed here is
forbidden if it produces the prohibited discriminatory effect on interstate commerce whether des-
ignated as a‘fee’ or agenera revenue ‘tax.’”%¥ Tha was true of the chalenged levy, the court
held, because

if each state imposed such a fee, a truck traveling 100,000 miles interstate could

conceivably pay 49 times more in hazardous waste tariffs than a truck that traveled

100,000 milesstrictly withinthe state. Thiswould clearly violatethe “inter nal consistency

test,” which forbidstariffs that would interfere with free trade by penalizing sometravel .2

Similarly, in Government Suppliers Consolidating Servs., Inc. v. Bayh,® the Seventh
Circuit rejected the* tax/fee” distinction. Government Suppliersinvalidated aflat semi-annual fee
imposed on vehicles that engaged in municipal wastecollection and transportation. Thefees were
“used to implement the waste disposal regulatory system to which registrants are subject. They
d[id] notrevertto thestae generd fund. * * * [T]hdr purpose [was] regulaory* * *.” ¥ Relying
on Scheiner, the court nevertheless held the fee to violate the Commerce Clause becauseit “ raises

a financial barrier around the State.” 3 The court added that, “[i]f other states were to adopt

registration fees similar to Indiand s, the divisive and disruptive effect on interstate commercein

2l Ibid.

=4 Id. at 1016.

= Id. at 1017.

= 975 F.2d 1267 (7th Cir. 1992), cert. denied, 506 U.S. 1053 (1993).
2/ Id. at 1271 n. 2.

2 Id. at 1281.
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municipal waste would be magnified.” 22 Again, the court did not treat the regulatory pur pose of
the fee asin any way relevant to the Commerce Clause inquiry. 2

C. The Flaw in the “Tax/Fee” Distinction

This second set of cases plainly hasit right. There is no doubt that fees likethe one in
Washington fail the internal consistency test; they are flat, unapportioned levies that are imposed
on trucks when they operate even amile in the taxing state and that, if replicated by other states,
wouldimpose potentially crushing, cumulative bur denson truckstravelingininter state commerce.
In neverthel ess upholding the constitutionality of the Washington levy, the Washington Supreme
Court (like the courtsin Interstate Towing and V-1 Oil) held that atax need not satisfy the internal
consistency test —and, in fact, is not subject to the goportionment requirement at all — so long
as the revenues derived from the tax are used “ for the purpose of financing regulation.”® This

IS so, the court reasoned, because “[t]he burden on interstate commerce involved in a dir ect tax

upon it is inherently greater, certainly less uncertain in its consequences, than results from the

= Id. at 1282.

= In addition, many other courts have invoked Scheiner to invalidate awide range of flat taxes

or fees without suggesting that their purpose, or the use to which the revenue they generated was
put, had any bearing on the analysis used to deermine their constitutionality. See, e.g., Trailer
Marine Transport Corp. v. Rivera Vazquez, 977 F.2d 1 (1st Cir. 1992) (invalidating flat annual fee
used to support no-fault insurance fund); Kentucky v. American Trucking Assns, 746 S.W.2d 65,
67 (Ky. 1988) (invalidating fla highway privilegetax); Black Beauty Trucking, Inc. v. Indiana Dept.
of State Revenue, 527 N.E.2d 1163, 1165 (Ind. Tax 1988) (invalidating flat highway privilege tax);
American Trucking Assnsv. Goldstein, 541 A.2d 955, 957-958 (Md. 1988) (invalidating flat fuel
tax registration fee); American Trucking Ass'ns, Inc. v. State, 556 N.W.2d 761 (Wis. Ct. App.)
(invalidating flat hazardous waste transportation fee), rev. denied, 560 N.W.2d 274 (Wis. 1996);
American Trucking Assnsv. Conway, 566 A.2d 1335, 1337-1338 (Vt. 1989) (invalidating flat fuel -
user license fee).

= 966 P.2d at 1238.
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usua police regulations.” ¥ That reasoning led the court to reject fair apportionment as a
requirement and to apply the analysis of Pike v. Bruce Church, atest that in the past has been used
to assess the Commerce Clause vdidity of regulations themselves, not of levies used to pay for
the regulatory activity.

This holding, however, rests on a manifest evasion of the Supreme Court’s precedents.
As noted above, the Court has established that “[a] failure of internal consigency shows as a
matter of law that a Stateis attempting to teke more than its fair share of taxes from the interstate
transaction.” % And whaever the validity of the Washington court’s distinction for Commerce
Clause purposes between taxes and regulations, it seems obvious that a tax whose revenues are
dedicated to paying for the enforcement of a regulation is just that: a tax and not a form of
regulation. The Washington court's contrary conclusion, which accords taxes differing
constitutional treatment depending upon what they are called and what they pay for, “has no
relationship to economic redlities’ and “focus[es| on [a] formalism [that] merely obscures the
question whether the tax produces a forbidden effect.” &

It thereforeisno surprise that decisionslike Franks & Son, Interstate Towing, and V-1 Qil,
which hinge the constitutionality of the tax on the uses to which the tax revenue will be put, depart
from the Supreme Court’s holdings in severd fundamental respects. First, these decisions

disregarded the undeniable fact that the effedt on interstate commerce of the challenged taxesis

& Ibid. (citations and inter nal quotation marks omitted).
2 Jefferson Lines, 514 U.S. at 185.

& Complete Auto Transit, 430 U.S. at 288.
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identical to that of the tax invalidated in Scheiner. 1nboth situations the flat levies were imposed
when a taxpayer made “a commercia entrance]] into” the taxing State and therefore “ plac[ed] a
financial barrier around the State.” ¥ In both situations the taxes were of a sort that, if imposed
by other states, would have a“‘cumulative effect’” on interstate taxpayers that would “‘ not result
from the mileage or distance traveled, but from the interstate character of the journey. The same
mileagein one state would result inonly onetax.”” & And in both situations the interstate taxpayer

paid for something that “‘[i]n the general average of instances * * * is not as valuable to the
interstate as to the intrastate carrier.’” %

Moreove, in neither case did the tax “maintain state boundaries as a neutral factor in
economic decisionmaking,” with the consequence that each tax “ exer t[ed] an inexorable hydraulic
pressure on interstate businessesto ply their trade within the State that enacted the measure rather
than ‘ among the several States.”” & And thisconclusion necessarily holds true no matter how each
of the states spends the resulting revenue. Like the levy in Scheiner, the taxes challenged in

Franks & Son, Interstate Towing, and V-1 Oil accordingly “produce[d] a forbidden effect”®® —

and that is the crucial consideration for Commerce Clause purposes.

&4 Scheiner, 483 U .S. at 284.

& Id. at 285 n.16 (quoting Lockhart, State Tax Barriers to Interstate Trade, 53 HARV. L.
Rev. 1253, 1269 (1940)).

&/ Id. at 291 (citation omitted).
& Id. at 283, 286-287 (quoting U.S. Const., Art, |, § 8, cl. 3).

& Complete Auto, 430 U.S. at 288.
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Second, the distinction drawn by the Washington court and those that it followed — that
between atax whose revenues are used “for the purpose of financing regulation” and atax whose
revenues “may be used for other purposes’® — simply makes no sense at all. For the reasons
just noted, the Washington court plainly was incorrect in suggesting? that the “*‘burden on
interstate commerce’” is reduced in any respect because the tax revenues are used to finance
regulaory activity rather than, for example, highway maintenance or foreign junkets for state
legislators. Again, Scheiner provides an illustration of the point. Thetaxes there were imposed
on al trucks that traveled Pennsylvania's roads and were dedicated to financing “road-related
expenditures,” including “highway maintenance.”? The burden that those taxes imposed on
trucks would not have been reduced (or affected in any way) if the revenues instead had been
devoted to paying for safety inspections, sobriety checks, highway patrol salaries, or any other
arguably regulatory activity. Indeed, such a“ regulatory fee” would, if anything, appear to be
mor e burdensome than a general revenue tax because it would be part of a package that subjected
trucks to a double whammy: the trucker would both pay the tax and bear the burden of potentially
costly state regulation.

Third, the test announced by courts that have adopted the “tax/fee” distinction invites
inconsistency and manipulation. Because that test isnot grounded in Commerce Clause policies,

thereis no principled way to determine whether a given tax must be deemed a “regulatory fee.”

& 966 P.2d at 1238.
o Ibid. (citation omitted))

) 483 U.S. at 270, 271.



18

In Franks & Son, for example, the Washington court confidently declared the challenged tax to
beregulatory, even though the court confined its description of thetax to the cursory assertion that
the revenues it raised were used “to conduct safety inspections and programs.” Z But is a tax
“regulatory” inthissenseif it isused to finance voluntary safety coursesfor drivers, or to pay the
salaries of the highway patrol officerswho “regulate” driving, or to pay bothfor truck inspections
and for highway cleanup after accidents?® Or could a state convert an unconstitutiond “tax” into
apermissible” regulatory fee” simply by announcing (perhaps after the time of collection) that the
revenue would pay for regulatory activity? Because Commerce Clausepolicies provide no answers
to these questions, the Washington court’s approach makes the form of the tax dispositive and
invites manipulation by legislative draftsmen — a danger that is particularly acute because the
court below used astate-law test to determine whether alevy isa“ fee” and ther efore exempt from
the federal apportionment requirement. By the same token, the * tax/fee” distinction would allow
states to pay for a wide range of activities through the imposition of flat fees, in the process
exporting much of ther tax burden onto out-of-state taxpayers. The inevitable consequence of
such a rule would be to “ divide and disrupt the market for interstate transportation services.” 2

D. The Source of the Confusion

2 966 P.2d at 1239.

£ That the distinction drawn by the Washington court is not meaningful is suggested by the
termsof thetest the court applied. It asks*“whether the primary purpose of the monetary assessment
IS to accomplish desired public benefits which cost money, or to regulate an industry or activity.”
Ibid. But any fee that raises funds that are used to pay for regulatory activity surely isimposedto
“accomplish desired public benefits which cost money.” In Franks & Son, for example, the
Washington tax rai sed revenue to pay for sate activity that would further publi c saf ety.

2 Stheiner, 483 U.S. at 285.
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If the proper condusionisasclear asall that, how isit that courtshave adopted the “tax/fee’
distinction? Theanswer, it appears, isthat courts have been confused by the fact that the distinction
between taxes and feesisrelevant in other contexts. Some statutes, for example, accord differing
treatment to alevy depending upon whether it is characterized asatax or afee, and the Washington
Supreme Court in Franks & Son relied upon severa cases involving just that sort of statutory
interpretation. TheWashington court thus cited National Cable Television Ass nv. United Sates,”
which addressed whether a particular charge is a “fee” within the meaning of the Independent
Officers Appropriation Act of 1952,% and Union Pac. R. Co. v. Public Utility Comm’ n,”Z which
addressed whether a given levy is a “tax” within the meaning of the Railroad Revitalization and
Regulatory Reform Act.Z Indeed, the state-court decision from which the Washington court derived
itstest for whether alevy isa“fee,” Covell v. City of Seattle™ involved that sort of determination,
asking whether an exaction is a property tax or aregulatory fee for purposes of a Washington Stae
constitutional provision containing auniformity requirement for property taxes.

But these decisions have no bearing on the question whether the purposes of the Commerce
Clause permit the drawing of asimilar distinction between taxes and fees. The Supreme Court has
made clear that the nature and relevance of the “tax/fee” distinction turns on the context in which

the question arises. In United Sate Shoe Corp. v. United Sates,2 for example, which involved the

=l 415 U.S. 336 (1974), cited at Franks & Son, 966 P.2d at 1239.

L 31 U.S.C. § 4834, revised and recodified at 31 U.S.C. § 5701.

g 899 F.2d 854 (9th Cir. 1990), cited at Franks & Son, 966 P.2d at 1238-1239.
¥ 49U.S.C.§11503(b).

= 905 P.2d 324, 325-326 (Wash. 1995), cited at Franks & Son, 966 P.2d at 1239.

80/ 118 S. Ct. 1290 (1998).
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question whether an exaction was a “tax” for purposes of the Constitution’s Export Clause, 2’ the
Court distinguished cases involving the Takings Clause, the Commerce Clause, and the
intergovernmental immunity doctrine, explaining tha “[t]hose decisions involved constitutional
provisions other than the Export Clause * * * and thus do not govern here.”# And as Professor
Hellerstein has explained:
Surely the evils that the “internal consistency” test was designed to combat are the same
regardless of whether the unapportioned flat levy is an exercise of the tax power or the
regulatory power. In each case, the [taxpayer] carying on his trade in more than one
jurisdiction bears a greaer financial burden than his intrastate competitor merely because
he is engaging in interstate commerce with the consequent interference with free trade
among the states. Hence, there does not appear to be any sound policy basis for
distinguishing the “fee” from the “tax” cases insofar as the application of the “internd
consistency” doctrine is concerned
Having said all that, history suggeds that litigation in this area will continue until the
Supreme Court finally stepsin. But so long as Scheiner remains good law, the ultimate outcome

should not be in doubt: where the Commerce Clause is concerned, the “tax/fee” distinction has no

vaidity.

8y U.S. Const. art. I, 89, cl. 5.
82 United Sates Shoe, 118 S. Ct. at 1295.

& Hellerstein, supra, 87 MicH. L. Rev. at 157.



