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On November 2, California voters overwhelmingly 
approved Proposition 64, a ballot initiative that places 
two signifi cant limits on the ability of private individ-
uals to seek collective relief under California’s Unfair 
Competition Law (“UCL”).1  First, Proposition 64 
restricts standing to those who have suff ered injury 
from an actual loss of money or property.  Second, it 
requires private individuals seeking collective relief to 
meet the requirements for class certifi cation, rather 
than relying on the less distinct UCL “representative” 
action.  

Proposition 64’s amendments took eff ect the day after 
the election.2  Th us, there is no question that plaintiff s 
who fi le UCL claims on or after November 3 will have 
to meet the Proposition’s new standing and class cer-
tifi cation requirements.  More likely to be litigated in 
the near future is the question whether these amend-
ments also necessitate dismissal of pending lawsuits 
in which the plaintiff  does not comply with the new 
requirements.  

Th e California cases refl ect a range of diff erent ana-
lytical approaches to the application of new statutes 

to ongoing lawsuits, but we conclude that under any 
approach, statutory changes to the rules governing 
the conduct of litigation, like those in Proposition 
64, govern both pending actions and future actions.  
Application of such changes to pending cases is pro-
spective rather than retrospective, because the changes 
apply to proceedings that take place after enactment, 
rather than to primary conduct that took place be-
forehand.  As a result, plaintiff s in pending actions 
who do not meet the new standing and class certifi -
cation requirements face dismissal of their claims in 
light of Proposition 64.

A. Proposition 64’s Language Indicates 
 That Its New Requirements Apply 

Throughout An Action
Proposition 64 amends fi ve sections of the California 
Business and Professions Code.3  Relevant here are 
amendments to two sections of the UCL that govern 
private actions.  Amended Section 17203 provides 
that “[a]ny person may pursue representative claims 
or relief on behalf of others only if the claimant 
meets the standing requirements of Section 17204 
and complies with Section 382 of the Code of Civil 
Procedure * * *.”4  Amended Section 17204 sets out 
those “standing requirements,” mandating that UCL 
actions “shall be prosecuted exclusively” by public 
prosecutors “or by any person * * * who has suff ered 
injury in fact and has lost money or property as a re-
sult of such unfair competition.”5  Amended Section 
17535 extends identically worded standing and class 
certifi cation requirements to private actions brought 
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under California’s false advertising law.6  Although the 
analysis here is couched in terms of the UCL provi-
sions, it applies equally to false advertising actions. 

As an initial matter, the plain language of amended 
Sections 17203 and 17204 indicates that the condi-
tions imposed by Proposition 64 apply throughout the 
course of a lawsuit, not just at the time of fi ling.  Th e 
use of the terms “prosecute” and “pursue” — rather 
than “fi le,” “commence,” or “bring” — to delineate 
the scope of the new “standing requirements” indi-
cates that these requirements must be satisfi ed beyond 
the initial stage of an action.  “To ‘prosecute’ an action 
is not merely to commence it, but includes following 
it to its ultimate conclusion.”7  Th e California Rules 
of Court and Code of Civil Procedure, which autho-
rize dismissal for “delay in prosecution” of a lawsuit, 
refl ect this understanding.8  “[D]elay in prosecution” 
does not mean delay in fi ling, but delay in bringing an 
action to trial because of a lack of diligence in service 
of the complaint, discovery, and other pretrial mat-
ters.9  Moreover, Proposition 64 itself distinguishes 
between fi ling and prosecuting actions, expressing in 
its text the voters’ intention that only public prosecu-
tors “be authorized to fi le and prosecute actions on 
behalf of the general public.”10  Similarly, the term 
“pursue” means “[t]o follow, prosecute, or enforce a 
matter judicially, as a complaining party.”11  By limit-
ing the prosecution and pursuit of UCL actions to 
those who meet standing requirements and comply 
with class action procedures, Proposition 64 on its 
face requires plaintiff s to comply with its terms from 
the initiation of a suit through its conclusion.  

In addition, by characterizing the amendment to Sec-
tion 17204 as implementing “standing requirements” 
for private plaintiff s, Proposition 64 clarifi es that 
those new restrictions operate throughout a lawsuit.  
“Standing is a jurisdictional issue that may be raised 
at any time in the proceedings,” not a technical re-
quirement that need exist only at the initiation of an 
action.12  Consequently, it is the plaintiff ’s burden to 
“plead and prove facts showing standing.”13  In other 
words, a plaintiff  must demonstrate Proposition 64’s 
standing requirements at every stage of a suit.14  Cali-
fornia class certifi cation requirements also involve an 
element of standing.15  Indeed, courts can and should 
enforce compliance with those requirements through-
out an action, decertifying those classes that fall short 
as circumstances change.16   
 

B. Application Of Proposition 64 To 
  Pending Actions Is Not Retroactive 
  Because It Does Not Impair Vested Rights
Despite the plain language of the amended sections, 
uninjured plaintiff s with pending UCL suits are likely 
to argue that Proposition 64 does not apply to the 
continued pursuit and prosecution of actions fi led 
before it became eff ective.  Th ese plaintiff s will con-
tend that applying Proposition 64 to pending actions 
would give retroactive eff ect to the amendments to 
Sections 17203 and 17204 without suffi  cient author-
ity for doing so. 
 
Plaintiff s can be expected to point out the general 
rule that a new statute operates prospectively unless 
it contains a clear statement of retroactive eff ect.17  
Proposition 64 contains no such statement.  But that 
is not the end of the matter.  To the contrary, the Cali-
fornia Supreme Court has recognized, applicability of 
this rule turns on the logically prior “question of what 
the terms ‘prospective’ and ‘retrospective’ mean.”18  A 
careful examination of California case law demon-
strates that applying Proposition 64’s amendments to 
pending cases is prospective rather than retrospective 
under any of the leading analyses.

Th e day after Proposition 64 took eff ect, the Califor-
nia Supreme Court, in an unrelated case, reaffi  rmed 
its understanding that a “statute has retrospective 
eff ect when it substantially changes the legal conse-
quences of past events.”19  In reaching that under-
standing, the Court quoted the U.S. Supreme Court’s 
conclusion in Landgraf v. USI Film Products that a law 
is retroactive if it “attaches new legal consequences to 
events completed before its enactment.”20  In an earlier 
decision, the California Court quoted a longer defi -
nition from Landgraf, one fi rst articulated by Justice 
Joseph Story in 1814:  “[E]very statute, which takes 
away or impairs vested rights acquired under existing 
laws, or creates a new obligation, imposes a new duty, 
or attaches a new disability, in respect to transactions 
or considerations already past, must be deemed ret-
rospective.”21  Many California cases appear to have 
adopted this vested rights approach to determining 
retrospective eff ect.22   

Most relevant here, the California Supreme Court 
has consistently held that “when a pending ac-
tion rests solely on a statutory basis, and when no 
rights have vested under the statute, ‘a repeal of the 
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statute without a saving clause will terminate all 
pending actions based thereon.’”23  Indeed, a num-
ber of decisions confi rm that new legislative enact-
ments can eliminate pending causes of action.  In 
Governing Board of Rialto Unifi ed School District. v. 
Mann, the plaintiff  school district had commenced 
a statutory action in 1971 seeking the dismissal of 
Th omas Mann, a tenured teacher who had pleaded 
guilty to possession of marijuana.24  In 1977, while 
Mann was appealing his dismissal, the California 
Legislature passed a law “prohibit[ing] any public 
entity, including a school district, from revoking 
any right of an individual on the basis of a pre-
1976 possession of marijuana conviction * * *.”25  
Reasoning that the school district’s statutory right 
to sue Mann was not a vested right, the California 
Supreme Court “dispose[d] of the case under the 
law in force when its decision [was] rendered,” re-
versing Mann’s dismissal in light of the 1977 law.26  
Th e Court further explained that the Legislature’s 
elimination of the school district’s cause of action 
was prospective, because any suit based on a statute 
is fi led “with full realization that the Legislature 
may abolish the right to recover at any time.”27   

Under this analysis, Proposition 64 terminates 
pending UCL actions in which the plaintiff  cannot 
meet the statute’s new standing and class certifi ca-
tion requirements.  In addition, “numerous cases 
hold[ ] that when a remedial statute is amended 
or repealed before a fi nal judgment is entered in 
the pending action, the court will apply the law in 
force at the time of the decision.”28  For example, 
in Los Angeles Unifi ed School District v. California, 
the plaintiff  school district had fi led a claim under 
a statute that provided for state reimbursement of 
costs incurred as a result of statutes enacted after 
January 1, 1973.29  Before the school district could 
obtain a fi nal judgment, the California Legisla-
ture enacted a new statute that required the state 
to reimburse local school districts only for costs 
incurred “as a result of any statute enacted on or 
after January 1, 1975.”30  Th e California Court 
of Appeal held that the new statute abolished the 
school district’s right to reimbursement for costs 
caused by statutes enacted between 1973 and 1975, 
even though the district had fi led its case four years 
before the new statute’s enactment.31  As in Mann, 
the court explained that “when a right of action 
does not exist at common law, but depends solely 

upon a statute, the repeal of the statute destroys the 
right unless the right has been reduced to a fi nal 
judgment.”32   

Even more recently, the Court of Appeal in Metcalf 
v. U-Haul Int’l, Inc., applied Mann’s approach to an 
amendment that prohibited the fi ling of statutorily 
created anti-SLAPP motions in connection with “ad-
vertising statements concerning commercial prod-
ucts.”33  Before the amendment passed, the appellant 
in Metcalf had fi led an anti-SLAPP motion of the sort 
subsequently prohibited by the amendment.34  Th e 
Court of Appeal held that, because the revised statute 
did not change the legal consequences of any past 
conduct, the amendment barred the appellant’s previ-
ously fi led anti-SLAPP motion.35   Like the courts in 
Mann and Los Angeles Unifi ed, the court in Metcalf 
also relied on the rule that, when “the Legislature has 
conferred a remedy and withdraws it by amendment 
or repeal of the remedial statute, the new statutory 
scheme may be applied to pending actions without 
triggering retrospectivity concerns.”36   

The effect of Proposition 64’s amendments to 
the UCL is indistinguishable from the eff ects of 
the statutory changes at issue in Mann, Los An-
geles Unifi ed, and Metcalf.  By amending Sections 
17203 and 17204, the people of California have 
withdrawn the ability of uninjured plaintiff s to 
pursue a cause of action that depended entirely 
on those statutory sections.37  Th at change did not 
attach new or diff erent legal consequences to past 
conduct, because the same past conduct violates 
the UCL’s substantive provisions (and may still be 
enforced by a public prosecutor or an injured plain-
tiff ).38  Violators of the substantive provisions of 
the UCL remain liable for restitution to all injured 
parties, who may recover for themselves, as part 
of a properly certifi ed class, or as benefi ciaries of a 
representative action brought by a public prosecu-
tor.  Proposition 64’s changes do not deprive any 
plaintiff  of vested rights, because plaintiff s cannot 
have a vested right to pursue a statutory cause of 
action at all, much less to use statutory means to 
avoid class certifi cation requirements.39  Accord-
ingly, under Mann’s defi nition of retroactivity, the 
Proposition 64 amendments apply prospectively to 
pending cases, and should terminate those cases in 
which the plaintiff  fails to meet the new require-
ments imposed by Proposition 64.
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C. Application Of Proposition 64 To Pending 
Actions Is Prospective, Not Retroactive, 
Because The Amendments Affect Only 
Procedures Followed after Enactment

 1. The Amendments Are Procedural 
  Rather Than Substantive
Many California courts have distinguished between 
substantive and procedural amendments in deter-
mining whether application of a new law to pending 
litigation (or litigation concerning pre-enactment 
conduct) is permissibly prospective or impermissibly 
retroactive.40  As the U.S. Supreme Court observed in 
Landgraf, “[c]hanges in procedural rules may often be 
applied in suits arising before their enactment with-
out raising concerns about retroactivity.”41    
 
Under California law, a statute is procedural — and 
thus may be applied immediately to pending litiga-
tion — if it “neither creates a new cause of action 
nor deprives defendant of any defense on the mer-
its.”42  Th at defi nition dovetails with the defi ni-
tion of vested rights discussed above.  Under the 
substantive/procedural analysis, the amendments 
added by Proposition 64 are procedural.  Standing 
requirements like the one that Proposition 64 adds 
to the UCL are “procedural.”43  Likewise, “the class 
action statute” — which Proposition 64 makes ap-
plicable to UCL representative actions brought by 
private parties — “is a procedural device.”44  Th e 
amendments neither create a new cause of action nor 
abolish a defense.  Rather, they provide “procedural 
screening mechanism[s] for determining” whether 
and in what form particular lawsuits can go forward, 
and therefore can be applied to lawsuits fi led before 
Proposition 64’s eff ective date.45   

Under this analysis as well, the application of Proposi-
tion 64’s UCL amendments to pending cases has no 
retroactive eff ect.

 2. Only Post-Enactment Proceedings 
  Are Affected By The Amendments
Rather than engaging in a vested rights analysis or 
parsing substantive-procedural labels, the California 
Supreme Court in Tapia v. Superior Court took a more 
modern approach, simply focusing on what conduct 
was affected by the newly enacted law.46  Under 
Tapia’s analysis, “it is evident that a law governing 
the conduct of trials is being applied ‘prospectively’ 

when it is applied to a trial occurring after the law’s 
eff ective date, regardless of when * * * the underlying 
cause of action arose.”47  “[S]uch statutes,” the Court 
observed, “relate to the procedure to be followed in 
the future.”48   

As with the law at issue in Tapia, standing require-
ments and class action procedures “address the 
conduct of trials which have yet to take place,” not 
behavior that took place in the past.49  Th e analysis ap-
plies equally to “pretrial and/or trial proceedings” that 
occur after an amendment becomes eff ective, even in 
litigation that commenced before the amendment’s 
eff ective date.50  As the Court of Appeal recently put 
it, “[i]f a newly enacted statute merely changes the 
procedures to be used in the conduct of existing litiga-
tion * * * its application is not considered retrospec-
tive.”51  Th us, after Proposition 64, if a UCL plaintiff  
cannot prove on a going-forward basis that he meets 
the requirements of C.C.P. § 382, his suit should be 
dismissed insofar as it seeks to recover for other people 
— just as a class would be decertifi ed if it demonstra-
bly no longer qualifi ed for class treatment.   

Th e examples given in Tapia confi rm the point.  Th e 
Tapia court approved at least two earlier decisions 
that had applied statutory amendments to pending 
actions.52  In one such case, the Court of Appeal had 
held that a statute abolishing the right to appeal from 
certain orders applied to appeals pending on the date 
of enactment.53  In another case, the Court of Ap-
peal had held that a statute altering the standard for 
dismissing a case for failure to prosecute applied to ac-
tions fi led long before enactment.54  Signifi cantly, the 
Tapia court quoted with approval a passage in Andrus 
deeming it “ ‘absurd’ to ‘subscribe to the notion that 
the Legislature desired to postpone the demise of a 
procedural loophole.’”55  Th e fi ndings enacted as Sec-
tion 1 of Proposition 64 expressed the voters’ intent 
to “eliminate frivolous unfair competition lawsuits.”56  
In that light, it would be absurd to prolong the loop-
holes closed by the Proposition.

Th e view that, under a Tapia analysis, the conduct 
aff ected by Proposition 64 is the prospective pursuit 
of litigation rather than the retroactive elimination 
of a right draws reinforcement from the established 
principle that statutes withdrawing a court’s jurisdic-
tion are not retrospective when applied to pending 
litigation.57  As the concurring opinion in Landgraf 
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explained, “the purpose of provisions conferring or 
eliminating jurisdiction is to permit or forbid the 
exercise of judicial power — so that the relevant 
event for retroactivity purposes is the moment at 
which that power is sought to be exercised.”58  Th us, 
even a pending appeal can be dismissed based on a 
new statute withdrawing jurisdiction.59  As we have 
explained above, under California law, standing is 
“a jurisdictional issue.”60  Accordingly, application 
of Proposition 64’s new “standing requirements” to 
pending actions is not retroactive.

In addition, California class certifi cation standards in-
clude a standing requirement.  In particular, a class ac-
tion “may only be maintained against defendants as to 
whom the class representative has a cause of action.”61  
Failure to satisfy this requirement may alternately 
be “characterized as a ‘standing’ defect or a failure to 
satisfy the class action ‘typicality’ requirement.”62  Be-
cause Proposition 64’s class certifi cation requirement 
implicates this standing concern, it too falls under the 
jurisdictional rubric, and applies in pending actions.

Proposition 64’s amendments to the UCL eliminate 
courts’ power to hear cases prosecuted either by an unin-
jured plaintiff  or a plaintiff  pursuing a collective action 
who cannot meet California’s class action requirements.  
As explained above, those requirements apply through-
out the course of an action.  Th erefore, the application of 
Proposition 64 to prohibit any future exercise of judicial 
power in pending cases where the new requirements are 
not met is prospective, not retrospective.

Conclusion
Whether California courts apply the vested rights ap-
proach employed in Mann, a substantive-procedural 
dichotomy, or the relevant activity analysis in Tapia, the 
result should be the same.  Th e requirements imposed 
by Proposition 64 govern pending as well as future 
litigation.  Because this application of Proposition 64’s 
amendments is prospective, it does not violate the pre-
sumption against retroactive application of legislation.
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