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JURISDICTIONAL STATEMENT

Appellants’ jurisdictional statement is not complete and correct.

1. The Second Amended Complaint alleges that district court jurisdic-
tion was based on “18 U.S.C. § 1964(a) and (c), U.S.C. §§ 1331 and 1337.” A-
200.

2. This Court has appellate jurisdiction under 28 U.S.C. §§ 1291 and
1294(1).

3. A corrected final judgment disposing of all claims was entered on
May 11, 2007. BA-43. A notice of appeal was timely filed on May 25. BA-46.

4. The appeal is from a final order that disposes of all parties’ claims.



PRELIMINARY STATEMENT

The question in this appeal is whether the district court abused its dis-
cretion when it dismissed the case as a sanction after plaintiffs disobeyed dis-
covery orders and repeatedly disregarded their discovery obligations. Plaintiffs
present themselves to this Court as the victims of a Kafkaesque injustice. They
insist that their witnesses answered all questions asked at the Rule 30(b)(6)
deposition that is at the heart of this dispute (see PB 47); that many questions
put to those witnesses were improper (PB 30-37); that plaintiffs provided ample
discovery, offering all the information sought by defendants (PB 40-43); and
that plaintiffs did not disobey any aspect of the Magistrate Judge’s orders (PB
46). In the face of this commendable performance on their part, plaintiffs con-
tinue, the district court unaccountably ordered the case dismissed.

This is on its face an improbable story—made all the more unlikely by
plaintiffs’ failure to quote (or even cite) so much as a single improper question
asked of their 30(b)(6) witnesses. Even a cursory review of the record reveals
that plaintiffs’ account is a fiction. The initial 30(b)(6) deposition became what
Magistrate Judge V. Sue Shields labeled a “fiasco” when plaintiffs refused to
answer the vast majority of questions, asserting privilege objections that the
Magistrate Judge found to be “utterly without merit.” When given a second
chance at a subsequent 30(b)(6) deposition, and after being expressly warned
by the Magistrate Judge that continued obstruction would lead her to recom-

mend dismissal of the case, plaintiffs’ witnesses again refused to provide mean-



ingful answers. Thus, when finally put to the test after ten years of litigation
that imposed enormous expense and substantial inconvenience on defendants,
plaintiffs failed to provide the necessary factual support for their claims. There

was ample justification for bringing this abusive lawsuit to a close.

COUNTER-STATEMENT OF THE ISSUES

1. May a party seek appellate review of a magistrate judge’s ruling on
a discovery motion without first objecting before the district court under Rule
72(b)?

2. Does Rule 30(b)(6) permit a defendant to ask a plaintiff’s corporate
representative to provide facts underlying assertions made by the corporation
in its interrogatory answers?

3. Does a district court abuse its discretion by dismissing a case
when the plaintiff violates an order to present Rule 30(b)(6) deponents prepared
to address the topics in the defendants’ deposition notice, fails to produce or
account for important documents, and instructs witnesses to be unavailable
for deposition?

4. Were plaintiffs’ fraud and RICO claims correctly dismissed?

COUNTER-STATEMENT OF THE FACTS
The Underlying Allegations

Despite weighing in at nearly 300 paragraphs, plaintiffs’ Second
Amended Complaint tells a relatively simple story, which the district court

credited for the limited purpose of deciding defendants’ motion to dismiss. De-



fendants Alfred Stauder and David Felts owned an Indiana company, Woods
Wire Products Inc. (“Woods 1”) that manufactured and distributed electrical
products. Compl. 9 12, 14, 15, 33. In 1986, Mario Cruz-Prieto, Stauder and
others formed a Mexican company called Industrias Corelmex, S.A. de C.V.
(“Corelmex”), located in Celaya, Mexico, to be a supplier for Woods 1. Id. 9 35,
36. In July 1987, plaintiff Banco del Atlantico (“Atlantico”) extended a
$300,000 loan to Corelmex before it was operational. The loan was secured by
a mortgage on Corelmex’s industrial plant. Id. § 38. Subsequent loans in
greater amounts and a line of credit for $845,000 followed from 1987 through
1992, secured by the Corelmex plant and equipment, a mortgage on other real
estate, and what plaintiffs call “guarantees” from Woods I. Id. 9 38, 50, 55,
56. According to plaintiffs, these loans were induced by a series of false state-
ments relating to the value of the collateral securing Corelmex’s obligations (id.
9 54), Corelmex’s financial condition (id. ] 66, 67), and Woods I’s intention to
recognize its commitments under the “guarantees” in the event of default. Id.
9 57.1

Atlantico ceased operation in January 1998 (A-1455)—less than two
years after the commencement of this lawsuit—and Banco Internacional, S.A.
(“Bital”) took over as its receiver. Dkt. 513. Bital, which has controlled the

remnants of Atlantico since then, including the prosecution of this lawsuit,

1 This portion of the Statement is written with regard for the standard of
review of a 12(b)(6) dismissal, which requires this Court to take well-pled fac-
tual assertions as true. Defendants deny many aspects of this story, including
the characterization of the comfort letters as “guarantees” and the allegation
that any defendant made false or misleading statements to Atlantico.



later changed its name to HSBC Mexico (“HSBC”) and was joined as a plaintiff

in 2004. A-181-83.

Texas Proceedings and Transfer to Indiana

This lawsuit began in 1996 in the Southern District of Texas. A-6. De-
fendants quickly moved to dismiss on grounds of forum non conveniens, inter-
national comity, and failure to state a claim. Tex. Dkt. 35. In response to the
forum non conveniens motion, plaintiffs alleged that the alternative forum, the
Mexican court that was overseeing Corelmex’s bankruptcy, was corrupt and
that defendants had bribed the Mexican judge. Id. In March 1998, Magistrate
Judge Notzon recommended dismissing the case for forum non conveniens.
Tex. Dkt. 72.

Two years later, Chief Judge Kazen stated that the allegations of corrup-
tion are “of particular concern” and could be “decisive” in determining where
and whether the case could be adjudicated, adding:

Atlantico’s claim that the Mexican bankruptcy court is corrupt is

an extremely serious charge and one this Court will not credit

without concrete evidence. Such evidence must go considerably

beyond the bankruptcy court’s delay or its issuance of rulings un-
favorable to Atlantico’s interests.

A-136.

Judge Kazen ordered that “discovery should be initially limited to the is-
sue of alleged corruption of the pertinent Mexican bankruptcy court—past and
present—because of its potential jurisdictional impact on this case.” Tex. Dkt.
125. He authorized Atlantico to depose six individuals whom it had previously

identified as having potentially relevant knowledge. Id. These depositions were



to be completed by March 2, 2001 with a brief to the court “summarizing the
evidence of alleged corruption” due March 23, 2001. Id. The March 23 dead-
line came and went with Atlantico having taken no depositions and having
submitted no brief.

Further briefings and hearings ensued on defendants’ renewed motions
to dismiss. Texas Dkt. 206, 207, 208. Rather than ruling on them, Judge Ri-
cardo Hinojosa, to whom the case had been reassigned, transferred the case to

the Southern District of Indiana in March 2003. Texas Dkt. 229.

The First 30(b)(6) Deposition and the Option Order

In early 2006, after the case had been pending for almost ten years, the
first depositions were taken. Plaintiff Atlantico was excused from presenting a
30(b)(6) witness because it was in liquidation and claimed to have no available
witnesses. Dkt. 235. Plaintiffs designated Maricela Huerta Cova, the sole sig-
natory on both plaintiffs’ interrogatory answers, as the 30(b)(6) representative
for plaintiff HSBC. She was deposed on January 25-26, 2006. A-762-855.

The deposition produced virtually no information because plaintiffs’
counsel interposed dozens of privilege and work product objections, instructing
Huerta Cova not to answer even the most basic and innocuous questions.
Given space constraints here, a few examples of these questions will have to
illustrate the tenor of the deposition:

e “Have you seen other complaints [other than the Second Amended
Complaint] in this litigation?” (A-777);

o “[I]s February 9, 2004, before or after HSBC Mexico’s purchase of
Banco del Atlantico’s assets?” (A-778);



“What is the fraudulent communication [identified in a particular
interrogatory response|?” (A-782);

Questions asking Huerta Cova to explain interrogatory responses
that she had verified (A-781);

“Is [this] the deposition notice to which you are testifying today?”
(A-792);

Questions asking “are you prepared to testify as to” each of the
subject matter designations in the deposition notice (A-792-97).2

Perhaps the most emblematic objection was counsel’s repeated instruction not

to answer the question: “Are you a witness as a representative of HSBC Mexico

today?” A-792-93.

Defendants moved to compel further testimony, arguing that Huerta

Cova’s refusal or inability to answer the vast majority of questions, combined

with the drumbeat of frivolous privilege objections, had rendered the deposition

useless.

In an April 28 Entry (the “Option Order”), Magistrate Judge Shields

called the deposition a “fiasco” and ruled:

the vast majority of plaintiffs’ objections were utterly without merit
and evince either a complete lack of understanding of the Federal
Rules of Civil Procedure or, far more likely, an intentional effort to
obfuscate and to impede the defendants’ legitimate efforts at ob-
taining discovery in this case.

A-967. Magistrate Judge Shields reiterated that, as she “hald] held more than

once already, at this point in the litigation the defendants are entitled to know

2 We commend to the Court’s attention the entire transcript (A-762-854),
or nearly any page thereof, which illustrates the extraordinary and willful ob-

struction.



what evidence the plaintiffs have regarding their claims and how the plaintiffs
intend to prove their case at trial.” Id.

Magistrate Judge Shields did not immediately sanction plaintiffs for their
apparently intentional effort to impede legitimate discovery, instead offering
them two options:

One option would be to reopen the deposition, deem the plaintiffs
to have waived any legitimate privilege objections they may have
had by interposing so many frivolous privilege objections, and or-
der the plaintiffs to prepare their witness(es) thoroughly and com-
pletely to respond to all of the defendants’ unanswered questions
and to give further testimony regarding the subjects set forth in the
defendants’ deposition notice, with the promise to recommend
that the court dismiss the plaintiffs’ case if they fail to com-

ply.

The other option would be to forgo the Rule 30(b)(6) process be-
cause the plaintiffs believe that there is no relevant information
that is “known or reasonably available to them.” Of course, the
plaintiffs would then * * * have to prove their case at trial (and de-
fend any summary judgment motion) through the testimony of
witnesses who are not employees or agents or otherwise under the
control of either of the plaintiffs.

BA-32-33 (line break inserted and emphasis added).

Plaintiffs moved for reconsideration. A-969-75. The Magistrate Judge
denied the motion, pointing out that “there is simply no justification for allow-
ing the plaintiffs to wait until sixty days prior to trial to identify its own wit-

)

nesses,” as plaintiffs had proposed, “in a case that already has been pending

for just short of a decade.” A-978.

The Second 30(b)(6) Depositions and the Sanction Order

Plaintiffs did not object to the Option Order under Rule 72. Instead, they

chose the first option, reopening the Rule 30(b)(6) deposition. A-981. Before



the deposition, plaintiffs offered a substitute corporate representative, Geoffrey
Fichte. A-996. Fichte was deposed on October 4. A-1028-95. The Magistrate
Judge also ordered that Huerta Cova, who was already scheduled to be de-
posed in her individual capacity later that week, again be deposed “as if [that
deposition], too, is the continuation of the Rule 30(b)(6) deposition.” A-997. On
October 5 and 6, Huerta Cova was redeposed. A-1096-1156.

The second set of Rule 30(b)(6) depositions was, in the words of Chief
District Judge Larry J. McKinney, another “fiasco.” BA-37-38. No longer able
to interpose frivolous privilege objections, the plaintiffs substituted a series of
unresponsive talking points, apparently prepared in advance, which they pro-
vided as their answer to almost every question. First, when asked to explain
what was false about documents or statements cited in Plaintiffs’ interrogatory
answers, Huerta Cova and Fichte confined their response to the boilerplate and
conclusory recital that the document or statement was “part of an overall
scheme to defraud.” For example:

Q: *** [I]s there any statement in [Defendant’s Exhibit 1],

again, by Pentland USA, that HSBC contends supports its allega-
tions of fraud in this case?

3 Defendants attached to their Motion for Sanctions color-coded copies of
the deposition transcripts, highlighting the use of these evasive tactics. Black-
and-white copies appear at A-1028-95 (Fichte) and A-1096-1156 (Huerta
Cova). Forty-nine deflections of questions by reference to a “scheme to de-
fraud” were highlighted. A non-exhaustive list for Fichte includes: A-1033
(24:16-18); A-1036 (35:16-20; 36:2-3); A-1037 (40:20-23); A-1038 (43:24-
44:1); A-1039 (46:5-10, 19-21; 46:25-47:4; 47:19-23). For Huerta Cova: A-
1106-07 (44:22-45:2); A-1107 (46:22-23; 47:11-12); A-1108 (49:9-10; 51:15-
21; 52:5-7, 20-24); A-1109 (53:19-22); A-1113 (70:17-24); A-1114 (73:19-21).



A: Like I said, this document is part of an overall scheme in
which Pentland USA participated in. And I'm not qualified to go
through in example and exactly explain every single aspect of this
very complicated scheme.

A-1039.

Second, both representatives refused to answer questions by referring
generally to the pleadings or interrogatory answers.* For example:

Q: Mr. Fichte, tell me what is false in Defendant’s Exhibit No. 4.

A: Well, I'm not qualified to, you know, analyze and answer this
based on the facts of the case, but it is -- HSBC has provided facts
on this case, and counsel has included those and explained them
in the -- in the answers to interrogatories in the second amended
complaint.

A-1055.

Q: And, Mr. Fichte, I'd ask you, if you would, to take a look at
Defendant’s Exhibit 446 and tell me the factual basis for HSBC’s
contention that Defendant’s Exhibit 446 constitutes a fraudulent
communication by any of the defendants.

A: That this document -- this was part of the overall scheme,
and it’s [sic] exact relevancy is in the answers to interrogatory re-
sponses, which I can’t answer to you exactly at this time.

Q: Where in Defendant’s Exhibit 446 does Pentland USA make
a fraudulent statement?

A: It’s the same answer as I just gave.
A-1041.
Third, HSBC’s representatives refused to answer on the ground that

“HSBC has no firsthand knowledge” or “personal knowledge” of facts supporting

4 Defendants highlighted seventy-nine such instances. For example, for
Fichte: A-1032 (19:23-24); A-1033 (21:2-4, 14-15; 23:20-23; 24:6-7, 12-16,
20-21); A-1034 (25: 6-7). For Huerta Cova: A-1113 (72:18-20); A-1114 (73:19-
21); A-1125 (119:17-20).

10



allegations HSBC made in the complaint or interrogatory responses.> For ex-
ample:

Q: Mr. Fichte, does HSBC contend that Defendant’s Exhibit [4],
in fact, is a false representation by any one of the defendants?

A: HSBC contends that, even though it has no firsthand knowl-

edge, it contends that and has clearly stated in our complaint, that

this was -- this document served as part of the overall scheme to

defraud Atlantico.
A-1055.

Often, several of these tactics were combined in a single answer:

Q: * * * What has HSBC reviewed, if anything, okay, that gives it

the belief that Defendant’s Exhibit No. 1 constitutes a fraudulent

statement by Woods?

A: This is just one statement and a -- and is part of an entire

scheme to defraud Banco del Atlantico, and that’s HSBC’s basis,

even though we have no direct knowledge, no firsthand knowledge

of this. The knowledge we have is included in the complaint.

A-1038.

As some of these examples illustrate, the witnesses often conflated their
talking points and gave contradictory answers. For instance, when asked “to
point to me, as a matter of fact, what is untrue in Defendant’s Exhibit 12,”
Fichte answered both that “I think I've already answered this” and that “I'm not
able at this point in time to answer that question.” A-1041 (emphasis added).

He also repeatedly asserted that “HSBC has no firsthand knowledge of that.

But the answers are clearly stated in the interrogatories” sworn to by HSBC. Id.

5 Defendants highlighted ninety-six such instances. For example, for
Fichte A-1032 (20:17-18, 23); A-1033 (21:4-5, 15-18; 23:18-25); A-1036
(35:11-16); A-1038 (44:2-3). For Huerta Cova, A-1111 (64:15-16); A-1112
(66:9); A-1114 (73:3-4); A-1115 (79:10-11).

11



(emphasis added); see also A-1038 (alleged fraudulent statement “is part of an
entire scheme to defraud Banco del Atlantico, and that’s HSBC’s basis, even
though we have no direct knowledge, no firsthand knowledge of this. The
knowledge we have is included in the complaint.”) (emphasis added).

On October 27, 2006, defendants moved for sanctions, asking the court
to fulfill the “promise” in the Option Order to dismiss the case if plaintiffs failed
to comply. A-1003. On April 9, 2007, Chief Judge McKinney granted defen-
dants’ motion. A-2299. He began by recounting Huerta Cova’s first deposition,
which was “hampered by numerous objections imposed by Plaintiffs’ counsel,”
and in which “Huerta Cova had difficulty providing any information on basic
facts pertinent to the allegations that Plaintiffs have made against Defendants.”
A-2295. He observed:

The second, and more glaring problem, is the substance of
the deposition testimony provided by Fichte and Huerta Cova. Like
the first attempted Rule 30(b)(6) deposition, the second attempt
was a “fiasco.” Fichte and Huerta Cova were unable to answer
some of the most basic questions underlying allegations that Plain-
tiffs have made against Defendants. On numerous occasions, they
would respond that HSBC had no “firsthand” knowledge or that
the witness had no “personal” knowledge, or they would refer to
the Second Amended Complaint, interrogatory answers, or a gen-
eral “scheme to defraud.” In particular, the witnesses were unable,
or unwilling, to indicate what was “fraudulent” about documents
or statements that Plaintiffs had cited in their interrogatory an-
Swers.

* Kk *

A review of the transcript of Fichte’s and Huerta Cova’s tes-
timony leaves the Court with the impression that, in spite of a
clear warning from Judge Shields, the witnesses were either un-
prepared for the depositions or were attempting to hinder and ob-
fuscate Defendants’ efforts at obtaining discovery in this case. The
rationale for the latter possibility is that Plaintiffs simply do not

12



have any information to support their claims, in which case there
is little point in subjecting Defendants to further expense and un-
productive efforts in attempting to resolve this matter.

Whatever the reason, Plaintiffs completely failed to comply
with the [Option Order| or the spirit of the discovery rules.

A-2296-97 (the “Sanction Order”). As a sanction, in response to “all of the dis-
covery problems that have occurred during this cause,” Chief Judge McKinney

dismissed all claims with prejudice. A-2298.

Additional Discovery Abuse by Plaintiffs

Before entry of the Sanction Order, the parties had fully briefed a second
separate motion to dismiss the case with prejudice based on additional discov-
ery abuse by plaintiffs. A-92-93, 112, 119. That motion, which was dismissed
as moot after entry of the Sanction Order (Dkt. 611), was based on facts in-
cluding the following:

1. On November 2, 2004, defendants informed HSBC’s counsel that they
wished to depose Angel Aburto, who, unbeknownst to defendants, was still an
HSBC employee at the time. Dkt. 542, Ex. 22. HSBC flew Aburto to New York
to meet with plaintiffs’ counsel, Robert Ehrenbard, on November 24. Aburto
Tr. 11, 13, 17-18 (Dkt. 472). Aburto told Ehrenbard of, and later testified to,
numerous facts seriously damaging to plaintiffs’ case. A-1309-12, 1323;
Aburto Tr. 53-56, 215-16. Ehrenbard never responded to the request for
Aburto’s deposition; instead, according to Aburto, Ehrenbard told him that

“they would rather have me wait [to be deposed| until they let me know.”

13



Aburto Tr. 19-22. Plaintiffs’ failure to respond meant that Aburto was not de-
posed until late 2006, after fact discovery had closed.

2. Plaintiffs filed a declaration from Huerta Cova swearing that, despite a
“diligent search,” she was unable to secure the cooperation of any former
Atlantico employees due to a defamation action pending in Mexico.® Dkt. 210,
Ex. 1. At deposition, Huerta Cova conceded that she had spoken with only one
employee, Aburto (A-838-39), and that he was not reluctant to testify. A-1102,
1106.

3. HSBC designated Sergio Gomez, who acted as president of Atlantico
during its liquidation, as its 30(b)(6) representative on subject matter designa-
tion 2, which included information regarding bank employees “responsible for
** * the Corelmex Bankruptcy Proceeding.” Dkt. 531, Ex. 2. Gomez testified
that he did not even know Corelmex had filed for bankruptcy. Dkt. 531, Ex. 9,

at 205.

SUMMARY OF THE ARGUMENT

[. Plaintiffs’ disregard for the rules of discovery was blatant, repeated,
and undeniable. The Magistrate Judge noted that, after ten years of litigation,

plaintiffs had failed to provide any information regarding the factual basis for

6 Certain defendants sued Atlantico employees in Mexico for defamation
related to the false fraud and bribery claims. Mexico does not recognize a litiga-
tion privilege against defamation claims (though truth is a complete defense).
The district court denied plaintiffs’ request to quash the 30(b)(6) depositions
based on the defamation suit, noting that “[i]f [Huerta Cova’s] answers will sub-
ject her to civil or criminal liability for defamation in Mexico, that is a situation
of her own making, and it is not this court’s place to shield her from legitimate
legal liability.” A-722.

14



their claims “and how [they] intend to prove the case at trial.” A-967. At the
Rule 30(b)(6) deposition designed to cure that failure, plaintiffs’ obstructive
conduct produced a “fiasco,” as plaintiffs interposed innumerable objections
that “were utterly without merit” and (the Magistrate Judge found) most likely
evinced “an intentional effort to obfuscate and to impede the defendants’ le-
gitimate efforts at obtaining discovery in this case.” Id. Given a second chance
at the 30(b)(6) deposition and a warning that another obstructive performance
would result in dismissal, plaintiffs offered up what the district court labeled a
second “fiasco,” with plaintiffs’ witnesses “unable to answer some of the most
basic questions underlying allegations that Plaintiffs have made against Defen-
dants.” BA-38. The District Judge concluded, “Plaintiffs completely failed to
comply with the Court’s [order| or the spirit of the discovery rules.” Id. There
can be no doubt that the district court appropriately exercised its discretion by
dismissing the case as a sanction for this unapologetic disregard of court or-
ders and discovery obligations.

The makeweight arguments now offered by plaintiffs in their challenge to
the dismissal are wholly without merit. The 30(b)(6) questions did not inap-
propriately delve into “legal contentions,” as plaintiffs claim. Rather, the depo-
sition questions sought basic factual information of the sort that a 30(b)(6) cor-
porate representative is expected to provide and that these representatives were
told to have at hand. Plaintiffs’ further assertion that they provided the re-
quested information by other means is belied by the record and could not, in

any event, excuse blatant disregard of a court order. In these circumstances,
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dismissal of the case was not only an appropriate exercise of discretion, but the
only appropriate sanction for plaintiffs’ repeated misconduct.

II. The 12(b)(6) dismissal of the fraud claims (in part) and the RICO
claims was also proper. The two aspects of the fraud claims that were dis-
missed (1) rested on a theory of “promissory fraud” that is not recognized in
Indiana and (2) failed to allege any false statement by certain defendants. The
RICO claims were also deficient in many respects: plaintiffs failed to allege an
association-in-fact or a pattern of racketeering activity, lacked standing, and
failed to plead the claims with particularity. In any event, the Court need not
reach these issues because the Sanction Order operates as an independent ba-

sis for dismissal.

ARGUMENT
Standard of Review

The decision to impose the sanction of dismissal is “a classic judgmental
ruling.” Thomas v. GMAC, 288 F.3d 305, 308 (7th Cir. 2002). As such, “[i]t is
axiomatic that [this Court] review[s| only for an abuse of discretion the district
court’s decision to sanction a plaintiff by dismissal of his case.” Ladien v. As-
trachan, 128 F.3d 1051, 1056 (7th Cir. 1997). “Under this standard, [this
Court] uphold[s] any exercise of the district court’s discretion that could be
considered reasonable, even if [it] might have resolved the question differently.”

Maynard v. Nygren, 332 F.3d 462, 467 (7th Cir. 2003); see also Nat’l Hockey

16



League v. Metro. Hockey Club, Inc., 427 U.S. 639, 642 (1976) (per curiam)
(same).

Findings of fact are reviewed for clear error. G. Heileman Brewing Co. v.
Joseph Oat Corp., 871 F.2d 648, 655 (7th Cir. 1989). Plaintiffs contend that
“findings which are tainted by the application of an inapposite standard are
subject to fuller review” (PB 29), but they identify neither a relevant finding of
fact nor an “inapposite standard” applied in this case.

I. THE OPTION ORDER WAS VALID

As a preliminary matter, much of plaintiffs’ dissatisfaction with the Sanc-
tion Order stems from their belief that the Option Order “improperly deprived
Plaintiffs of their rights and placed them in an untenable position.” PB 45.
Plaintiffs waived any such objection, however, by failing to seek relief from the
district court under Rule 72(b).” Plaintiffs’ failure “forfeits appellate review of
the district judge’s decision to accept the recommendation.” Hunger v. Lein-
inger, 15 F.3d 664, 668 (7th Cir. 1994); see also Video Views, Inc. v. Studio 21,
Ltd., 797 F.2d 538, 539 (7th Cir. 1986) (“We now decide to adopt the rule that
failure to file objections with the district judge waives the right to appeal all is-
sues, both factual and legal.”). Therefore, the only question properly before
this Court is whether the district court abused its discretion by dismissing the

case after finding that plaintiffs violated the Option Order.

7 Plaintiffs’ Notice pursuant to the Option Order purported to be “without
prejudice to or waiving [plaintiffs’] opposition to the Motion to Compel Further
Deposition.” A-981. The waiver resulted not from the Notice, however, but
from expiration of the 10-day deadline to object under Rule 72(b).
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In any event, the Option Order did not prejudice plaintiffs, nor was it
necessary to the ultimate dismissal of the case. That Order simply gave plain-
tiffs a second chance to comply with Rule 30(b)(6). The Rule requires an or-
ganization’s representative to “testify as to matters known or reasonably avail-
able to the organization.” If the organization refuses to produce a witness, it
cannot present such information at trial. See, e.g., United States v. Taylor, 166
F.R.D. 356, 361 (M.D.N.C. 1996) (“if [a corporation| wishes to assert a position
based on testimony from third parties, or their documents, the designee still
must present an opinion [in a 30(b)(6) deposition] as to why the corporation be-
lieves the facts should be so construed”).

To be sure, the Option Order provided that, if plaintiffs opted to continue
the 30(b)(6) deposition, any privilege objections would be deemed waived. But
that could hardly have prejudiced plaintiffs, as their privilege objections were
utterly insubstantial; before this Court, plaintiffs do not identify any question
asked at the second 30(b)(6) deposition that sought privileged material, nor did
the Sanction Order rely on the assertion of privilege. See supra p. 12-13. In-
deed, one of plaintiffs’ talking points at the second 30(b)(6) deposition was that
the answers to defendants’ questions, far from being privileged, had already
been answered in the pleadings or interrogatory responses. See supra p. 10.
Thus, plaintiffs’ complaints about the Option Order are a red herring—even
without that Order, the case would have been dismissed for failure to comply

with Rule 30(b)(6).
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II. PLAINTIFFS VIOLATED RULE 30(b)(6) AND THE OPTION OR-
DER BY OFFERING EVASIVE AND UNPREPARED WITNESSES

In challenging dismissal of this action, plaintiffs now offer a confusing
and internally inconsistent jumble of arguments, all intended to show that they
complied with the Magistrate Judge’s orders and their discovery obligations.
They insist that they prepared their 30(b)(6) witnesses and that those witnesses
answered defendants’ questions (PB 37, 47); that the Magistrate Judge ordered
the witnesses only to prepare and not to answer questions (PB 46); that their
failure to answer some questions is immaterial because they answered others
(PB 38-39); and that many of the questions were inappropriate (PB 32-37).
Some of these arguments are preposterous, and all are without merit.® The re-
cord clearly belies plaintiffs’ protestations—as the district court found, plain-
tiffs simply refused at successive depositions to give meaningful responses to
the most basic questions.

At bottom, plaintiffs’ challenge to the dismissal reduces to the following
assertions: (1) their 30(b)(6) witnesses were not obligated to answer questions
that sought legal contentions rather than facts; (2) if the questions did seek
facts, they were not facts of the sort that a 30(b)(6) witness need provide; and
(3) the witnesses’ failure to answer should be excused because plaintiffs pro-
vided the requested information through other witnesses or in interrogatory

answers. Each of these contentions, however, is factually and legally insup-

8 Indeed, plaintiffs did not object at the second set of depositions that any
question was improper on the grounds they now assert and thereby waived
those objections. See FED. R. Civ. P. 32(d)(3)(B).
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portable. Plaintiffs have no excuse for disobeying the Magistrate Judge’s orders
and their basic discovery obligations. In fact, the weakness of plaintiffs’ posi-
tion is evident from the way in which they present their case: in a dispute that
turns on the propriety of questions and the adequacy of answers, plaintiffs’
brief does not reproduce or describe a single question or answer.°

A. Defendants Sought Basic Facts, Not Legal Conclusions

K

To begin with, plaintiffs err in contending (PB 32-33) that defendants
deposition questions asked for “legal contentions” or “legal theories.” Because
plaintiffs fail to identify even a single objectionable question, it is not even clear
what they mean. In any event, the reality is that defendants sought facts of the
most fundamental kind. Indeed, plaintiffs’ representatives did not hesitate to
share legal contentions, repeating countless times at deposition the same
vague claims made in plaintiffs’ pleadings and interrogatory answers. What the
witnesses refused to do was the one thing plaintiffs cannot deny was required—
to provide facts relevant to plaintiffs’ claims.

1. HSBC’s witnesses refused to identify allegedly false

factual statements in documents that HSBC had
labeled as fraudulent communications

Plaintiffs’ assertion that defendants sought legal contentions is belied by
even the most cursory review of the deposition transcripts. In their interroga-

tory answers, plaintiffs identified dozens of documents that purportedly related

2 Plaintiffs’ case on appeal turns on the assertion that their witnesses had
no duty to answer defendants’ questions. It is difficult to rebut this claim when
plaintiffs do not identify the purportedly improper questions. If plaintiffs pro-
vide examples in their reply brief, defendants respectfully request that the
Court either strike the reply or grant defendants leave to file a surreply.
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to defendants’ “fraudulent scheme.” At the depositions, HSBC was asked, and
utterly failed, to identify “what is false” (A-1055) or “what is untrue” (A-1041) in
these documents.

In a typical exchange, defense counsel asked Fichte to:

Q: Tell me what is untrue in Defendant’s Exhibit 12. Point me
to something that is untrue in Defendant’s Exhibit 12.

A: Like I mentioned earlier, the relevancy of this exhibit relating
to our case is clearly explained in the answers to interrogatory re-
sponses.

Q: ** * I'm asking you to point to me, as a matter of fact, what
is untrue in Defendant’s Exhibit 12.

A: I think I've already answered this, but I'm not able at this
point in time to answer that question.

A-1041.
Huerta Cova was no more forthcoming:

Q: Have you ever looked through this document and pointed
out what the false representation is in it?

A: Yes.
Q: Then turn to that page and show me.
A: Well, let me tell you, this is just one more element of the

scheme * * * . This is one more element of the fraud scheme plan.
A-1108.

In fact, Fichte went so far as to assert that he was not at the deposition
to answer questions about fraud:

Q: Give me one fraudulent statement made by any one of the
Pentland defendants upon which HSBC is suing. One.

A: I've already made clear that I'm here as a corporate represen-
tative of HSBC, and this is not the basis of me coming here today.
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A-1033-34.

In one of plaintiffs’ only citations to the deposition transcripts, they com-
plain that “it was difficult for [Fichte] as a lay person to respond to Defendants’
questions.” PB 38 (citing A-1044). The question that Fichte claimed required
legal expertise was: “point me to any statement within Defendant’s Exhibit 447
that is untrue.” A-1044.10

2. HSBC’s witnesses failed to provide a factual basis

for assertions that certain documents constituted
communications by defendants

Not only did HSBC fail to identify false statements in documents identi-
fied as supporting its fraud claim, it also refused even to identify who made
those statements. Many of the documents HSBC listed in its interrogatory an-
swers as evidence of fraud were internal memoranda created by Atlantico, the
alleged victim of the fraud; the factual basis for the contention that these
documents were communications by the defendants was far from clear.!! Re-
questing the identity of the person who made those communications plainly did
not call for a legal conclusion:

Q: Where in Defendant’s Exhibit 446 does Pentland USA make
a fraudulent statement?

A: I'm not qualified to answer that question for you.

10 Plaintiffs’ other cites to the depositions purport to show the witnesses’
responsiveness on other topics. PB 38-40. We urge the Court to review these
few pages, keeping in mind that they were hand-picked by plaintiffs as the best
examples of their representatives’ performance over three days of depositions
(and that, of course, they do not excuse refusal to testify as to other legitimate
topics).

11 See, e.g., Deposition Exhibit 35 (Dkt. 511, Attachment #3).
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Q: Where in Defendant’s Exhibit 446 does Woods II make a
fraudulent statement? Do you have an answer to my question?

A: No, I do not.
A-1041. Asked to provide “the facts that support HSBC’s contention that De-
fendant’s Exhibit No. 1 is a fraudulent communication by Woods,” Fichte’s only
answer was “Well, those facts are clearly laid out in all the -- in this lawsuit.”
A-1036 (emphasis added). When defense counsel repeated the question, Fichte
demurred: “I'm not qualified to explain every single aspect of this case to you.
But what I can tell you, * * * is that in this document, like many other docu-
ments, Woods -- reflect the overall scheme by [the defendants] to defraud
Banco del Atlantico.” Id.

Huerta-Cova’s ignorance went even further:

Q: Do you know of any statements that [defendant] Deanna
Stauder made to anyone at Banco del Atlantico?

A: I don’t recall at this moment. I don’t recall at this moment if
she’s made any statement to anyone at the bank.

A-1085 (emphasis added).

3. Rule 30(b)(6) does not bar questions relating to “le-
gal contentions”

Even if the factual basis for fraud allegations is considered a “legal con-
tention”—a proposition for which plaintiffs offer no support—that would not
excuse the failure of plaintiffs’ representatives to answer those questions.
While a handful of courts have required that particular topics be covered in in-
terrogatories rather than depositions, those few cases do not establish a gen-

eral rule that would limit the district court’s discretion to order use of a 30(b)(6)
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deposition to flesh out the facts behind plaintiffs’ contentions in this case. See,
e.g., Arkwright Mut. Ins. Co. v. Nat’l Union Fire Ins. Co., No. 90 Civ. 7811, 1993
WL 34678, at *3 (S.D.N.Y. Feb. 4, 1993) (mem.) (“To the extent that Arkwright
is seeking factual information relating to each of the claims in the litigation, the
use of a 30(b)(6) deposition is wholly appropriate. Arkwright need not serve
contention interrogatories to discover the facts underlying National Union’s le-
gal contentions.”); B & H Mfg. Inc. v. Foster-Forbes Glass Co., 23 U.S.P.Q.2d
1396, 1399 (N.D. Ind. Mar. 25, 1992) (allowing 30(b)(6) deposition as to legal
contentions); Protective Nat’l Ins. Co. of Omaha v. Commonwealth Ins. Co., 137
F.R.D. 267, 281 (D. Neb. 1989) (party has “right to seek from his opponent the
facts upon which he relied in making his pleading allegations”; court refuses to
order contention interrogatories in place of 30(b)(6) deposition) (internal quota-
tion omitted). Here, plaintiffs refused to answer questions about the facts un-
derlying their claims after the district court had made it clear, twice, that those
questions were appropriate for the 30(b)(6) deposition. See BA-32; A-724.

The text of Rule 30(b)(6) does not exclude legal contentions from the uni-
verse of discoverable material, or, indeed, limit the scope of organizational
depositions in any way. And nothing in the Federal Rules differentiates the
sort of information that may be sought by interrogatory, on the one hand, and
by deposition, on the other, as plaintiffs appear to contend. See 8A WRIGHT
MILLER & MARCUS, FEDERAL PRACTICE & PROCEDURE § 2163 (“the function of all of

the discovery rules is the same”).
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In nevertheless arguing that deposition questions regarding “legal con-
tentions” are disallowed, plaintiffs rely heavily on patent cases involving the is-
sue of claim construction.1? Far from granting a general immunity from ques-
tions about the facts underlying litigation claims, however, these cases all rec-
ognize special limits based specifically on the inability of lay witnesses to inter-
pret patent claims. These holdings have no bearing on the issue here. See,
e.g., McCormick-Morgan, Inc. v. Teledyne Indus., 134 F.R.D. 275, 287 (N.D. Cal.
1991) (noting that “to set forth the bases for contentions in this case, it is not
enough to describe real world facts and events, even in considerable detail”; “in
cases like these [i.e., patent cases], a substantial part of ‘the bases for conten-
tions’ really consists of quasi-legal argument”); see also 8A WRIGHT MILLER &
MARCUS, FEDERAL PRACTICE & PROCEDURE § 2167 (noting courts’ reluctance to
allow contention discovery in patent cases). But see AMP Inc. v. Molex Inc., No.
84 C 2815, 1985 WL 2284, at *1 (N.D. Ill. Aug. 9, 1985) (mem.) (“plaintiff’s in-
terpretation of the patent is the basis of this lawsuit, and questions thereon are
allowed” in 30(b)(6) deposition); CellNet Data Sys., Inc. v. Itron, Inc., 178 F.R.D.
529, 533 (N.D. Cal. 1998) (same).

The few non-patent cases that plaintiffs cite likewise bear no resem-

blance to this case. Some involved not legal contentions but work product.

12 Alloc, Inc. v. Unilin Décor N.V., Nos. 02-C-1266, 03-C-342, 04-C-121,
2006 WL 2527656 (E.D. Wis. Aug. 29, 2006) (cited at PB 32-33); SmithKline
Beecham Corp. v. Apotex Corp., No. 99-CV-4304, 2004 WL 739959 (E.D. Pa.
Mar. 23, 2004) (cited at PB 33); McCormick-Morgan, Inc. v. Teledyne Indus., Inc.,
134 F.R.D. 275, 286 (N.D. Cal. 1991), rev’d, 765 F. Supp. 611 (N.D. Cal. 1991)
(cited at PB 34, 47); Goss Int’l Ams., Inc. v. MAN Roland, Inc., Civil No. 03-cv-
513-SM, 2006 WL 1134930 (D.N.H. Apr. 28, 2006) (cited at PB 36).
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See United States v. Dist. Council, No. 90 Civ. 5722, 1992 WL 208284, at *15
(S.D.N.Y. Aug. 14, 1992) (mem.) (cited at PB 34-35); see also JPMorgan Chase
Bank v. Liberty Mut. Ins. Co., 209 F.R.D. 361, 363 (S.D.N.Y. 2002) (cited at PB
33). In other cases, a witness was asked to draw sophisticated legal conclu-
sions. See Lance, Inc. v. Ginsburg, 32 F.R.D. 51, 53 (E.D. Pa. 1962) (asking for
facts upon which witness asserts the invalidity of an affidavit is “like asking a
railroad brakeman the facts on which he alleged that a defendant railroad vio-
lated the Safety Appliance Acts”). Plaintiffs have not identified any question
asked of either 30(b)(6) witness that falls into these categories.

B. Defendants Did Not Subject the Witnesses to a “Memory
Contest”

1. Plaintiffs argue, again without citing a single example, that defen-
dants unfairly subjected the 30(b)(6) witnesses to a “memory contest.” PB 33-
34. In fact, much of the depositions consisted of futile attempts to get HSBC to
identify the false statements in documents that it had previously labeled
fraudulent communications. These questions were neither inappropriate nor
surprising.

The Notice of Deposition gave clear warning that defendants would ask
questions about alleged fraudulent communications. For example, Topic 5 was
“Bital/HSBC’s knowledge of any allegedly fraudulent communication by or on
behalf of any Named Defendant to Atlantico.” Nonetheless, neither 30(b)(6)
representative could identify even one such communication:

Q: Give me one fraudulent statement made by any one of the
Pentland defendants upon which HSBC is suing. One.
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A: I've already made it clear I'm here as a corporate representa-
tive of HSBC, and this is not the basis of me coming here today.

A-1033-34; see also A-1033 (“cannot answer” “what fraudulent communica-
tions * * * were made by Woods”). As mentioned above, Huerta Cova did not
even know whether one defendant had made any statement to Atlantico. See
supra p. 23. Asking the representative of a plaintiff claiming fraud whether a
defendant has ever made a statement to the plaintiff is hardly an unfair “mem-
ory contest.”

In addition, many of defendants’ questions related to specific documents
that plaintiffs—in interrogatories signed by Huerta Cova—had already offered
in support of their claims, and which the representatives claimed to have re-
viewed before their depositions. PB 37-38 (“Cova stated that she had reviewed
virtually all of the exhibits she was shown by Defendants’ counsel at her depo-
sition.”); see also A-1107-08. For example, as noted above, HSBC refused to
answer questions seeking to identify the factual basis for its contention that
each of these documents constituted representations by a defendant. See su-
prap. 22-23.

Even when the deponents were asked about documents presented to
them at the deposition, they continued to evade the questions:

Q: [T]ell me the factual basis for HSBC’s contention that Defen-

dant’s Exhibit No. 4 is a fraudulent statement, or a false statement

by any one of the defendants.

A: ** * [A]s I've mentioned before, this report [created by Atlan-

tico employees] is part of -- this report was 1993 -- the scheme to
mislead and defraud Atlantico.

A-1055.
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Finally, Huerta Cova and HSBC’s counsel were warned explicitly at the
end of the first day of her second deposition that defendants would ask for
documents supporting the theory that the Pentland defendants bribed a Mexi-
can judge!s:

MS. BURGERT: I want the witness to be on notice and counsel to

be on notice, that tomorrow when she returns, I want specific ref-

erence to every document that supports her allegation here today

that she has evidence that my clients, the Pentland defendants,

bribed a judicial official. I do not want theories. I do not want ex-

cuses. I do not want summaries. [ want specific documents.

THE WITNESS: Okay. Yes.

MS. BURGERT: Bates numbers, whatever. Show up with some-
thing.

A-1130. Yet, at the start of the next day’s deposition, defense counsel, after be-
ing forced to repeat the question eight times, finally elicited the following re-
sponse:

Q: Last night did you look at any documents?

A: No.

Q: Last night, did you look for any documents?

A: No.
A-1132. This exchange makes painfully clear that the problem was not ques-
tions seeking obscure data but willful evasion or a lack of preparation.

2. Plaintiffs also argue (PB 34) that their witnesses’ failure to provide

nearly any facts in support of their claims is excusable because the information

13 Shortly before this exchange, Huerta Cova had stated repeatedly that “I
am convinced” of the bribery allegations, based on “documents,” “documenta-
tion,” “other documents, “thousands of documents,” and “supporting docu-
ments,” none of which she could identify. A-1125.
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sought was beyond HSBC’s corporate knowledge. This contention is equally
unavailing.

First, plaintiffs had witnesses available to them at all times, such as An-
gel Aburto (see supra p. 13-14), who had direct, first-hand knowledge of the
transactions with Corelmex.!4 Second, HSBC’s interrogatory responses and
30(b)(6) testimony showed that HSBC did have relevant knowledge, though it
refused to disclose what facts underlie that knowledge. For example, Fichte
testified that a particular document was “one document in the overall scheme
of fraud against Atlantico. * * * [I|t clearly was part of that scheme that was
relied on by Atlantico.” A-1039 (emphasis added). Defense counsel followed up,
asking “Tell me the facts that support the statement you just made.” Fichte re-
sponded: “Well, I can’t do that.” Id. With regard to allegations that defendants
bribed Mexican judges:

Q: So let me be clear, there are no facts that HSBC has to sup-

port its allegations as set forth in the second amended complaint

beyond the words that HSBC put on the paper and filed with the

federal court; is that correct?

A: No, it is not.

Q: Then give me the other facts that HSBC has to support those
allegations of bribery.

A: I can’t tell you those facts here today * * * .

A-1057 (objection omitted and emphasis added); see also A-1056.

14 Aburto had worked at Atlantico since 1974 (Aburto Tr. 16:22 (Dkt. 472)),
became an employee of Bital in 1989 (id. 16:23-17:2), and worked for HSBC
(after it purchased Bital) until 2005. Id. 9:16-18.
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Similarly, Huerta Cova, who signed the interrogatory responses on behalf
of HSBC, testified that “based on what I have read, I am convinced and I have
no doubt whatsoever that this was one of the documents that was part of the
fraudulent scheme that was planned against Banco del Atlantico.” A-1154 (em-
phasis added). Yet when asked to identify the false statement in that docu-
ment, she was unable to, beyond stating that “the whole document” was “just
one of the components of the fraudulent scheme.” Id. Thus, if HSBC’s own re-
sponses and testimony are to be believed, it does have knowledge about the
claims, which it has flatly refused to provide.

Moreover, to the extent that plaintiffs’ allegations rely on facts provided
by third parties, plaintiffs’ representatives were obligated to testify about those
facts at the 30(b)(6) deposition. As one court has explained,

if [a corporation] wishes to assert a position based on testimony

from third parties, or their documents, the designee still must pre-

sent an opinion as to why the corporation believes the facts should

be so construed. The attorney for the corporation is not at

liberty to manufacture the corporation’s contentions. Rather,

the corporation may designate a person to speak on its behalf and

it is this position which the attorney must advocate.

Taylor, 166 F.R.D. at 361-62 (emphasis added); see also id. at 362 (“The Court
agrees with plaintiff that UCC must prepare deponents by having them review
prior fact witness deposition testimony as well as document and deposition ex-
hibits. In this manner, UCC can state its corporate position at the Rule
30(b)(6) deposition with regard to the prior deposition testimony.”) (emphasis

added); Catalina Rental Apartments, Inc. v. Pac. Ins. Co., No. 06-20532-CIV.,

2007 WL 917272, at *3 (S.D. Fla. Mar. 23, 2007) (same); see also Twentieth
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Century Fox Film Corp. v. Marvel Enters., Inc., No. 01 Civ. 3016, 2002 WL
1835439, at *3 (S.D.N.Y. Aug. 8, 2002) (corporation “must provide its interpre-
tation of documents and events” in a Rule 30(b)(6) deposition). Plaintiffs en-
tirely failed to satisfy that obligation at the 30(b)(6) deposition.

C. Plaintiffs’ Assertions That They Provided the Requested

Information by Other Means Do Not Excuse Their Viola-
tion of the Order

Finally, plaintiffs argue that defendants’ questions were answered
through means other than the 30(b)(6) deposition, excusing their failure to
comply with the Option Order. This contention is wrong, both factually and le-
gally.

1. Plaintiffs Did Not Provide the Requested Informa-
tion at All

Plaintiffs imply that Atlantico’s interrogatory responses are a fount of in-
formation, noting that “the Magistrate granted Defendants up to 50 interroga-

»

tories.” PB 43. It was precisely because HSBC’s interrogatory answers (which
plaintiffs understandably do not cite) were so vague, however, referring gener-
ally to fraudulent schemes with no description of any false statements (Inter-
rogatory No. 13), and alleging conspiracies without describing any agreement
or stating who entered into one (Nos. 9-11), that the depositions were neces-

sary.!> Many of the deposition questions that went unanswered, as discussed

above, sought no more than some factual basis for the interrogatory responses.

15 Several of the interrogatory answers also asserted frivolous privilege ob-
jections, refusing to provide, for example, the dates on which plaintiffs consid-
ered filing suit (Interrogatory No. 43) and the names of individuals with whom
plaintiffs have met regarding their claims (Nos. 45-50).
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Plaintiffs also cite testimony by other witnesses, most of which occurred
long after the 30(b)(6) depositions, as excusing the non-performance of Huerta
Cova and Fichte. PB 40-43. This evidence is irrelevant. None of these wit-
nesses identified any false statements by any of the defendants, a fact that
plaintiffs try to obscure by mentioning assorted topics that they did cover.1¢ In
addition, even these witnesses were unprepared. See supra p. 14.17

2. Providing the Same Information Through Other
Means Would Still Have Violated the Option Order

Plaintiffs’ argument that defendants obtained some evidence by other
means is no more than a disagreement with the district court’s decision that a
30(b)(6) deposition was an appropriate method of discovery, after interrogato-
ries had failed. “A district judge’s discretion in supervising pretrial discovery,”
however, “is broad” (Olivieri v. Rodriguez, 122 F.3d 406, 409 (7th Cir. 1997)
(citing Gehring v. Case Corp., 43 F.3d 340, 342 (7th Cir. 1994); Otis Clapp &
Son, Inc. v. Filmore Vitamin Co., 754 F.2d 738, 744 (7th Cir. 19835))), and “a
party cannot evade oral depositions merely by soliciting written interrogato-
ries.” De Graffenried v. United States, 2 Cl. Ct. 640, 644 (1983). If plaintiffs be-

lieved that interrogatories were the more appropriate course, they should have

16 See Aburto Tr. 160, 222-23 (Dkt. 472); Llorente Tr. 228-29 (Dkt. 482);
Moran Tr. 234-35 (Dkt. 484); Piliado Tr. 84, 95-96 (Dkt. 486); Zedillo Tr. 58—
59, 154-55 (Dkt. 500).

17 We also note that the testimony of these witnesses hardly demonstrates
good faith: as discussed above, plaintiffs did everything they could to avoid
producing them, falsely stating that they were unable to locate Atlantico em-
ployees despite a “diligent search,” falsely representing that they had no Atlan-
tico employees under their control, and telling Aburto, on whose testimony they
now rely, to make himself unavailable. See supra p. 13-14.
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said so in an objection to the district court, or before the Magistrate Judge. In-
stead, they affirmatively chose to present a 30(b)(6) witness.

Plaintiffs offer no authority to suggest that answering interrogatories or
haphazardly and belatedly producing other witnesses excuses non-compliance
with Rule 30(b)(6). Just as courts have broad discretion to supervise discovery,
“[glenerally the party seeking discovery is entitled to make an initial choice of
the method.” 8 WRIGHT MILLER & MARCUS, FEDERAL PRACTICE & PROCEDURE
§ 2039; see also Nat’l Life Ins. Co. v. Hartford Accident & Indem. Co., 615 F.2d
595, 599 (3d Cir. 1980). Here, the defendants’ choice was confirmed by court
order. Needless to say, the parties cannot decide for themselves which court
orders to obey.

III. THE SANCTION ORDER WAS WARRANTED

A. Dismissal Was an Appropriate Sanction for Plaintiffs’
Misconduct

1. If it is established that plaintiffs disregarded the Magistrate Judge’s
order and failed to satisfy their discovery obligations, plaintiffs make no serious
attempt to argue that the district court abused its discretion in dismissing the
case. Nor could they. This Court’s “case law makes it clear that a district
court has the discretion to dismiss a claim when a party demonstrates a pat-
tern of dilatory and evasive discovery tactics and when that party willfully per-
sists in such tactics in violation of court warnings and orders.” Govas v.
Chalmers, 965 F.2d 298, 303 (7th Cir. 1992); see also Hal Commodity Cycles
Mgmt. Co. v. Kirsh, 825 F.2d 1136, 1138 (7th Cir. 1987) (noting that this Court

has regularly upheld dismissals when a party chooses “not to conduct its liti-
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gation with the degree of diligence and expediency prescribed by the trial
court”) (quoting C.K.S. Eng’rs, Inc. v. White Mountain Gypsum Co., 726 F.2d
1202, 1205 (7th Cir. 1984)).

Dismissal would be appropriate even if plaintiffs had not acted in bad
faith. This Court has specifically refused to “rewrite Rule 37 so that it provides
in pertinent part that if a party willfully fails to obey a discovery order the judge
may dismiss the suit if no lesser sanction would suffice.” Newman v. Metro. Pier
& Exposition Auth., 962 F.2d 589, 591 (7th Cir. 1992); see also Patterson v.
Coca-Cola Bottling Co., 852 F.2d 280, 283 (7th Cir. 1988) (per curiam) (dis-
missal for discovery violations permissible without showing of willfulness or
bad faith); Loctite Corp. v. Fel-Pro, Inc., 667 F.2d 577, 583 (7th Cir. 1981) (per
curiam) (affirming dismissal where defendant “was never fully apprised of the
charges against it” because of discovery misconduct).

If the failure is inadvertent, isolated, no worse than careless, and

not a cause of serious inconvenience either to the adverse party or

to the judge or to any third parties, dismissal (if the failure is by

the plaintiff) or default (if by the defendant) would be an exces-

sively severe sanction. But as soon as a pattern of noncompliance

with the court’s discovery orders emerges, the judge is entitled to

act with swift decision.

Newman, 962 F.2d at 591 (citation omitted). This Court accordingly has af-
firmed dismissal of the entire case as a sanction for discovery misconduct far
less egregious than that here. See, e.g., Metro. Life Ins. Co. v. Estate of Cam-
mon, 929 F.2d 1220, 1224 (7th Cir. 1991) (affirming dismissal, while noting

that “‘substantial activity took place in regard to the completion of discovery”

only four days after deadline).
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The outcome here was not a close call. It is apparent that plaintiffs’ ob-
struction of the first 30(b)(6) deposition, in which they asserted that “what ba-
sis [Huerta Cova] has for her views” was privileged (A-773), was willful. See
also A-783, 794-98. When, after the Magistrate Judge “promise[d]|” to recom-
mend dismissal if the second deposition produced another “fiasco,” plaintiffs’
representatives gave non-responsive and inconsistent talking points in place of
testimony, dismissal was the only plausible sanction. See Metro. Life Ins., 929
F.2d at 1223 (“District judges are entitled to promote compliance with their or-
ders by threatening dire consequences for disobedience. When disobedience
persists, they are entitled to make good the threats. Otherwise the threats are
hollow, and disobedience will increase.”). That is especially so here because
plaintiffs’ obstruction of the 30(b)(6) depositions was part of a pattern of mis-
conduct, described in the other motion to dismiss (outlined supra p. 13-14),
that included making an unhelpful witness unavailable for deposition.!8

2. Plaintiffs nevertheless maintain (PB 46) that, before the district court
could dismiss the case, defendants should have been forced to seek orders
compelling testimony under Rule 37(a) on every one of the dozens of questions
that plaintiffs’ witnesses refused, for the second time, to answer. This argu-

ment ignores the relevant procedural history and disregards this Court’s ad-

18 The district court “conclude[d] that the sanction of dismissal is war-
ranted given all of the discovery problems * * * | particularly with the attempted
Rule 30(b)(6) depositions.” A-2298. The notion that “the DistCt” did not “offer]]
a hint of any specific offense by Plaintiffs” (PB 48), beyond their egregious con-
duct in the depositions, is fanciful. A separate motion for dismissal based on
non-30(b)(6) conduct had been fully briefed and was properly before the district
court when it issued the Sanction Order. Dkt. 464, 524, 531, 543, 547, 557.
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monition that “[a] judge is not obliged to treat lawyers like children.” Ball v.
City of Chicago, 2 F.3d 752, 755 (7th Cir. 1993).

First, plaintiffs’ argument proceeds as if the second set of 30(b)(6) deposi-
tions occurred on a blank slate and the first deposition, the motion to compel,
and the Option Order never occurred. In fact, the court issued the Option Or-
der after the same 30(b)(6) witness refused to answer the same questions:

The parties also likely will not be surprised by the fact that the

magistrate judge declines to rule on each individual objection that

was made during the deposition. While there are certainly in-

stances in which defense counsel’s questioning could have been

more artful, the vast majority of plaintiffs’ objections were utterly

without merit and evince either a complete lack of understanding

of the Federal Rules of Civil Procedure or, and far more likely, an

intentional effort to obfuscate and to impede the defendants’ le-

gitimate efforts at obtaining discovery in this case.
BA-32. Given a choice by the Magistrate Judge, plaintiffs opted “to prepare
their witness(es) thoroughly and completely to respond to all of the defen-
dants’ unanswered questions and to give further testimony regarding the
subjects set forth in the defendants’ deposition notice.” BA-33 (emphasis
added). Plaintiffs thus had no reasonable expectation that they could again ob-
fuscate without fear of sanction.

Second, this Court has held that under Rule 37(a) “evasive or incomplete
answers or responses are to be treated as failures to answer or respond,” ren-
dering motions to compel unnecessary. In In re Thomas Consolidated Indus-
tries, Inc., 456 F.3d 719, 725 (7th Cir. 2006), the Court upheld dismissal based

on responses that are strikingly similar to those here:

[W]hen asked to identify the facts and documents in support of an
allegation of willful and wanton conduct, Consolidated replied,
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“The evidence will show that the documents discovered in this case
and the actions of these defendants were knowing and willing and
wanton.” Tautology is no substitute for facts and documents.
These kinds of answers could rightly be treated as total failures to
answer, and thus the dismissal could be upheld.

Id.

Likewise, the great weight of case law holds that the refusal of a corpo-
rate representative to prepare or cooperate at deposition constitutes a “failure
to appear,” which may be sanctioned without an order to compel. As the Fifth
Circuit held in Resolution Trust Corp. v. Southern Union Co.:

When a corporation or association designates a person to testify on

its behalf, the corporation appears vicariously through that agent.

If that agent is not knowledgeable about relevant facts, and the

principal has failed to designate an available, knowledgeable, and

readily identifiable witness, then the appearance is, for all practical
purposes, no appearance at all.

985 F.2d 196, 197 (5th Cir. 1993).19
Finally, for the vast majority of the unanswered questions, plaintiffs
made no objection on which the district court could have ruled. Even now,

they offer no excuse, for example, for Huerta Cova’s failure to look for docu-

19 See also Black Horse Lane Assoc., L.P. v. Dow Chem. Corp., 228 F.3d 275,
303 (3d Cir. 2000) (adopting Southern Union rule and noting that “several
courts similarly have read the phrase ‘fails . . . to appear’ in Rule 37(d) prag-
matically in light of the purposes of Rule 30(b)(6) and the parties’ obligations
thereunder” and citing eight cases); Cont’l Cas. Co. v. Compass Bank, No.
CA04-0766-KD-C, 2006 WL 533510, at *17 (S.D. Ala. Mar. 3, 20006) (“It is the
consensus of most federal courts to have considered the issue that a failure to
appear at deposition sanctionable under Rule 37(d)(1) includes those circum-
stances in which a 30(b)(6) corporate designee appears at deposition unpre-
pared to testify.”); Starlight Int’l Inc. v. Herlihy, 186 F.R.D. 626, 639 (D. Kan.
1999) (mem.) (“Producing an unprepared witness is tantamount to a failure to
appear at a deposition. * * * The court may find lack of preparation at a depo-
sition to be a failure to appear.”) (internal quotation marks omitted).
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ments supporting the bribery claim, even after being warned that defendants
would ask for them. See supra p. 28. Nor have they offered any reason why it
was inappropriate for defendants to ask for the factual basis of HSBC’s inter-
rogatory answers. See supra p. 20-22. There is no conceivable reason to allow
such a recalcitrant witness a third bite at the apple.

B. The Misconduct Applied to All Claims

Plaintiffs further assert (PB 52), again without record citation, that the
sanction should not have applied to the fraudulent transfer and contract
claims. In fact, plaintiffs’ witnesses were unprepared or unwilling to answer
questions directly relevant to all of the claims, including questions about:

e the alleged bribery of Mexican judges, which was central to plain-
tiffs’ opposition to the forum non conveniens motion (A-1130,
1132);
e the validity of the alleged “guarantees” (A-1060)29; and
o the alleged fraudulent transfer (A-824-25; A-1046-47).
Especially given plaintiffs’ penchant for labeling every allegation part of a sin-
gle, amorphous “scheme to defraud,” it is incongruous for them now to assert
that two of the claims should be insulated from the consequences of their dis-

covery abuse.

20 The “guarantees” are the basis of the contract claim. In addition, with-
out the “guarantees,” Atlantico would not have been a creditor of Woods I and
so could not sue for fraudulent transfer.
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C. Even If Plaintiffs’ Assertion That Their Claims Have
Merit Is Given Credence, There Is No Reason to Reverse
the Sanction

Finally, plaintiffs protest (PB 52) that the supposed merit of their claims
makes dismissal inappropriate. The cases they cite, however, do not support
the improbable proposition that a strong claim gives the plaintiff leeway to
abuse the discovery process and flout court orders. Bolt v. Loy merely held
that given the lack of merit in the plaintiffs’ claims, “there is no reason to keep
[the suit] alive.” 227 F.3d 854, 856 (7th Cir. 2000).

The truism stated in Sun v. Board of Trustees that this Court favors “a
trial on the merits over a default judgment,” meanwhile, appeared in a case in
which defendants’ “involvement in the discovery process was consistent and
ongoing,” and does not suggest that the merits of the underlying claims are
relevant in determining sanctions. 473 F.3d 799, 811 (7th Cir.), cert. denied,
127 S. Ct. 2941 (2007). In cases involving serious misconduct, this Court has
observed:

For a long time courts were reluctant to enter default judgments,

and appellate courts were reluctant to sustain those that were en-

tered. Courts emphasized that litigants are entitled to decisions on

the merits, and that default is a harsh sanction. Those times are

gone. National Hockey League told appellate judges to respect the

district judge’s choice of sanction. And district judges have be-

come more aggressive in using their ultimate weapon to promote
the efficient conduct of litigation. More power to them.

Metro. Life, 929 F.2d at 1224.
It may be added that plaintiffs offer no reason to believe that their case
has any merit. Their Statement of Facts relies almost exclusively on inadmis-

sible declarations that were submitted after the close of discovery, after briefing
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on the sanctions motion was complete, and that contradict prior deposition tes-
timony. HSBC’s representatives also repeatedly failed to offer any facts sup-
porting any of plaintiffs’ claims. It was therefore not unreasonable, after ten
years of litigation, for the district court to note the possibility that “Plaintiffs
simply do not have any information to support their claims.” BA-38. But that
was not the district court’s ground for dismissal (id.) and is beside the point
now: however weak or strong the case, dismissal is the appropriate sanction
for blatant disregard of court orders and the Federal Rules.

IV. THE DISTRICT COURT PROPERLY DISMISSED PLAINTIFFS’
FRAUD AND RICO CLAIMS

In the final aspect of their appeal (PB 53-60), plaintiffs challenge the
dismissal of their fraud and RICO claims under Rule 12(b)(6). This contention
is insubstantial. The Rule 37 dismissal applies to all claims, including those
previously addressed under Rule 12(b)(6). In any event, those claims were cor-
rectly dismissed on the merits.

A. The Dismissal Sanction Reaches Claims Previously Dis-
missed on Other Grounds

Even without reaching plaintiffs’ current arguments, the Sanction Order,
by its terms, is fatal to plaintiffs’ fraud and RICO claims. Without exception,
the Order “DISMISSE[D] with prejudice the claims raised against Defendants in
the Second Amended Complaint.” A-2298 (boldface omitted). This Court
therefore need not reach the appeal from the 12(b)(6) dismissal unless it over-

turns the sanction. See Sere v. Bd. of Trustees, 852 F.2d 285, 288 (7th Cir.
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1988) (“Since the district court’s [12(b)(6)] ruling on [a particular| claim was not
a final judgment, [that claim] remained before the district court at all times.”).

Indeed, faced with this identical situation, this Court held that a Rule
37(b) dismissal applies to claims already dismissed under Rule 12(b)(6), mak-
ing review of the merits of those dismissed claims improper. In Sere, the plain-
tiff maintained that dismissal for “failure to comply with the court’s discovery
orders” did not affect a claim that “already had been dismissed pursuant to
Rule 12(b)(6).” 852 F.2d at 288. This Court held that the rule that interlocu-
tory orders such as a 12(b)(6) dismissal merge into, and so may be appealed
with, the final judgment “is inapplicable where adherence would reward a party
for dilatory and bad faith tactics.” Id., 852 F.2d at 288; see also Ash v. Cuvet-
kov, 739 F.2d 493, 497 (9th Cir. 1984). That rule governs here—in this case as
in Sere, “[h|ad the court reinstated the count|s| [dismissed under Rule 12(b)(6)],
the plaintiff’s noncompliance with the discovery orders would have affected the
trial of th[ose] count|[s] as well.” Id., 852 F.2d at 288 Accordingly, if this Court
affirms the Rule 37 sanction, the case is at an end.

B. The District Court Properly Dismissed Plaintiffs’ RICO
and State-Law Fraud Claims on the Merits

If the Court nevertheless considers the merits of plaintiffs’ fraud and
RICO arguments, it will find they lack substance. The dismissal of plaintiffs’
RICO claims and most of their fraud claims under Rule 12(b)(6) was entirely

justified.
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1. The District Court Correctly Concluded That Count
X Fails to State a Claim for Fraud Under Indiana
Law?21

Rejecting plaintiffs’ common-law fraud claim, the district court dismissed
Count X as to all defendants “to the extent that such claims are based upon
the execution of guarantees by Woods Wire I in 1988 and 1989 for Corelmex
debt” (BA-9-10) and separately found that Count X was deficient with respect
to Defendants ITS, Deanna Stauder, Pacintrex, Longwood, and the Pentland
Defendants because the Complaint fails to identify any affirmative misrepre-
sentation made by any of them. BA-22. Plaintiffs’ brief attacks only the first
aspect of this ruling (see PB 53-54), thus waiving any objection plaintiffs might
have raised to the second. See, e.g., Hentosh v. Herman M. Finch Univ. of
Health Scis./Chicago Med. Sch., 167 F.3d 1170, 1173 (7th Cir. 1999).

The argument plaintiffs do raise is baseless. The district court concluded
that “Indiana law does not recognize a claim for fraud based on a promise of
future conduct, i.e. promissory fraud.” BA-7. This holding is unassailable, as
it recites a rule embraced by the Indiana courts for over a century. See Sachs

v. Blewett, 181 N.E. 856, 858 (Ind. 1933) (citing, inter alia, Hayes v. Burkam,

21 Plaintiffs suggest (PB 53-54) that Count X also asserts freestanding fed-
eral mail and wire fraud claims against defendants. But the federal mail and
wire fraud statutes do not create private rights of action; only the RICO statute
makes violations of these statutes actionable by private parties. See Sedima,
S.P.L.R. v. Imrex Co., Inc., 473 U.S. 479, 501 (1985) (Marshall, J., dissenting)
(explaining that “[p]rior to RICO, no federal statute had expressly provided a
private damages remedy based upon a violation of the mail or wire fraud stat-
utes, which make it a federal crime to use the mail or wires in furtherance of a
scheme to defraud”); see also Wisdom v. First Midwest Bank, 167 F.3d 402, 408
(8th Cir. 1999) (no private right of action for mail or wire fraud).
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51 Ind. 130, 1875 WL 5876, at *4 (Ind. 1875)). Far from casting doubt on Indi-
ana’s continued adherence to this principle, the cases cited by plaintiffs con-
firm it. See R.R.S. II Enters., Inc. v. Regency Assocs., 646 N.E.2d 56, 59 (Ind.
Ct. App. 19995) (endorsing defendant’s argument that Indiana does not recog-
nize promissory fraud); Hartman v. Int’l Bldg. & Loan Ass’n, 62 N.E. 64, 65
(Ind. App. 1901) (“A statement of intention merely, or simply an expression of
an opinion held by the party making it, cannot be a misrepresentation amount-
ing to fraud.”).

The district court also correctly rejected plaintiffs’ alternative contention
that Count X properly states a constructive fraud claim. Initially, plaintiffs
have waived this argument by devoting only two sentences to it in their opening
brief. See PB 53-54; Bratton v. Roadway Package Sys., Inc., 77 F.3d 168, 173
n.1 (7th Cir. 1996). Moreover, plaintiffs’ skeletal argument—that a borrower-
lender relationship gives rise to the “special relationship” necessary to sustain
a constructive fraud claim under Indiana law—is irrelevant. The “breach of
duty” alleged here did not arise out a borrower-lender relationship at all, but
rather out of Woods I's purported promise to guarantee Corelmex’s loans.22

Indiana law provides that the execution of a guarantee does not give rise to a

22 For this reason, we do not address at length plaintiffs’ tenuous reading of
A.L Credit Corp. v. Legion Ins. Co., 265 F.3d 630, 636 (7th Cir. 2001) which, ac-
cording to plaintiffs, “held that a long-term borrower-lender relationship can be
the basis of constructive fraud.” We do note, however, that even under plain-
tiffs’ construction of that case, no special relationship arose even between
Corelmex and Atlantico. The 1988 and 1989 loans at issue in the complaint
were made within two years of Atlantico’s first loan to Corelmex, not following a
“long term relationship.” See Compl. 9 38, 50.
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“special relationship.” See Sees v. Bank One, Indiana, N.A., 839 N.E.2d 154,
164 n.8 (Ind. 2005) (Boehm, J., concurring in part and dissenting in part)
(“IThe guarantor] has no claim for constructive fraud because he and Bank One
had no special relationship.”). Accordingly, whether Count X is construed as
alleging common-law or constructive fraud, it fails as a matter of law.

2. The Complaint Does Not Allege a Single Valid
RICO Claim

Plaintiffs’ brief is striking for its failure to describe in any intelligible way
either the nature of their RICO allegations or how their claims satisfy RICO’s
requirements. It is understandable that plaintiffs have nothing to say. As the
district court properly held, there are serious flaws in their assertion of a RICO
“enterprise.” There are, as well, other fatal defects in plaintiffs’ RICO claims,
making dismissal entirely appropriate.

a. The District Court Correctly Held That Plain-

tiffs’ Proposed Association-in-Fact Is Not a
RICO Enterprise

As the district court noted, “[t|he ‘first rule’ of pleading a RICO claim is
that the ‘plaintiff must identify the enterprise.” BA-13 (quoting Jennings v.
Emry, 910 F.2d 1434, 1439-40 (7th Cir. 1990)). Here, the district court found
that plaintiffs’ proposed “association-in-fact”—composed of all the RICO defen-
dants—did not qualify as a RICO “enterprise” under section 1962(c) because:
(1) it had no purpose beyond the commission of the alleged racketeering acts;
(2) it had no articulated structure; (3) its members had divergent and contra-

dictory interests; and (4) it did not resemble a prototypical RICO enterprise.
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Plaintiffs’ RICO argument before this Court (PB 55-58) is directed almost en-
tirely at challenging this determination.

The district court’s conclusion was plainly correct. A “RICO enterprise is
more than a group of people who get together to commit a pattern of racketeer-
ing activity”; it must have “an ongoing ‘structure’ of persons associated through
time, joined in purpose, and organized in a manner amenable to hierarchical or
consensual decision making”; and it must have a “structure and goals separate
from the predicate acts themselves.” Stachon v. United Consumers Club, Inc.,
229 F.3d 673, 675-76 (7th Cir. 2000) (internal quotation marks omitted).
Moreover, an association’s members must have a “common” interest, not diver-
gent interests. See Baker v. IBP, Inc., 357 F.3d 685, 691 (7th Cir. 2004). And
because the RICO statute was enacted to “eradicate organized, long-term
criminal activity,” courts must also consider whether the alleged association-
in-fact resembles a prototypical criminal enterprise. Mira v. Nuclear Measure-
ments Corp., 107 F.3d 466, 473 (7th Cir. 1997); see also Fitzgerald v. Chrysler
Corp., 116 F.3d 225, 226-27 (7th Cir. 1997).

The district court faithfully followed this analysis, and plaintiffs’ brief of-
fers no reason to upset its conclusions. Plaintiffs assert that the proposed as-
sociation-in-fact enterprise “had a purpose beyond the commission of predicate
acts,” but they do not explain what this purpose was, except to say that it was
“legitimate.” See PB 57. Plaintiffs’ current contention finds no support in the
Complaint; as the district court found, the Complaint itself repeatedly claims

that the alleged association had one central purpose: to defraud Atlantico by
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inducing it to lend Corelmex money and then prevent Atlantico from recover-
ing. See BA-14 (citing Compl. 9 1-6). Plaintiffs also maintain that the pro-
posed association-in-fact “had at least as much structure as a criminal gang”
(PB 57), but ignore their own failure to sketch out that structure other than to
say that Stauder was in charge, at least “at the outset,” had some lieutenants,
and eventually turned over control to the Pentland Defendants. See Compl.
9 194. As the district court pointed out, this pleading may offer limited defini-
tion of the alleged association’s pinnacle, but it fails to describe either the role
the many other defendants are alleged to have played or how authority and
control were distributed within the enterprise. See BA-16-17.

Plaintiffs next suggest that this Court should ignore its well-established
“common purpose” requirement because Mafia members have disagreements,
too, and because the clear conflicts among the members of the alleged enter-
prise were not an “intrinsic conflict between strangers.” PB 57. But it is
“common purpose,” not the “absence of intrinsic conflict,” that is an “essential
ingredient” of a RICO enterprise. See Baker, 357 F.3d at 691.23 As the district
court correctly noted, and as plaintiffs conceded below, the complaint itself es-
tablishes that many of the defendants had adverse economic interests during
the association’s alleged existence with respect to the very commercial transac-
tions charged in the complaint. See BA 17-18 & n.5 (citing Compl. 104-23,

172, 192-93). These conflicting economic interests belie plaintiffs’ assertion

23 This Court’s decision in MCM Partners, Inc. v. Andrews Bartlett, 62 F.3d
967 (7th Cir. 19995), cited at PB 57-58, is not to the contrary. It does not ad-
dress the common purpose requirement at all.
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that the members of the alleged association-in-fact had any common purpose,
because “diverse parties, such as these, customarily act for their own gain or
benefit in commercial relationships.” See Stachon, 229 F.3d at 677 n.4 (em-
phasis added). Defendants therefore could not have possessed the commonal-
ity of purpose necessary to bind them in an “enterprise.” See Baker, 357 F.3d
at 691; see also Cement-Lock v. Gas Tech. Inst., No. 05 C 0018, 2006 WL
3147700, at *8 (N.D. Ill. Nov. 1, 2006) (no “common purpose” because the de-
fendants “sought only to profit through transactions with” each other); Starfish
Invs. Co. v. Hansen, 370 F. Supp. 2d 759, 771 (N.D. Ill. 2005) (no “common
purpose” where “members of the ‘criminal enterprise’ acted on their own behalf
rather than to further any goal of the enterprise as a whole.”). Plaintiffs’ inabil-
ity to plead “common purpose” is directly related to their failure to plead a co-
herent RICO structure: There was no structure and no common purpose, be-
cause the only thing that ties all of the defendants together is a series of ordi-
nary commercial transactions.

Finally, plaintiffs accuse the district court of having applied an improp-
erly heightened pleading standard to the association-in-fact allegation. Not so.
The district court simply asked whether plaintiffs’ vague and conclusory allega-
tion that the RICO defendants all were members of a single informal enterprise
contains “enough facts to state a claim to relief that is plausible on its face.”
Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1974 (2007). Because it does not,
the district court properly rejected plaintiffs’ proposed association-in-fact en-

terprise.
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Plaintiffs’ suggestion that Corelmex was an alternative RICO enterprise
cannot save their claims against most defendants because the Complaint fails
to allege that they participated in the operation or management of Corelmex.
See Reves v. Ernst & Young, 507 U.S. 170, 179 (1993); Goren v. New Vision Int'l,
Inc., 156 F.3d 721, 727 (7th Cir. 1998) (“mere participation in the activities of
the enterprise is insufficient; the defendant must participate in the operation or
management of the enterprise”).

While the complaint asserts in conclusory fashion that all of the RICO
defendants participated in Corelmex’s management (§ 193), its allegations of
fact belie this claim in several critical respects. See Compl. ] 25-26 (defen-
dants Cross Cattle and Androc were merely “corporations used to siphon
fraudulently obtained funds from Corelmex”); Compl. § 28 (defendant Deanna
Stauder alleged to have “been [a] shareholder, officer and director of many of
the corporations owned, controlled and used by [Defendant Alfred Max
Stauder|” but is never alleged to have made any decision or carried out any
relevant act herself); Compl. § 27 (defendant Rancho Alegre said only to have
“acted as a direct importing agent for products shipped from Corelmex”);
Compl. § 48 (Woods I and II alleged only to have a close relationship with
Corelmex in its role as their supplier). The mere existence of a business rela-
tionship between defendants and the enterprise does “not indicate that these
defendants took some part in directing [the enterprise’s| affairs.” Goren, 156
F.3d at 728. See Compl. 9 113-14 (Woods II did not even have a supplier re-

lationship with Corelmex until after all loans were made and Corelmex declared
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bankruptcy, and any alleged fraud was complete); Compl. § 119 (Pentland De-
fendants alleged only to have supervised Woods II’s supplier relationship with
Corelmex). Reves compels the conclusion that these defendants cannot have
violated section 1962(c).

b. Plaintiffs Lack Standing to Assert Claims Un-
der Section 1962(a)

Plaintiffs’ claims under other provisions of RICO fare no better. Plaintiffs’
section 1962(a) claim fails because it does not adequately allege that plaintiffs’
injuries were proximately caused by the reinvestment of racketeering income in
an enterprise. The overwhelming majority of federal courts have held that “the
use or investment of the racketeering income must proximately cause the
plaintiff’s injury.” Vicom, Inc. v. Harbridge Merch. Servs., Inc., 20 F.3d 771, 778
n.6 (7th Cir. 1994) (citing cases). Perhaps recognizing their vulnerability on
this point, plaintiffs suggested in the Complaint that the alleged reinvestment
harmed them by making the stolen funds harder to track and recover. See
Compl. | 229. But this statement does not describe a legally cognizable injury,
let alone one that is “distinct from the injuries resulting from predicate acts.”
Discon, Inc. v. NYNEX Corp., 93 F.3d 1055, 1063 (2d Cir. 1993). Thus, if the
Court does not dismiss plaintiffs’ section 1962(a) claim on other grounds, it
should do so on the basis that plaintiffs have not suffered an injury from the

investment of racketeering income, as the plain language of the statute de-

mands.
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C. Plaintiffs Have Failed to State Their Sec-
tion 1962(b) Claim With Particularity

There is yet another problem with plaintiffs’ RICO claim. Plaintiffs alleg-
ing RICO injuries must satisfy Rule 9(b). See Formax, Inc. v. Hostert, 841 F.2d
388, 389-90 (Fed. Cir. 1988). Thus, RICO plaintiffs must identify with particu-
larity “the who, what, when, where, and how: the first paragraph of any news-
paper story.” DilLeo v. Ernst & Young, 901 F.2d 624, 627 (7th Cir. 1990).
Count V ignores these requirements. It asserts in the broadest of brushstrokes
that “the RICO Defendants committed, agreed to or caused the commission of
a number of predicate acts in manipulating and abusing the procedure and
corruptly influencing the Mexican bankruptcy proceeding. The RICO Defen-
dants caused Woods Wire I and Woods Wire II to transfer money intended . . .
to bribe the judge and the receiver and to themselves.” Compl. § 239 (empha-
sis added). This allegation does not describe who committed the alleged predi-
cate acts, what these acts were, or when or where they occurred, except to
assert that funds were transferred by someone from somewhere within the
United States. This vague pleading could hardly be more out of step with Rule
9(b)’s requirement that fraud allegations—including RICO counts—be pleaded
with specificity. Rule 9(b) therefore requires the dismissal of this claim.

d. Plaintiffs Have Failed to Allege a Pattern of
Racketeering Activity

While the district court did not reach this argument, it is plain that all of
plaintiffs’ RICO claims collectively suffer from an independent and equally fatal

flaw. The predicate acts alleged do not “amount to or pose a threat of contin-
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ued criminal activity.” H.J. Inc. v. Nw. Bell Tel. Co., 492 U.S. 229, 239 (1989).
Accordingly, they do not comprise the “pattern of racketeering activity” neces-
sary to state any civil RICO claim. See 18 U.S.C. §§ 1962, 1964.

Plaintiffs’ allegations do not describe long-term criminal activity. To the
contrary, as the district court observed, the complaint “alleges that all of the
Defendants acted with a single purpose: to defraud Atlantico by inducing it to
lend money to Corelmex and then preventing Atlantico from recovering the
money loaned.” BA-14. Given this context, plaintiffs cannot manufacture a
pattern by reciting numerous alleged predicate acts of wire and mail fraud or of
money laundering carried out in aid of the larger scheme. See Compl. Apps. A,
B, C. This Court has “repeatedly rejected RICO claims that rely so heavily on
mail and wire fraud allegations to establish a pattern” (Jennings v. Auto Meter
Prods., Inc., No. 06-2466, — F.3d. —, 2007 WL 2120337, at *7 (7th Cir. Jul.
25, 2007)), recognizing that “the multiplicity of such acts may be no indication
of the requisite continuity of the underlying fraudulent activity.” Midwest
Grinding Co. v. Spitz, 976 F.2d 1016, 1024 (7th Cir. 1992) (internal quotation
marks omitted); see also Meyer Material Co. v. Mooshol, 188 F. Supp. 2d 936,
942 (N.D. Ill. 2002) (where alleged money laundering predicates related back to
the initial claimed fraud, the “multiplicity” of these acts did not demonstrate
continuity).

Plaintiffs also fail to assert “past conduct that by its nature projects into
the future with a threat of repetition.” H.J. Inc., 492 U.S. at 241. The only ob-

ject of the alleged scheme was to retain funds loaned to Corelmex. By their na-
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ture, single-purpose schemes do not pose a “threat of extending indefinitely
into the future.” McDonald v. Schencker, 18 F.3d 491, 498 (7th Cir. 1994). In
these circumstances, dismissal is necessary to “prevent RICO from becoming a
surrogate for garden-variety fraud actions properly brought under state law.”
Jennings, 2007 WL 2120337, at *4 (internal quotation marks omitted). 24

e. The § 1962(d) Claim Falls Along With the
Substantive RICO Claims

Because Plaintiffs’ section 1962(a), (b), and (c) claims are all invalid, their
section 1962(d) conspiracy claims necessarily fail as well. See First Capital As-
set Mgmt., Inc. v. Satinwood, Inc., 385 F.3d 159, 182 (2d Cir. 2004); Chambers
v. Habitat Co., No. 99-C-2095, 2002 WL 458975, at *5 (N.D. Ill. Mar. 25, 2002).

The district court’s decision to dismiss all of plaintiffs’ RICO claims was correct.

24 Plaintiffs’ claim under the Indiana RICO statute is equally deficient.
“The Indiana RICO statute is modeled after federal RICO, and also requires
proof of conduct of an enterprise through a pattern of racketeering activity. As
with federal RICO, a Plaintiff must satisfy the continuity plus relationship re-
quirement with respect to the predicate acts alleged.” Jennings, 2007 WL
2120337, at *8 (quoting Directv v. Edwards, 293 F. Supp. 2d 873, 879 (N.D.
Ind. 2003); Yoder Grain, Inc. v. Antalis, 722 N.E.2d 840 (Ind. Ct. App. 2000)).
The district court therefore correctly found that the flaws in plaintiffs’ federal
RICO claims also required the dismissal of Count VIII. Plaintiffs’ citation to
Keesling v. Beegle, 858 N.E.2d 980, 989-91 (Ind. Ct. App. 2006) does not un-
dermine that conclusion. Keesling was vacated upon its transfer for review to
the Indiana Supreme Court. See Keesling v. Richman, 869 N.E.2d 455 (table)
(Apr. 17, 2007). Further, plaintiffs have waived any argument on this ground
by failing to identify the language of the Indiana statute on which they rely or
to explain why it should matter here. See, e.g., Bratton, 77 F.3d at 173.
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CONCLUSION

For all of the foregoing reasons, Defendants-Appellees respectfully re-
quest that this Court affirm the judgment below.
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RULE ADDENDUM

Federal Rule of Civil Procedure 30(b)(6):

A party may in the party’s notice and in a subpoena name as the depo-
nent a public or private corporation or a partnership or association or govern-
mental agency and describe with reasonable particularity the matters on which
examination is requested. In that event, the organization so named shall des-
ignate one or more officers, directors, or managing agents, or other persons
who consent to testify on its behalf, and may set forth, for each person desig-
nated, the matters on which the person will testify. A subpoena shall advise a
non-party organization of its duty to make such a designation. The persons so
designated shall testify as to matters known or reasonably available to the or-
ganization. This subdivision (b)(6) does not preclude taking a deposition by

any other procedure authorized in these rules.
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