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QUESTIONS PRESENTED

Amici will address the following questions:

1.   Whether the narrow construction of the exemp-

tion and recapture provisions of section 404(f) of the

Clean Water Act fails to comport with the text of the

statute or its implementing regulations.

2.   Whether the misconstruction of section 404(f)

imposes intolerable burdens on farmers that Congress

did not intend.

3.   Whether the proper construction of the statutory

and regulatory scheme implemented under CWA

section 404(f) informs analysis of governmental

restrictions on the beneficial use of farmland under

the Takings Clause.
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INTERESTS OF THE AMICI CURIAE*

The Amer ican Farm Bureau F ederation (AFBF ) is a

voluntary general farm association organized in 1920

under the General Not-For-Pr ofit Corporation Act of the

State of Illinois.  AFBF was founded to protect, promote,

and repr esent the business,  econom ic,  social,  and educa-

tional interests  of American farmers and rancher s.   AF BF
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has member or ganizations in all 50 states and Puerto Rico

representing more that 4. 4 million member fam ilies.

Amici New Yor k and Pennsylvania Farm Bureaus are

members of AFBF,  repr esenting the  interests  of farmers

and rancher s in their respective states.

AFBF and the state Farm Bureau amici have a direct

interest in the outcome of this case.  Their farmer and

rancher members own or  lease significant amounts of

property,  on which they depend for their livelihoods and

upon which all Americans rely for food and o ther basic

necessities. Amici' s members'  use of their  land has been

severely restricted by the crabbed interpretation of

section 404(f) of the Clean Water Act that effectively

eviscerates the Congressional exem ption of normal

farming activities from the burdens  of a feder al permit

program.   The unduly narrow construction of the stat-

ute' s exemption and recapture provisions vastly expands

the reach of the Act far beyond that intended by Con-

gress,  at best creating uncer tainties about perm issible

conduct that chill the most productive and beneficial uses

of the land and at worst exposing ordinary farmers

pursuing routine  farming activities to substantial civ il

penalties.

In consequence, amici strongly urge this Cour t to

grant certior ari to r eview the  court o f appeals '  serious

misconstruction of federal legislation expressly intended

to shield farmers and ranchers from excessive entangle-

ment with regulatory and bureaucr atic agencies.  We

believe that amici's exper iences with the operation of the

statute and regulations at issue -- which have had an
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especially severe impact in  those states whose farmers are

represented by the state Farm Bureau amici -- will be

helpful to this Court in its disposition of this case.

SUMMARY OF ARGUMENT

1.   In response to widespread concern that judicial

construction of the Clean Water Act ("C WA" ), 33

U.S.C.  § 1251 et seq., had expanded the reach of that

statute into the everyday decisions of farmers and ranch-

ers,  Congress am ended the  CWA to exem pt "normal

farming,  silviculture, or r anching activities" from the

general permit requirement for the discharge of dredged

or fill material into the navigable waters of the United

States.  33 U. S.C .  § 1344(f)(1)(A).  The language and

structure of the amendment and its implementing regula-

tions indicate that Congress envisaged a broadly-defined

scheme of exemptions for "farming,  silviculture, or

ranching" uses and activities.  A narrow  construction of

the exemption and recapture provisions of CWA section

404(f),  incorpor ating subclassifications of farming

activities and subsets of farming uses, does not comport

with the relevant statutory or regulatory language,

legislative history, or pr actical realities.   While Congress

intended that farmers run the gauntlet of the permitting

process when incorporating new tracts of non-farm

wetlands into the farming process if that change impairs

the flow of navigable waters, it most certainly did not

intend for federal regulators to interfere with the opera-

tions of family farms by requiring a permit every time a

farmer reconfigures  the mix between pasturing and

growing row crops.   The court of appeals'  misconstruc-

tion of section 404(f) ignores the natural reading of the

statutory text, eviscerates the careful balance struck by

Congress between protecting wetlands and sparing
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farmers the burdens of a bewildering r egulatory process,

and extends the reach of the CWA far beyond that

envisioned or desired by C ongress.

2.   By incorporating an exemption scheme in the

1977 amendments to the CW A,  Congress expressly

endeavored to simplify the administrative and regulatory

burdens on farmers by keeping the Corps of Army

Engineers ("C OE" ) out of routine decisions about the

most productive and efficient uses of their land.   So long

as farmers engaged in normal preparatory,  productive,

and maintenance activities, they wer e to be free from the

regulatory process.  Mounting evidence suggests, how-

ever,  that the actions of overzealous bureaucrats and

inspectors have undermined the implementation of

Congress'  plan, imposing intolerable demands on hard-

working and beleaguer ed Amer ican farmers.

3.   The correct analysis of the statutory and regulato-

ry scheme implemented under CWA section 404(f) also

informs whether governmental restrictions on the benefi-

cial use of farmland constitute takings for which just

compensation must be paid under the F ifth Amendment.

The aggressive implementation of a narrow exemption

regime threatens to impose a significant burden on the

public fisc that Congress did not contemplate, let alone

intend, when it added the 1977 am endments.   This

serious,  yet unforeseen, constitutional issue offers further

evidence that COE and the courts have err oneously

construed the scope of section 404(f) and presents a

compelling reason for th is Cour t to gran t certior ari in this

case. 

ARGUMENT

In 1977,  Congress made a  deliberate policy choice to

exempt the ordinary activities of farmers and ranchers

from the costly and burdensome r equirements of the
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Clean Water Act permit scheme.   Unfortunately, C on-

gress'  goals have not been fully effectuated because

overzealous regulators, w ith the acquiescence of courts,

have seriously narrowed the scope of the exemption for

"normal farming * * * ac tivities"  while simultaneously

expanding the reach of the statute' s so-called "recapture"

provision.  In so doing ,  the regulatory  and judicia l

authorities have vastly expanded the reach of the CWA

far beyond that intended by Congress.   

This overreaching has had significant adverse conse-

quences for American farmer s by interrupting long-

established farming practices, adding a new layer of

regulatory costs and compliance requirements, and

preventing farmers from enjoying the full entitlements of

property ownership.   Ironically, the amendments enacted

by Congress expressly for the purpose of sheltering

farmers and ranchers from the some of the nightmares of

navigating the federal regulatory process have,  in fact,

spawned precisely what they were intended to pr event.

These results not only fail to  comport w ith what Congress

envisaged but also raise the issue of whether the govern-

ment' s regulatory excesses potentially could give rise  to

takings for which just compensation must be paid under

the Fifth Amendment of the Constitution.

I. THE NARROW CONSTRUCTION OF THE

EXEMPTION AND RECAPTURE PROVISIONS

OF CWA SECTION 404(f) DOES NOT COM-

PORT WITH THE TEXT OF THE STATUTE

OR ITS IMPLEMENTING REGULATIONS

A. Congress specifically amended Section 404  to

exempt the ordinary activities of  family  farms

from the costly and burdensome requirements

of the CWA permit scheme

This case squarely pr esents an im portan t issue of

federal law with significant practical consequences and

potential constitutional implications.  From colonial times

to the present day, Amer ican farmers have endured a
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love-hate  relationship with their most critical natural

resource -- water.  C ontrolling surface and subsurface

water to ensure a sufficient,  though not over ly abundant

supply is critical to successful farming.   When water

does,  however,  collect "at a frequency and duration

sufficient to support * * * a prevalence of vegetation

typically adapted fo r life in satu rated so il conditions"  it

may be classified as "wetlands, " 33 C. F. R. § 328. 3(b)

(1994),  even if the water  sits on private proper ty.  T hus,

it is not surprising  that the wetlands protection program

enacted in section 404 of the Clean Water Act of 1972

engendered considerable controversy between the govern-

ment and the agricultural community when a district

court ruled that the jur isdiction of the  Act extended to

waters far beyond "the traditional tests of navigability."

See Natural Resources Defense Council v. Callaway, 392

F.  Supp.  685 (D. D. C.  1975).

The expansive reach of the Act threatened to impose

a permit requirement on literally thousands upon thou-

sands of farmers whose land occasionally contained

standing water that even arguably could be characterized

as "navigable waters of the United States."   Section 404

became "a symbol to many Americans of how a well-

intentioned legislative initiative can turn into a quagmire

of disruption, frustration, and bur eaucratic entanglement

for the ranchers,  farmers,  foresters, and average citizens

of this countr y. " 4 A  Legislative History of the Clean

Water Act of  1977:  A  Continuation of the Legislative

History of the Water Pollution Control Act 902 (1978)

(statement of Sen. Bentsen) ("Legislative History").  As

the chairman of the Senate Committee on Environment

and Public Works observed, the complaints of farmers

and ranchers evinced "widespread concern that many

activities that are normally considered routine would be

made extrem ely difficult because of the complex regula-

tory procedures."   Id.,  at 897 (statement of Sen.

Randolph).
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These concerns gave rise  in 1977 to  amendments to

the Act that provided "for the first time statutory recog-

nition that normal farming, ranching, and silviculture

activities do not belong in this per mit program."  3

Legislative History,  at 351 (statement of Rep. Hammer-

schmidt).   These  amendments,  as the Seven th Cir cuit

later observed, cr eated "a delicate balance of exemptions

that protected wetlands while permitting routine activities

to go unimpeded."   United States v.   Huebner, 752 F .2d

1235,  1241 (7th C ir. ),  cert. denied,  474 U. S. 817 (1986).

Congress thus made a deliberate policy choice that "[t]he

upland farming, forestry and normal development activity

carried out primarily by ind ividuals and as a par t of a

family business or family farm ing activity need not bear

the burden of an effort dir ected prim arily at regulating

the kinds of ac tivities which  interfer e with the overall

ecological integrity of the Nation' s waters."   4 Legisla-

tive History,  at 644 (quote from Senate Repor t 95-370).

As Senator Muskie, one  of the pr incipal Senate  sponsors,

explained, "The drainages exemption is ver y clear ly

intended to put to r est,  once and  for all, the fear s that

perm its are r equired for d raining  poor ly drained farm or

forest land of which millions of acres exist.   No pe rmits

are required for such drainages. "  Id.,  at 1042 (statement

of Sen.  Muskie) (em phasis added).

B. A contextual review of the total activities of a

farming operation is more faithful to the text

of the statute and implementing regulations

than the court of appeals' approach which

relied upon subclassifications  of farming activi-

ties and subsets of farming uses that have no

basis in the relevant statutory or regulatory

language

The proper construction of CWA section 404(f)

hinges on the level of generality at which courts and

regulatory bodies interpret the statutory language provid-
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ing for exemptions to CWA ' s general prohibition against

the discharge of dredged or fill material into the naviga-

ble water s of the United States.  T he court of appeals,

rubber-stamping the interpretation of overzealous regula-

tors,  construed the statute and its implementing regula-

tions very narrow ly in concluding that a farmer who

conver ts pastureland into crop-bearing fields is not

entitled to a section 404(f)(1)(A) exemption for "nor mal

farming * * * activity. "  In  so doing, the court subdivid-

ed the farmer' s parcel and operations in a way that does

not comport with the most natural reading of the statutory

text and regulations, the legislative history of section 404,

or the practical realities of American agriculture.  Indeed,

every indication from the language and structure of

section 404 is to the contrary.

Accordingly,  other courts have undertaken a contex-

tual review o f the total activities of a farming operation

in determining whether an exemption for "norm al

farming * * * activity" is appropriate.  See e.g. , Avoy-

elles Sportsmen' s League, Inc.  v. Marsh, 715 F .2d  897,

926 (5th Cir.  1983);  United States v. Cumberland Farms

of Connecticut, Inc. , 647 F.  Supp. 1166,  1175 (D.  Mass

1986),  aff' d, 826  F. 2d 1151  (1st Cir .  1987),  cert. denied,

484 U. S.  1061 (1988).   This approach reflects the broad

language chosen by Congress and the various regulatory

agencies charged with fleshing out the parameters of

exempt activities.  T he statute itself simply r efers to

"norm al farming,  silviculture, and r anching activities."

33 U. S.C.  § 1344(f)(1 )(A).   While it then enumerates

more specific examples of activities that fall within the

rubr ic of the exemption scheme, the list, by its express

terms ("such  as"),  is not exclusive.  See Equal Employ-

ment Opportunity Comm'n  v. McCarthy,  768 F. 2d 1, 4

(1st Cir.  1985) (noting that a regulatory definition listing

factors "such as"  those enumerated " is exemplary in

nature,  being neither m andatory nor exclusionary" ).  
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The regulatory language contained in 33 C.F .R.  §

323.4  mirrors the same broad categories as the statutory

text in amplifying the activities and uses which are

exempt from the permit requirement.   See e.g. , 33

C.F .R.  § 323.4(a)(1)(i) (exempting "[n]ormal farming,

silviculture and ranching activities"); 33 C.F.R. §

323. 4(a)(1)(ii) (limiting the exemption scheme to "estab-

lished (i.e.,  on-going) farming,  silviculture, or  ranch-

ing operation[s]" and excluding "[a]ctivities which bring

an area into farming,  silviculture, or ranching use"); 33

C.F .R.  § 323. 4(a)(1)(iii)(C)(2) (noting that "minor

drainage" does not include dr ainage associated with the

conversion from one wetland use to another and giving as

an example conversion from  "silviculture to farming")

(emphasis added in each parenthetical).  Neither the

statutory nor the regulatory language gives any indication

of subclasses to which courts should look in delineating

the scope of the exemption.

A structural examination of the examples of normal

farming activities enumerated in the statutory text also

lends support to the view that Congress did not intend for

courts  to manufacture artificial distinctions in land usage

(such as between pasturing and growing row crops)

within the same integrated farming operation.  The listed

activities include preparatory  (plowing,  seeding),

productive (cultivating, harvesting), and m aintenance

(drainage and conservation) endeavors.  33 U.S.C.  §

1344(f)(1)(A).   That all th ree types of activities fa ll

within the rub ric of normal farming activities ought not

to be surprising given the frequency with which typical

farmers can (and often must) dive rsify their operations to

achieve maxim um output and efficiency.  F or example,

it is quite common -- and indeed ver y efficient -- for

traditional farming operations to combine pasturing with

raising row crops  that yield feed for the farm' s livestock.

Cf.  Concerned Area Residents for the Environment v.

Southview Farm,  34 F. 3d 114,  116 (2d C ir.  1994),  cert.
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1 The transition from one farming use to another (i. e.,
pasturing to growing row crops) often must occur over a
period of years, depending on variables such as time,  money,
geography, climate, and topography.  These preparatory
activities, which often include draining and plowing, still
constitute normal farming activities and indicate that the area
in transition has neither "been converted to another [non-
farming] use" nor " lain idle" so as to deprive a farmer of the
exemption.  See 33 C. F.R. § 323. 4(a)(1)(ii).

2 As Petitioner notes, only one other court of appeals has
applied the recapture provision in the context of previously
farmed land being converted from a wetland farming use to a
non-wetland farming use.   See  United  States v. Akers, 785
F.2d 814, 820 (9th Cir. ), cert. denied, 479 U.S. 828 (1986).

denied 63 U. S.L. W.  3599 (Apr.  24,  1995).   It also is

quite common for farm ers to alter the mix of planting and

pasturing as needs change,  markets evolve, and personal

resources either expand or contr act. 1  Finally,  it must be

noted that planting and pasturing are merely subsets of

the myr iad activities tha t compr ise "normal farm ing"  in

the United States.  Recognizing all of these realities, the

relevant statutory  and regulatory provisions per mit

flexibility within the broad categories of activities (farm-

ing,  silviculture, and r anching) to which the section 404

exemption applies. 

Like the exemption scheme, the recapture provision

of section 404(f) has been construed to extend the reach

of the CW A into normal farming activities that Congress

intended to leave alone.2  The key phrase of the one

sentence statutory text is "bringing an area of the naviga-

ble water s into a use to  which it was not pr eviously

subject. "   33 U. S.C . § 1344(f)(2).  T he text itself pro-

vides no further elaboration on the meaning of "use",  and

the conflicting provisions of the implementing regulations

simply confuse the matter.  On the one hand, the regula-

tions appear to adopt the broad  and flexible  approach to
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farming "uses"  and "activities" by specifying that " a

perm it will be required for  the conversion of a cypress

swamp to some other use or the conversion of a wetland

from silvicultural to agricultural use."  33 C. F. R. §

323. 4(c).   This sentence at least implies that a conversion

from one farming use to another -- for example, from

pasturing to growing row crops -- would avoid the

recapture provision.   On the other hand, how ever,  a later

sentence states categorically that " [a] conversion  of a

section 404 wetland to a non-wetland is a change in use

of an area of waters of the U nited States."  Ibid.

This later sentence lacks textual and structural

support in the CW A,  and in fact is inconsistent w ith

related regulatory provisions, and,  more importantly,

with the intent of Congress.  See E.I.  du Pont de

Nemours and Co.  v. Train , 430 U .S.  112, 138 (1977)

("T he question  * * * is not what a cour t thinks is gener-

ally appropriate to the regulatory process; it is what

Congress intended for these regulations.").   Reading the

subsections of section 404(f) together,  every  indication in

the statute and r egulations,  save this one,  points to

"farming, silviculture, or  ranching" -- not to "wetlands or

non-wetlands"  -- as the relevant frames of reference for

the application of the exemption and r ecaptur e prov i-

sions.   Moreover , the legislative history makes clear that

Congress did not mean to interfere with the integrated

operations of family farms by requiring a permit every

time a farmer reconfigures the mix between pasturing and

row crops .   Congress,  as Senator  Muskie pointed  out,

well understood that "draining poorly drained farm * * *

land" would affect a substantial hydrological alteration  to

"m illions of acres" nationwide.   4 Legislative History, at

1042 (statement of Sen. M uskie).   Yet, as the Senator

stated emphatically, "once and for all," no permits are

required for such activities.  Ibid.   Accor dingly,  the
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recapture provision of section 404(f)(2), properly con-

strued,  does not remove active and ongoing farming

operations from within the ambit of one or more of the

exemptions in sec tion 404(f)(1).

II. THE MISCONSTRUCTION OF SECTION 404(f)

IMPOSES INTOLERABLE BURDENS ON

FARMERS THAT CONGRESS DID NOT IN-

TEND

The construction of C WA section 404(f) to require

farmers who,  in the context of an ongoing farming

operation,  conver t pasture land into crop-bearing fields to

obtain a permit from the Corps of Army Engineers

(COE) imposes  significant financial and administrative

burdens on farmers.   Loss of time completing bureau-

cratic paperwork,  legal fees, delay and uncertainty,

potential fines, loss of productive land -- all these costs

will either make farm ing less profitable and thus less

desirab le as a livelihood and investment, or will drive up

the prices charged to consumers for food and other basic

necessities.  Indeed, the administrative nightmare associ-

ated with the CWA's permit scheme often deters farmers

from even applying for a permit and discourages all but

the most dete rmined from challenging a per mit denial in

the court system.   Instead,  farmers pursuing once com-

monplace agricultural and soil maintenance activities

become the silent victims of overeager environmental

regulators.

Congress envisaged no such consequences when it

amended the CWA.   Indeed, the legislative histor y is

replete  with statements indicating that Congress intended

that the exemption scheme would have precisely the

opposite ef fect.   As of 1977, section 404 "ha[d] become

synonymous with Federal overregulation,  overcontro l,

cumbersome bureaucratic procedures,  and a general lack
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of realism."   4 Legislative History,  at 903 (statement of

Sen. Bentsen).   Accor dingly,  Congress undertook to

amend the CWA as an expression of "the fact that we

never intended under Section 404 that the Corps of

Engineers be involved in the daily lives of our farmers,

realtors,  [and] people involved in forestry. .  ."   Id, at 924

(statement of Sen.  Domenici).  The resulting exemption

of norm al farming,  silviculture, and r anching activities

from the permit requirem ent,  predic ted Chairman

Randolph,  "will greatly simplify the administrative

process and reduce the potential redtape burden. "  Id. ,  a t

897 (statement of Sen.  Randolph).  

Unfortunately,  implementation has not proceeded as

intended.  Rather,  horror stories,  both general and

specific, have accumulated rapidly as the COE has

extended its tentacles to put a stranglehold on what

heretofore have been regarded as normal farming activi-

ties.

!  The head of the Mountain States Legal Founda-

tion, a non-profit legal center in Denver,  described the

reaction of farmers to the onslaught of environmental

regulation as "angry,  afraid, confused and amazed

because of the things that gover nment is  doing to them."

Grant,  Don't Tread on Me, Beef Today,  April 1994, at

20.

!  In the Dakotas and Minnesota "farmer  furor over

wetland regulation is an ongoing saga."  The tightening

grip of federal regulators has caused far mers to stop

draining the "potholes" that dot farms in the region.

Now known as " farmed wetlands, " these areas no longer

can be altered, even though they tend to be dry in many

years.   Gullickson, The War of the Wetlands,  The

Farm er/D akota Farmer , D ecember 1994,  at 5.
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!  Farm ers in the Upper M idwest also "have found

that government red tape is rampant in appealing wetland

designations,"  and are still more stunned by the steep

penalties for noncompliance with regulations, even for

good-faith violations.  Ibid.

!  Brian Odden,  a South Dakota farmer,  learned that

something as minor  as plowing a fur row across one of his

fields could cost thousands of dollars in penalties through

reduced federal farm payments.   Mr.  Odden believed that

he was merely turning under weeds that accumulated

after heavy rains in 1993, but federal wetlands regulators

cited him because the furrow allegedly allowed water to

drain  from a nearby wetland.  Walker, Wetlands Regula-

tions Often Confuse, Anger Many Farmers,  Sioux F alls

Argus Leader,  August 4, 1994,  at A1.

!  John and Josephine Bronczyk, a brother and sister,

learned that 75% of their 160-acre Minnesota farm had

been designated a "public water wetland"  by state

authorities.  This designation im periled  their pr operty

rights  by pur ported ly giving the  public,  including hunt-

ers,  a right to  walk within 200 yards of their home.

Property Rights:  Public Access to Wetland Prompts

Lawsuit ,  4 Greenwire:  The Daily Executive Briefing on

the Envir onment 5 (D ecember  20,  1994).

!  A California family purchased property to plant 40

acres of grapes for their winery.   To help pay the prop-

erty taxes, they also planted hay on the remaining acres

of their parcel.   A land-use attorney hired to assist them

in complying with COE r egulators advised them that they

were exempt from the C WA per mit requirem ent because

their land had been used for growing hay since the 1930s

and more recently for grazing cattle.  Aerial photographs

and an affidavit from the farmer who planted the field for

over 40 years were insufficient to deter the federal
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regulators,  who continued to insist that the family had

violated the CW A.   Letter  from Edward R .  Bunting to

Congressman Lynn Woolsey,  reprinted in Land Rights

Letter, July/ August 1994, at 5.

!  A Februar y 1994 study of COE r ecords found that

93 percent of individual permit applications exceeded the

60-day standard for "evaluation time" specified in Corps

regulations and that the  average length of the process was

373 days.  Over  half of the applications submitted

between 1988 and 1993 ended up being withdrawn either

by the individual applicants or by the Corps.   In one

particu larly stunning example, an application involving

just 26 square feet of wetland impacts was withdrawn

after 450 days without a disposition.  The study con-

cluded that "those who criticize the 404 program for

excessive delays in the permitting process are not just

crying wolf; it takes the average applicant with a

wetlands project a long time to get a permit decision."

Albrecht and Goode, Wetland Regulation in the Real

World , L and Rights Letter, July/August 1994,  at 13.

These few examples -- we could multiply them many

times over -- demonstrate that current interpretation and

administration of the section 404 exem ption,  perm it,  and

review processes have not fulfilled Congress'  aim of

minimizing the presence of federal regulators in the

routine decisions of family farmers.   The examples,  in

fact,  provide a glimpse into the havoc being wreaked by

overzealous bureaucrats  and acquiesced in by the federal

courts.   These are not stories about individuals and

corporations indiscriminately filling in wetlands to

develop hotels, golf courses or subdivisions.  They are

not even about far mers seeking to  incorporate new tracts

of non-farm wetlands into the agr icultural process.   If

they were,  there would be no question that Congress

meant for the permitting process to apply.  Rather,  these
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vignettes simply detail the plight of hard-wor king Am eri-

can farmers tr ying to work their existing farm operations

as efficiently as they can manage.  To the extent that

these operations are maintained through ordinary pro-

cesses and methods, C ongress did not intend that they too

be swept under the jurisdiction of the burdensome CWA

permit scheme.

III. THE PROPER CONSTRUCTION OF THE

STATUTORY AND REGULATORY SCHEME

IMPLEMENTED UNDER CWA SECTION

404(f) INFORMS ANALYSIS OF WHETHER

FARMERS ARE ENTITLED TO JUST COM-

PENSATION UNDER THE TAKINGS CLAUSE

Corr ect analysis of the statutory and regulatory

scheme implemented under CW A section 404(f) touches

on whether  governmenta l restr ictions on the beneficial

use of farm land cons titute takings for which just com-

pensation must be paid under the Fifth Amendment of the

Constitution.  See United States v. Riverside Bayview

Homes,  Inc.,  474 U. S. 121,  129 n.6 (1985) (dicta)

("Because the Corps has now denied r espondent a perm it

to fill its property, r espondent may well have a ripe cla im

that a taking has occurred.  * * * [I]f the Corps has indeed

effectively taken respondent' s property,  responden t' s

proper course is not to resist the Corps'  suit for enforce-

ment by denying that the regulation covers the property,

but to initiate a suit for compensation in the Claims

Cour t." ); see also Clark, Wetlands:  Compensation for

"Taking"  by Denial of the Section 404 Permit, 29 Idaho

L.  Rev.  41 (1992/1993); Klock and Cook,  The Condemn-

ing of America:  Regulatory "Takings" and the Purchase

by the United States of America's W etlands, 18 Seton H.

L.  Rev.  330 (1988); R afterman, N ote, It' s Not Easy

Being Green:  The Judicial View of Government Takings

of Private Wetlands, 2 F ordham Envtl.  L.  Rev. 155



17

(Summer 1991).  T he harsh economic impact of not being

able to farm sections of one' s farm hardly needs elabora-

tion, see Penn  Central  Transp. Co.  v. City of New York,

438 U. S. 104,  127 (1978) (noting that a "use restriction"

may be a taking if it has an "unduly harsh impact upon

the owner ' s use of the p roper ty"),  particu larly in the

context of an ongoing farming operation where significant

investment-backed expectations are frustrated.  Ibid. ,  a t

124.   And certainly most farmers had no reason to

expect,  when they began farming their land, that the

government later would tell them that they could not

convert a pasture into a field of row crops,  with or

without a federal permit.  See Lucas v.  South Carolina

Coastal Council, 112 S. Ct.  2886, 2894 n.7 (1992)

(stating that farmers'  reasonable expectations have "a rich

tradition of protection at comm on law" ).

The complete absence of any mention in the legisla-

tive history  of the 1977 amendments  to the CWA of any

conflict,  or even tension, between the permit scheme and

the Takings Clause  provides fur ther evidence that the

construction of section 404(f) has departed radically from

the course intended by Congress.   In view of the potential

for a plethora of Fifth Am endment takings claims by

farmers denied the beneficial use of their property for

something as routine as converting a pasture into a field

of row crops, it is particularly appropriate for this Court

to scrutinize strictly the judicial and regulatory interpreta-

tion of the exemption and recapture provisions of CWA

section 404(f).  See Bell Atlantic Tel. Cos.  v . FCC,  24

F.3d 1441, 1445 (D.C. Cir. 1994) (construing statute

narrowly to defeat administrative order tha t would

necessar ily give rise to unconstitutional takings); see also

Edward J.  DeBartolo Corp.  v. Florida Gulf Coast Bldg.

& Constr.  Trades Council ,  485 U .S.  568, 577 (1988)
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(narrowing agency' s construction of statute that gives rise

to "ser ious constitutional concer ns").

CONCLUSION

The petition for writ of certiorari should be granted.

Respectfully submitted.
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