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STATEMENT OF JURISDICTION
This appeal is from an Order of the Court of Common Pleas of Philadel phia County en-
tered on July 12, 2005, which, among other things, denied certain preliminary objections of De-
fendant AT& T Wireless Services, Inc. (“AWS’) that are in the nature of a motion to compel ar-
bitration. This Court has jurisdiction over this appea pursuant to 42 Pa. C.S. § 7320(a) and
Pennsylvania Rule of Appellate Procedure 311(a)(9).
ORDER IN QUESTION
The Order entered on July 12, 2005, by the Honorable Mark |. Bernstein reads as follows:
AND NOW, this 8th day of July, 2005, upon consideration of the
Preliminary Objections of Defendant AT& T Wireless Services,
Inc. to Plaintiff’s Fifth Amended Class Action Complaint, and
Plaintiff’s Response thereto, it is hereby ORDERED and DE-
CREED that the preliminary objections are SUSTAINED as fol-
lows:
Counts I, 11, and 111 having covered [sic] by the memorandum de-
cisions of Judge Jones dated December 3, 2003 and October 22,
2004 are hereby dismissed. All other preliminary objections are
overruled. Defendant’s [sic] shall file an answer within 30 days
hereof and shall conduct any necessary discovery within 30 days
thereafter.
A copy of this Order is appended to this brief as Exhibit A. A copy of the court’s Opin-
ion, dated January 24, 2006, is appended as Exhibit B.
STATEMENT OF THE SCOPE AND STANDARD OF REVIEW
In reviewing a ruling on preliminary objections, this Court accepts as true all well pled,
material allegations in the complaint. McNulty v. H& R Block, 2004 PA Super 45, 1 3, 843 A.2d
1267, 1269. In reviewing aruling on preliminary objections that is in the nature of a denial of a

petition to compel arbitration, this Court examines the lower court’s ruling for abuse of discre-

tion or error of law. Id. The issue of whether a contract is unconscionable is a question of law.



Lytle v. Citifinancial Servs., Inc., 2002 PA Super 327, 810 A.2d 643, 658. This Court reviews
guestions of law de novo. Wellspan Health v. Bayliss, 2005 PA Super 76, 1 13, 869 A.2d 990,

996. The scope of review is plenary. McNulty, 2004 PA Super 45, {3, 843 A. 2d at 1269.



STATEMENT OF THE QUESTIONSINVOLVED

1. Whether plaintiff’s agreement to arbitrate claims arising out of her relationship

with AWS is unconscionable merely because it requires that arbitration be conducted on an indi-

vidual basis. Answer below: Yes.
2. If so, whether Pennsylvania law is preempted by the Federal Arbitration Act, 9
U.S.C. 88 1 et seq. Answer below: No.

3. Whether claims under the Magnusson-Moss Warranty Act, 15 U.S.C. 88 2301 et

seg., are arbitrable. Answer below: Not addressed.



STATEMENT OF THE CASE

Form of Action and History of the Case

Brandon Beckermeyer, the original named plaintiff in this case, filed this putative class
action against AWS and co-defendant Panasonic Telecommunications System Company (“ Pana-
sonic”) in the Court of Common Pleas of Philadelphia County. Beckermeyer’s complaint al-
leged that certain features of his Panasonic cellular phone, which he allegedly purchased from an
authorized sales agent of AWS, violated the Magnusson-Moss Warranty Act (“MMWA?”), 15
U.S.C. 88 2301 et seq.; breached state-law express and implied warranties; and violated the
Pennsylvania Unfair Trade Practices and Consumer Protection Law (*UTPCPL”), 73 P.S.
88 201-1 et seg. The court sustained Defendants' preliminary objectionsto all counts but permit-
ted Beckermeyer to amend his complaint to state different claims under the MMWA.. Becker-
meyer did so, and the court then overruled Defendants objections to certain of Beckermeyer’'s
claims under the MMWA and his state-law claim for breach of the implied warranty of mer-
chantability.

Beckermeyer subsequently withdrew from the case, and Lorena Afroilan was alowed to
intervene as the new named plaintiff. Under the terms and conditions of her AWS service,
Afroilan is required to pursue any claims against AWS in individual arbitration or small claims
court. AWS timely filed preliminary objections and asked the court to compel arbitration ac-
cording to the terms of the parties agreement. By order entered July 12, 2005, the Honorable
Mark 1. Bernstein overruled AWS's objections in relevant part. In a subsequent opinion, which
is available on Westlaw at 2006 WL 416863, the court held that AWS's arbitration clause was
unconscionable and unenforceable because it requires that arbitration be conducted on an indi-

vidual basis.



Statement of Facts

1. Brandon Beckermeyer Commences This Putative Class Action. On August 7, 2002,
Brandon Beckermeyer, the origina named plaintiff in this case, filed a putative class action
against AWS and co-defendant Panasonic Telecommunications Systems Company. Becker-
meyer was then and is now employed as a wireless network engineer by Cingular Wireless LLC.
Beckermeyer's complaint aleged that he purchased a Panasonic Duramax cellular phone for
$225 from Nationwide Wireless (“Nationwide”), which alegedly was acting as an “authorized
sales agent” of AWS. (R. 93a). Beckermeyer alleged that, prior to purchasing the phone, he told
Nationwide that he did not intend to purchase wireless service from AWS, athough he did not
allege how or when he communicated this information. (Id.) He claimed that Nationwide did
not inform him that the phone would work only with AWS service. (Id.)

According to Beckermeyer, when the phone arrived he tried to program it to work on a
wireless network other than AWS but was unable to do so as the result of a “system operator
code lock” (*SOC lock™) that allegedly prevented the phone from being reprogrammed to work
on other networks. (1d.) Beckermeyer claimed that he then contacted both AWS and Panasonic
and was told that the lock could not be removed. (R. 93a-94a). He further alleged that AWS and
Panasonic would not repay him the purchase price for his phone (R. 94a), although he apparently
never requested a refund or reimbursement from Nationwide.

Beckermeyer thereafter signed up for AWS service, but he cancelled that service a few
monthslater. (Id.) He alleged that when he cancelled his service he again asked AWS and Pana-
sonic to remove the locking device or to pay him for the cost of his phone, and that AWS and
Panasonic again declined to do so. (Id.)

In his Third Amended Complaint, Beckermeyer alleged that, by programming his phone

so that it would not work with other wireless providers, AWS and Panasonic had 1) violated the
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MMWA; 2) breached state-law express and implied warranties, and 3) violated the UTPCPL.
(R. 97a-100a). By order dated December 3, 2003, the Court of Common Pleas sustained Defen-
dants preliminary objections to the Third Amended Complaint and dismissed all three counts.
(R. 156a). However, based on allegations that Beckermeyer first raised in his brief in opposition
to Defendants preliminary objections, the court granted Beckermeyer twenty days to file an
amended complaint raising certain new claims under the MMWA.. (R. 156a-157a; 162an.3).

Contrary to the court’s order, Beckermeyer’s Fourth Amended Complaint reasserted al
claims contained in his Third Amended Complaint. (R. 177a-180a). By order dated October 22,
2004, the court again dismissed claims alleging breach of express warranties and the warranty of
fitness for a particular purpose and violation of the UTPCPL. (R. 285a-2864). The court over-
ruled Defendants’ objections to Beckermeyer’s claims alleging breach of the implied warranty of
merchantability and certain violations of the MMWA. (R. 286a-287a).

In late October 2004, AWS became part of Cingular.' In January 2005, Cingular in-
formed Beckermeyer’'s counsel that Beckermeyer’s continued participation in the lawsuit consti-
tuted a breach of his duty of loyalty to Cingular and that Cingular had advised Beckermeyer of
this issue previously, while the merger was still undergoing regulatory review. (R. 499a). Ac-
cordingly, Cingular advised that Beckermeyer should either withdraw from the lawsuit or resign
his employment. Beckermeyer subsequently withdrew from the lawsuit with the court’s ap-

proval. (R.624a).

! Cingular Wireless LLC completed its merger with AWS on October 26, 2004. See Cin-
gular Wireless, Investor Relations, at http://www.cingular.com/investors. AWS is now New
Cingular Wireless Services, Inc., which is a wholly-owned subsidiary of Cingular Wireless 11
LLC, which in turniswholly owned by Cingular Wireless LLC and its subsidiaries.



2. Lorena Afroilan Intervenes As The Named Plaintiff. At the time of Beckermeyer’s
withdrawal, Lorena Afroilan filed a petition to intervene as a new class representative and sought
to adopt the allegations contained in Beckermeyer’s Fourth Amended Complaint as her own. (R.
435a-436a). Defendants opposed Afroilan’s petition on two principal grounds: First, under the
terms and conditions of her AWS service agreement, Afroilan had agreed to submit any claim
against AWS to individual arbitration (or, alternatively, to proceed in small claims court) and,
further, had waived any right to participate in a class action in the event that her arbitration
clause was deemed inapplicable or invalid. Thus, Afroilan was not a suitable class representa-
tive. Second, Afroilan’s complaint failed to set forth the material facts or allegations on which
her own personal claims were based. (R. 512a-516a). By order docketed March 4, 2005, the
court granted Afroilan’s petition to intervene subject to the requirement that she file an amended
complaint setting forth her own personal, factual allegations within 20 days. (R. 624a).

Afroilan’s “Fifth Amended Complaint” aleged that she purchased her Panasonic cellular
phone from an AWS agent at a price of “at least $50.00.” (R. 629a). Like Beckermeyer,
Afroilan alleged that her phone contained a SOC lock, that she obtained service through AWS,
that she discontinued that service several months later, and that she was required to pay an early-
termination fee as aresult. (R. 630a). She also alleged that AWS and Panasonic refused to re-
move the SOC lock or refund the purchase price of the phone. (Id.) Unlike Beckermeyer, how-
ever, Afroilan apparently intended to obtain AWS service when she purchased her phone. (R.
629a-630a). In all other respects, her complaint was substantively identical to Beckermeyer’s.
Afroilan also reasserted all claims contained in Beckermeyer’s Fourth Amended Complaint, in-

cluding those that the court had dismissed twice already. (R. 633a-6364).



3. Afroilan’s Arbitration Agreement. The cellular phone that Afroilan obtained, like all
AWS phones, was packaged in a box with a Welcome Guide containing the terms and conditions
of AWS service. (R. 647a-649a; 676a). Afroilan admits that she received the Welcome Guide in
connection with her purchase of her AWS phone. (R. 737a). Page 2 of Afroilan’s Welcome
Guide urged her to “please read the following important information.” (R. 681a). The first item
of that important information, entitled “Terms and Conditions,” states:

By using the phone or service, accepting a benefit in exchange for
committing to new Terms and Conditions, or by paying any
amount billed to your account, you consent to the Terms and Con-
ditions set forth in thisguide. If you do not agree with these Terms
and Conditions, do not use the phone or service and notify us im-
mediately to cancel service. A full copy of the Terms and Condi-
tions can be found starting on page 21.

(Id.) The Welcome Guide also provided that any phones purchased from AWS could be returned
for arefund for 30 days following the purchase. (R. 694a).

The Terms and Conditions of Afroilan’s AWS wireless service contain a provision that,
subject to two specific exceptions, requires individual arbitration of “[a]ny dispute or claim” be-
tween Afroilan and AWS. (R. 703a). Inrelevant part, this provision provides:

5. RESOLUTION OF DISPUTES. PLEASE READ THIS
SECTION CAREFULLY. IT AFFECTS RIGHTS THAT YOU
MAY OTHERWISE HAVE. IT PROVIDES FOR RESOLUTION
OF MOST DISPUTES THROUGH ARBITRATION INSTEAD
OF COURT TRIALS AND CLASS ACTIONS. ARBITRATION
IS FINAL AND BINDING AND SUBJECT TO ONLY VERY
LIMITED REVIEW BY A COURT....

a. Binding Arbitration. This provision is intended to be inter-
preted broadly to encompass all disputes or claims arising out of
our relationship. Any dispute or claim made by you or against us
... arising out of or relating to this Agreement or the Service or any
equipment used in connection with the Service (whether based in
contract, tort, statute, fraud, misrepresentation or any other legal
theory) will be resolved by binding arbitration except that (1) you
may take claimsto small claims court if they qualify for hearing by
such court, or (2) you or we may choose to pursue claims in court
if the claims relate solely to the collection of any debts you owe to
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us. However, even for those claims that may be taken to court, you
and we both waive any claims for punitive damages and any right
to pursue claims on a class or representative basis.

b. Arbitration Procedures. ... An arbitrator may not ... order
consolidation or arbitration on a class wide or representative basis,
or award punitive damages or any other damages aside from the
prevailing party’s actual damages, except that the arbitrator may
award on an individual basis damages required by statute and may
order injunctive or declaratory relief pursuant to an applicable con-
sumer protection statute.... If any portion of this arbitration clause
is determined by a court to be inapplicable or invalid, then the re-
mainder shall still be given full force and effect.

c. Costsof Arbitration. ... [FJor claims of less than $1,000, you
will be obligated to pay $25 and we will pay al other administra-
tive costs and fees....

d. Waiver of Punitive Damage Claims and Class Actions. By
this agreement, both you and we are waiving certain rights to liti-
gate disputes in court. If for any reason this arbitration clause is
deemed inapplicable or invalid, you and we both waive, to the full-
est extent allowed by law, any claims to recover punitive or exem-
plary damages and any right to pursue any clams on a class or
consolidated basis or in a representative capacity.

(R. 703a-7044a).

4. AWS Moves To Compel Arbitration. Based on this provision, AWS filed timely pre-
liminary objections to Afroilan’s complaint and asked that the court compel arbitration or, if the
court determined that any of Afroilan’s claims were not arbitrable, strike Afroilan’s class allega-

tions and representative claims. (R. 647a-653a).? Afroilan responded by arguing that the arbitra-

2 AWS also objected to Afroilan’s attempt to revive claims already dismissed in two prior

orders. (R. 653a-655a). The court sustained this objection. (R. 919a).

Afroilan meanwhile filed preliminary objections to AWS's preliminary objections, argu-
ing that AWS had failed to comply with Pennsylvania Rule of Civil Procedure 1028(b) (“All pre-
liminary objections shall be raised at one time.”) and had waived the right to compel arbitration
by litigating against Beckermeyer. (R. 741a-7443a). AWS responded that Afroilan’s objections
were meritless because it had moved to compel arbitration as soon as Afroilan became a party to
the case. (R. 893a-899a). By Order dated July 5, 2005, the court agreed with AWS and over-
ruled Afroilan’s objections. (R. 912a).



tion agreement was unconscionable because it did not provide for class arbitration and that her
clams under the MMWA were not arbitrable. (R. 863a-876a). In reply, AWS argued that
Afroilan’s arbitration agreement was not unconscionable, that the FAA would preempt any state-
law unconscionability holding to that effect, and that Afroilan’'s MMWA claims, like all her
other claims, were fully arbitrable. (R. 892a-910a). The court overruled AWS's preliminary ob-
jections by order dated July 12, 2005. (Order, Exhibit A to this brief).

AWSfiled atimely notice of appeal. (R. 9144).

5. The Opinion Below. In a subsequent opinion, the Court of Common Pleas, after ac-
knowledging the benefits of arbitration and the longstanding state and federal policies favoring
agreements to arbitrate (Mem. Op., Exhibit B to this brief, at 6-7), emphasized general policy
considerations supporting the use of the class-action device (id. at 7-8). Before considering
Afroilan’s unconscionability defense, the court dismissed AWS's argument that the FAA would
preempt a state-law holding of unconscionability based on the unavailability of class arbitration.
(Id. at 8-10). The court reasoned that, because the FAA does not expressly preempt generally
applicable contract defenses, such as unconscionability, it does not preempt the unconscionabil-
ity defense on which Afroilanrelies. (Id. at 10).

Before addressing Afroilan’s agreement to arbitrate, the court again emphasized the
“great public importance” of class actions, stating that class actions “remain the essential vehicle
by which consumers may vindicate their lawful rights’ and that “[t]he average consumer, having
limited financial resources and time, cannot individually present claimsin court or in an arbitra-
tion.” (Id. at 14). The court then concluded broadly that “[n]o individual consumer possibly
could or ever will individually litigate most consumer claims,” reasoning that “[t]he cost of |aw-

yers, fees, and expert witnesses’ makes the individual pursuit of such claims “impractical.” (ld.
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at 15) It aso concluded that if “the law require[d] consumersto litigate or arbitrate individually,
defendant corporations [would be] effectively immunized from redress of grievances.” (ld. at
15-16).

The court stated that Afroilan paid only $50 for her phone and concluded that
“[e]veryone knows [such a case] will never be arbitrated on an individual basis’ because “[n]o
individual will expend the time, fees, [costs and/or] other expenses necessary for individua liti-
gation or individual arbitration for this small potential recovery.” (ld. at 16). The court accord-
ingly reasoned that enforcing Afroilan’s agreement to arbitrate individually would *immunize[]”
AWS “from any minor consumer claims’ and that it was “clearly contrary to public policy to
immunize large corporations from liability.” (Id. at 16-17). The court then announced a broad
rule that “[t]he preclusion of classwide litigation or classwide arbitration of consumer claims,

imposed in a contract of adhesion, is unconscionable and unenforceable.” (Id. at 17).

11



SUMMARY OF ARGUMENT

The Federal Arbitration Act (“FAA™), 9 U.S.C. 88 1 et seq., “embodies the nationa pol-
icy favoring arbitration.” Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. _, , 126 S. Ct.
1204, 1207 (2006). In keeping with this policy, Section 2 “withdrew the power of the states to
require a judicial forum for the resolution of claims which the contracting parties agreed to re-
solve by arbitration.” Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). The single exception
to this rule is that courts may refuse to compel arbitration if “the agreement to arbitrate ... is
revocable ‘upon such grounds as exist at law or in equity for the revocation of any contract.””
Perry v. Thomas, 482 U.S. 483, 489 (1987) (quoting 9 U.S.C. § 2) (emphasis added). Notwith-
standing these well-established principles, the court below denied AWS' s motion to compel arbi-
tration of Afroilan’s dispute because her contract requires her to arbitrate her dispute on an indi-
vidual basis rather than as a class representative. That ruling is wrong and should be reversed for
two independent reasons.

First, an agreement is unconscionable only when “the contractual terms are unreasonably
favorable to the drafter and ... there is no meaningful choice on the part of the other party re-
garding the acceptance of the provisions.” McNulty, 2004 PA Super 45, 1 26, 843 A.2d at 1273.
Neither of these conjunctive requirements was met here. To begin with, Afroilan presented no
evidence that she lacked a “meaningful choice” as to the terms of her arbitration clause. To the
contrary, under her contract, Afroilan was offered a 30-day period during which she could have
returned her phone for afull refund if she did not like any of the terms and conditions, including
the arbitration provisions. Thus, Afroilan was free to reject her agreement with AWS in favor of
any one of AWS's competitors. In addition, the Court of Common Pleas holding that AWS's
arbitration agreement is unconscionable simply because it requires arbitration on an individual

basis is contrary to both the great weight of authority nationwide and this Court’s recent prece-
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dent. An arbitration clause that caps consumer arbitration fees at $25 cannot fairly be character-
ized as “unreasonably favorable to the drafter.” Nor is there any basis for the court’s belief that
the arbitration clause serves to “immunize [AWS] from liability.” Because Afroilan seeks dam-
ages well in excess of her cost to arbitrate, and because attorneys fees and costs are recoverable
under the MMWA and the UTPCPL, arbitration remains a meaningful and practical alternative
to class-action litigation. Numerous courts have so held.

Second, under well-established principles of conflict preemption, the Court of Common
Pleas’ holding that arbitration clauses are enforceable only if they permit class arbitration is pre-
empted by the FAA. Arbitration is a favored means of resolving disputes, including small con-
sumer claims, precisely because it saves time, trouble, and expense. Conditioning the enforce-
ability of arbitration provisions on the availability of class arbitration would eviscerate these
benefits, discourage the use of arbitration agreements, and ultimately spell the end of consumer
arbitration. Nothing could more obvioudly frustrate the objectives of the FAA, and any such rule
of state law would, therefore, be preempted.

We anticipate that, as in the court below, Afroilan will argue that her MMWA claims are
not arbitrable. Her first argument relies on an FTC regulation to that effect, but the great weight
of authority has regjected the regulation as an unreasonable interpretation of the MMWA.
Afroilan’s second argument relies on a different FTC regulation that requires that “informal dis-
pute resolution mechanisms’ be identified on the warranty document itself. But binding arbitra-
tion provisions are not such mechanisms, as the text of the statute and regulation make clear, and
the reasoning of many courts confirms. Accordingly, Afroilan’s MMWA claims, like every
other federal statutory claim the Supreme Court has addressed over the past two decades, are

fully arbitrable.
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ARGUMENT

THERE IS NOTHING UNCONSCIONABLE ABOUT AN ARBITRATION
AGREEMENT THAT REQUIRES ARBITRATION TO PROCEED ON AN IN-
DIVIDUAL BASIS.

Under Pennsylvania law, a contractual provision is not deemed unconscionable unless it
is both substantively unconscionable (“unreasonably favorable to the drafter”) and procedurally
unconscionable, which means that the non-drafting party has “no meaningful choice” other than
to accept it. McNulty, 2004 PA Super 45, 1 26, 843 A.2d at 1273. Asthe party resisting arbitra-
tion, Afroilan bore the burden of proving that her arbitration agreement was unconscionable. See
Harrisv. Green Tree Fin. Corp., 183 F.3d 173, 181 (3d Cir. 1999) (applying Pennsylvania law).
Contrary to the holding of the Court of Common Pleas, she failed to meet that burden as to either
procedural or substantive unconscionability.

A. The Class-Action Waiver In The Parties Arbitration Agreement Is Not Pro-
cedurally Unconscionable.

An agreement is not unenforceable unless it is both substantively unconscionable and
procedurally unconscionable. Under Pennsylvania law, a contract can be procedurally uncon-
scionable if the non-drafting party had “no meaningful choice” other than to “accept[] [its] provi-
sions’—i.e,, if it isa contract of adhesion. McNulty, 2004 PA Super 45, 1 26, 843 A.2d at 1273.
While AWS's Welcome Guide is assuredly a form contract, “not every form contract can be
termed a contract of adhesion. Whether a contract is, in fact, an adhesion contract must be de-
termined on an individual basis, in light of the particular circumstances and parties involved,”
and “the party challenging the contract or provision bears the burden of affirmatively ... proving
the unconscionability.” Denlinger, Inc. v. Dendler, 415 Pa. Super. 164, 175, 608 A.2d 1061,

1067 (1992).
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Afroilan put forward no evidence that she lacked a “meaningful choice’ as to the pur-
chase of her phone. Nor do the circumstances of the transaction suggest that this was the case.
AWS “is not an exclusive supplier of rare or much-sought-after goods, a situation which could
induce one to ‘adhere’ to an unfavorable contract and thereby reduce meaningful choice.” Id. at
178, 608 A.2d at 1068 (citation omitted). Rather, wireless phones and service “are readily avail-
able from a variety of sources’; if Afroilan found AWS's terms “onerous, [she] was at liberty to
seek a[phone and service] elsewhere.” 1d.; accord Dabney v. Option One Mortgage Corp., 2001
WL 410543, a *5 (E.D. Pa. Apr. 19, 2001) (“ Thereis no evidence that Plaintiff attempted to ne-
gotiate over the challenged [arbitration] provision or that she did not have the opportunity to ob-
tain other financing sources if the provision was unacceptable to her.”).

In addition, page 2 of Afroilan’s AWS Welcome Guide urged her to review the Terms
and Conditions of her wireless service, advising her that she would consent to those terms by us-
ing her phone or service. (R. 681a). The Welcome Guide further stated that she should cancel
service immediately if she did not agree to those terms (id.) and offered a 30-day window during
which she could return her phone for a full refund (R. 694a). Finaly, the class waiver is men-
tioned three times in the arbitration clause, including in the first paragraph in all capital letters.
(R. 703a-7043).

Relying on the notice provided by the AWS Welcome Guide and the fact that consumers
are free to choose among numerous providers of wireless service, two recent decisions have held
that arbitration clauses contained in similar AWS Welcome Guides were not procedurally uncon-
scionable. See Chandler v. AT& T Wireless Servs., Inc., 358 F. Supp. 2d 701, 705 (S.D. I1l. 2005)
(“even though Chandler could not negotiate the terms of the contract, she was free to make other

choices, such as choosing a cellular service other than AWS’); Fonte v. AT& T Wireless Servs.,
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Inc., 903 So. 2d 1019, 1027 (Fla. Dist. Ct. App. 2005) (“If Fonte was unsatisfied with the terms,
she did not have to sign the contract.... Fonte was free to choose any wireless service provider
without limitation.”); see also, e.g., Lux v. Good Guys, 2005 WL 1713421, at *1 (C.D. Cal. July
11, 2005) (holding that an arbitration clause containing a class waiver was not procedurally un-
conscionable where the borrower was free to seek another lender if he objected to the terms he
was offered). The same result should obtain here, as there is no basis for the Court of Common
Pleas' conclusion that Afroilan was “forced to accept” the arbitration agreement at issue. Mem.
Op. a 16. Rather, as in Chandler and Fonte Afroilan was free to choose from any number of
wireless service providers, the AWS Welcome Guide reasonably alerted her to the terms and
conditions to which she was consenting, and she remained free to reject AWS' s terms and condi-
tions, cancel her service, and receive a full refund within thirty days of her purchase.® (R. 694a).
Given the ubiquity of standardized contracts and their importance to the modern econ-
omy, procedural unconscionability must mean something more than that the agreement was a
form contract. To hold otherwise would eliminate half of the unconscionability test with respect
to 99% of al contractsin use today. John J.A. Burke, Contract as Commodity: A Nonfiction Ap-
proach, 24 SETON HALL LEGIS. J. 285, 290 (2000) (estimating that standard form contracts ac-

count for 99% of all contracts now made).

3 The marketplace for wireless services in the United States is exceptionally competitive;

most consumers are able to choose from a host of wireless carriers offering services in a given
market. See FCC, Tenth Annual Report and Analysis of Competitive Market Conditions with
Respect to Commercial Mobile Services (In re Implementation of Section 6002(b) of the Omni-
bus Budget Reconciliation Act of 1993, WT Docket No. 05-71) (Sept. 30, 2005) {41, at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-173A1.pdf; see also id. § 4 (finding
that consumers are able “to pressure carriers to compete on price and other terms and conditions
of service by freely switching providers in response to differences in the cost and quality of ser-
vice”).
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B. The Class Waiver In The Parties Arbitration Agreement Is Not Substan-
tively Unconscionable.

To establish that an agreement is substantively unconscionable in Pennsylvania, as else-
where, the party attacking the agreement must show that “the contractual terms are unreasonably
favorable to the drafter.” McNulty, 2004 PA Super 45, 1 26, 843 A.2d at 1273. An agreement
does not “unreasonably favor[] ... the drafter” simply because it requires that arbitration be con-
ducted on an individual basis. Far from it; as the U.S. Supreme Court has recognized, “Con-
gress, when enacting [the FAA], had the needs of consumers ... in mind,” as “arbitration’s ad-
vantages often would seem helpful to individuals, say, complaining about a product, who need a
less expensive aternative to litigation.” Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265,
280 (1995). Here, Afroilan is “complaining about a product,” and, at a cost of only $25 to her,
arbitration is certainly a “less expensive alternative to litigation.” Moreover, Afroilan’s com-
plaint seeks—and her arbitration agreement permits the arbitrator to award—statutory attorneys
fees and treble damages. The very purpose of such remedies is to ensure that it is economically
feasible to pursue even relatively small statutory claims. Thus, far from being “unreasonably
favorable” to AWS, Afroilan’s arbitration agreement is entirely fair and establishes a perfectly
reasonable mechanism for quickly resolving even relatively small claims.

Not surprisingly, an overwhelming majority of courts nationwide have upheld clauses re-
quiring arbitration on an individual basis against the same sort of unconscionability argument
advanced here. See, e.g., Caley v. Gulfstream Aerospace Corp., 428 F.3d 1359, 1378 (11th Cir.
2005) (Georgialaw), pet. for cert. pending, No. 05-959 (filed Jan. 30, 2006); Jenkinsv. First Am.
Cash Advance of Ga., LLC, 400 F.3d 868, 877-78 (11th Cir. 2005) (Georgia law), cert. denied,
__U.S. _, 2006 WL 452482 (Feb. 27, 2006); Iberia Credit Bureau, Inc. v. Cingular Wireless,

LLC, 379 F.3d 159, 174-75 (5th Cir. 2004) (Louisiana law); Showden v. CheckPoint Check
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Cashing, 290 F.3d 631, 638 (4th Cir. 2002) (Maryland law); LIoyd v. MBNA Am. Bank, N.A., 27
Fed. Appx. 82, 84 (3d Cir. 2002) (Delaware law); Provencher v. Dell, Inc., 409 F. Supp. 2d
1196, 1204-06 (C.D. Cal. 2006) (Texas law); Dambrosio v. Comcast Corp., 2005 WL 3543794,
at *17 (E.D. Pa. Dec. 27, 2005) (Pennsylvania and Illinois law); Cunningham v. Citigroup, 2005
WL 3454312, at *6-7 (D. N.J. Dec. 16, 2005); Copeland v. Katz, 2005 WL 3163296, at *4 (E.D.
Mich. Nov. 28, 2005) (Michigan law); Edwards v. Blockbuster, Inc., 400 F. Supp. 2d 1305, 1309
(E.D. Okla. 2005) (Oklahoma law); Lux, 2005 WL 1713421 (Nevadalaw); In re Currency Con-
version Fee Antitrust Litig., 361 F. Supp. 2d 237, 259 & n.11 (S.D.N.Y. 2005) (Arizona, Dela-
ware, Nevada, New Hampshire, and South Dakota law); Jones v. Genus Credit Mgmt. Corp., 353
F. Supp. 2d 598, 603 (D. Md. 2005) (Maryland law); Billups v. Bankfirst, 294 F. Supp. 2d 1265,
1273-77 (M.D. Ala. 2003) (Alabamalaw); O’ Quin v. Verizon Wireless, 256 F. Supp. 2d 512, 517
(M.D. La. 2003) (Louisiana law); Lomax v. Woodmen of the World Life Ins. Soc’'y, 228 F. Supp.
2d 1360, 1365 (N.D. Ga. 2002) (Georgia law); Vigil v. Sears Nat’| Bank, 205 F. Supp. 2d 566,
572 (E.D. La. 2002) (Arizona law); Pick v. Discover Fin. Servs,, Inc., 2001 U.S. Dist. LEXIS
15777, at *15 (D. Del. Sept. 28, 2001) (Delaware law); Zawikowski v. Beneficial Nat’'| Bank,
1999 U.S. Dist. LEXIS 514, at *5 (N.D. Ill. Jan. 11, 1999) (lllinois law); Rains v. Found. Health
Sys. Life & Health, 23 P.3d 1249, 1253 (Colo. Ct. App. 2001) (Colorado law); Brown v. KFC
Nat’| Mgmt Co., 921 P.2d 146, 166-67 & n.23 (Haw. 1996) (Hawaii law); Hubbert v. Dell Corp.,
835 N.E.2d 113 (lll. App. Ct., 5th Dist. 2005) (Texas law); Ragan v. AT&T Corp., 824 N.E.2d
1183 (Ill. App. Ct., 5th Dist. 2005) (New York law); Wilson v. Mike Seven Motors, Inc., 111
P.3d 1076 (table), 2005 WL 1277948, at *7 (Kan. Ct. App. May 27, 2005) (Kansas law); Stenzel
v. Ddll, Inc., 870 A.2d 133, 144 (Me. 2005) (Texas law); Walther v. Sovereign Bank, 872 A.2d

735, 742-43 (Md. 2005) (Maryland law); Grasv. Assocs. First Capital Corp., 786 A.2d 886 (N.J.
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App. Div. 2001) (New Jersey law); Tsadilas v. Providian Nat’'| Bank, 786 N.Y.S.2d 478, 480
(N.Y. App. Div. 2004) (New York law); Srand v. U.S Bank Nat’'| Ass'n ND, 693 N.W.2d 918,
926-27 (N.D. 2005) (North Dakota law); AutoNation USA Corp. v. Leroy, 105 S\W.3d 190, 200
(Tex. Ct. App. 2003) (Texas law). But see Discover Bank v. Superior Court, 113 P.3d 1100
(Cal. 2005); Sate ex rel. Dunlap v. Berger, 567 S.E.2d 265, 279-81 (W. Va. 2002);* Leonard v.
Terminix Int’'| Co., 854 So. 2d 529 (Ala. 2002).°
1. Individual arbitration isa viable and economically feasible alter native
to litigation given that Afroilan claims damages significantly in excess

of her nominal arbitration fee, aswell as statutory treble damages and
attorneys' fees.

In addition to dispelling any notion that an agreement to arbitrate individually is gener-
aly “unconscionable,” the numerous decisions upholding class-arbitration waivers have empha-
sized that arbitration is a particularly practical and meaningful alternative to litigation when (i)
the business agrees to pay the lion’s share of arbitration costs, (ii) the arbitrator is not precluded

from awarding statutory remedies (such as treble damages), and (iii) a prevailing claimant has a

4 The U.S. District Court for the Northern District of West Virginia recently refused to fol-
low Berger on the ground that its analysisis preempted by the FAA. See Schultzv. AT& T Wire-
less Servs., Inc., 376 F. Supp. 2d 685, 691 (N.D. W. Va. 2005).

> A number of federal district court decisions in Alabama have distinguished Leonard and

enforced class-arbitration waivers under Alabama law on the ground that the arbitration fees in
Leonard were far greater than any potential recovery and that the arbitration provision in Leo-
nard limited the types of damages that could be awarded and in particular precluded an award of
attorneys fees. See Pitchford v. AmSouth Bank, 285 F. Supp. 2d 1286, 1296 (M.D. Ala. 2003)
(“The costs of arbitrating the Leonards' claim (at least [$1,100]) exceeded the dollar value of
their claim (less than [$500]), which effectively made arbitration an illusory forum for vindicat-
ing their substantive rights.”); Battels v. Sears Nat’'| Bank, 365 F. Supp. 2d 1205, 1217 (M.D.
Ala 2005); Taylor v. First N. Am. Nat’| Bank, 325 F. Supp. 2d 1304, 1319-22 (M.D. Ala. 2004);
Lawrence v. Household Bank (SB), N.A., 343 F. Supp. 2d 1101, 1112 (M.D. Ala. 2004); Billups,
294 F. Supp. 2d at 1276-77; Gipson v. Cross Country Bank, 294 F. Supp. 2d 1251, 1263-64
(M.D. Ala. 2003); Taylor v. Citibank USA, N.A., 292 F. Supp. 2d 1333, 1345-46 (M.D. Ala
2003).
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statutory or contractual right to recover attorneys fees. Each of these circumstances is present
here.

a. To begin with, Afroilan’s agreement obligates AWS to cover all costs of arbitra-
tion after the first $25.° Numerous courts have concluded that similar—and even less consumer-
friendly—fee-sharing arrangements are fair and reasonable. See, e.g., Green Tree Fin. Corp. v.
Randolph, 531 U.S. 79, 95 & n.2 (2000) (Ginsburg, J., concurring in part and dissenting in part,
joined by Stevens, Souter, and Breyer, JJ.) (citing rules capping consumer fees in small-claims
arbitration at $49, $125, and $175, respectively, as “models for fair cost and fee allocation”);
Jones, 353 F. Supp. 2d at 602 (holding that a $125 fee “cannot be said to be prohibitive” in a
clause requiring individua arbitration); Provencher, 409 F. Supp. 2d at 1202 (stating that a
clause capping consumer fees at $35 and requiring individual arbitration provides “an inexpen-
sive, convenient, and efficient forum”); Cunningham, 2005 WL 3454312, at *4-5 (upholding a
clause requiring individual arbitration and capping arbitration fees at the filing fee the claimant
would pay in court); Ragan, 824 N.E.2d at 1159-61 & n.3 (holding that consumer fees of $20 to
$125 in a clause requiring individual arbitration are not unconscionable); Senzel, 870 A.2d at
144 (same with respect to fees of $25 to $200); Norwest Fin. Miss,, Inc. v. McDonald, 905 So.
2d 1187, 1196 (Miss. 2002) (*A maximum $125 fee should not prevent anyone from pursuing a

remedy via arbitration.”). Moreover, by agreeing to pay all additional costs of the arbitration,

6 Cingular has announced on its website that, as a matter of policy, it will make the features

of its arbitration provision available to former AWS customers. See Cingular Wireless, Dispute
Resolution, at http://www.cingular.com/customer_service/disputeresolution. Accordingly, as a
former AWS customer, Afroilan is entitled to take advantage of this policy if she pursues indi-
vidual arbitration. Under Cingular’s arbitration provision, Cingular pays the entire cost of arbi-
tration unless the arbitrator finds that the claim is so frivolous that it violates Federal Rule of
Civil Procedure 11(b).
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AWS has essentially committed itself to paying $1675.” On its face, this fee alocation plainly is
not “unreasonably favorable” to AWS. Indeed, by committing itself to pay these substantial
costs, AWS has granted consumers unique leverage in any disputes that arise, for at this price
AWS has a strong incentive to settle any colorable claim.

By way of comparison, the minimum filing fee in the Philadelphia Small Claims Court
(in which Afroilan’s agreement also permits her to proceed) is $39.50, with additional feesif, as
here, the plaintiff names more than one defendant or asserts claims exceeding $500. The Phila-
delphia Municipal Court, Small Claims Court Brochure, available at http://courts.phila.gov/pdf/-
brochures/small-claims-court.pdf. Arbitration would thus be less expensive for Afroilan than
small claims court, which the City touts as a forum in which claims can be resolved “easily,
quickly and inexpensively.” 1d.

b. Afroilan’s arbitration agreement also specifically authorizes the arbitrator “to
award on an individual basis damages required by statute” (R. 704a), such as treble damages un-
der the UTPCPL. Courts have frequently recognized that the possibility of a multiple-damage
award can provide financial incentives to litigate even relatively small claimsindividually. See,
e.g., Andrewsv. Am. Tel. & Tel. Co., 95 F.3d 1014, 1025 (11th Cir. 1996) (“[A]lthough the dis-

trict court stated that class treatment may be the ‘only feasible method of adjudication, given the

! An AAA-conducted arbitration that includes a hearing will cost approximately $1700,

consisting of $750 in administrative fees, a $200 case service fee, and $750 in arbitrator fees.
See AAA, Supplementary Procedures For Consumer-Related Disputes, Section C-8 (effective
Sept. 15, 2005), available at http://www.adr.org/sp.asp?d=22014. Under the AAA rules, cus-
tomers are entitled to a hearing as a matter of right. Id., Sections C-5 and C-6. Although
Afroilan’s agreement calls for use of the Wireless Industry Arbitration Rules, those rules incor-
porate the Supplementary Procedures for Consumer-Related Disputes in consumer cases. See
AAA, Wireless Industry Arbitration Rules, Section R-1 (effective July 1, 2003), available at
http://www.adr.org/sp.asp?d=22010.
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small size of each member’s claims,” we note that even small individual claims under RICO can
be feasible given the possibility of the award of treble damages and attorneys’ fees to successful
plaintiffs.”) (citation omitted); Billups, 294 F. Supp. 2d at 1275 (upholding a class-action waiver
in part because the statutory double-damages provision of the Fair Credit Billing Act, 15 U.S.C.
8 1640(a)(2)(A), provides sufficient incentive for consumersto arbitrate claimsindividually).
The significance of the treble-damages remedy—and its availability under Afroilan’s ar-
bitration clause—isillustrated clearly by the facts of this case. Afroilan’s (now-dismissed) claim
under the UTPCPL sought actual damages or $100, whichever is greater, plus treble damages.
(R. 6363); see 73 P.S. § 201-9.2(a).2 As noted above, Afroilan alleges that the “[i]nitial purchase
price [of her phone] was at least $50.00.” (R. 629a) (emphasis added). In contrast, the original
named plaintiff, Brandon Beckermeyer, alleged that his phone cost $225. (R. 172a). Thus,
many class members—if not Afroilan herself—may claim damages based on the cost of the
phone alone that significantly exceed $50. Afroilan’s claim for actual damages also appears to
incorporate the $150 early termination fee she paid when she cancelled her AWS service. (R.
438a, 630a, 636a). Treble damages thus transform this relatively small consumer dispute into a
claim potentially worth several hundred dollars—and, more to the point, worth pursuing indi-

vidually.

8 Although Afroilan’s UTPCPL claim was dismissed by the court, it is still relevant to the
guestion whether “the damages claimed by [the plaintiff] are sufficient to permit [her] to seek
legal redress for [her] injuries in the absence of a class action.” Lytle, 2002 PA Super 327, | 41,
810 A.2d at 666 (emphasis added). Had Afroilan not breached her agreement to arbitrate, she
could have pursued all of her claims in arbitration or small claims court. That some have now
been dismissed as a result of her decision to intervene in the instant class action is simply a risk
of litigation, not an indication that arbitration is aless viable alternative.
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C. The availability of attorneys fees under both the UTPCPL (73 P.S. § 201-9.2(a))
and the MMWA (15 U.S.C. § 2310(d)(2))—as well as under Cingular’'s arbitration clause®—
creates a significant incentive for consumers and their attorneys to pursue even relatively small
claims. Asthis Court has previously recognized:

In the Senate Report concerning this section of the Magnuson-
Moss Act it was stated, “It should be noted that an attorney’s feeis
to be based upon actual time expended rather than being tied to any
percentage of the recovery. This requirement is designed to make
the pursuit of consumer rights involving inexpensive consumer
products economically feasible.”

Croft v. P & W Foreign Car Serv., Inc., 383 Pa. Super. 435, 438, 557 A.2d 18, 20 (1989) (quot-
ing S. REP. No. 93-151, 1st Sess. (1973) at 23-24) (emphasis added).

The availability of attorneys fees provides the same powerful incentive in arbitration.
As afederal district court recently explained, the concern that the absence of the class-action de-
vice will preclude the assertion of low-value claims

isnot present in an individual suit seeking damages under statutory
provisions that provide prevailing plaintiffs with multiple damages,
costs and attorneys fees, because the existence of these remedies
provides parties and lawyers with incentives to pursue their
cases.... Indeed, the central purpose behind statutory attorneys
feesis to encourage lawyers to accept cases in which damages may
be small or nominal. Although [the plaintiff] and his lawyers may
be unwilling to litigate this case due to the fact that it may not pro-
vide them with enough financial incentive to justify their efforts,
this court cannot conclude that either the Plaintiff or his attorneys
are so lacking in economic incentive to warrant a finding that [de-
fendant’s] class action prohibition is unconscionable.

° Under Cingular’s arbitration provision (see supra note 6), if the arbitrator awards relief

egual to or greater than the amount demanded, Cingular will pay the claimant’s reasonabl e attor-
neys fees and expenses even in cases in which the underlying claim does not provide a basis for
such 