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QUESTION PRESENTED

In this case, the Fourth Circuit held that a de-
veloper who acknowledged liability and settled
claims asserting violations of the Fair Housing Act of
1968 (FHA), 42 U.S.C. §§ 3601 et seq., and the Amer-
icans with Disabilities Act of 1990 (ADA), 42 U.S.C.
§§ 12101 et seq., could not seek indemnification un-
der state law from the architect that directly caused
those violations. According to the court of appeals,
these statutes impliedly preempt state-law claims
that could reduce the incentives for compliance, even
though the FHA and ADA are strict-liability statutes
that impose liability on developers and others with-
out regard to fault.

The question presented is whether a federal sta-
tutory scheme that creates liability without regard to
fault, that is entirely silent with respect to the even-
tual allocation of liability among co-defendants, and
that contains no express preemption provision none-
theless impliedly preempts state-law claims for in-
demnification.
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RULE 14.1(b) STATEMENT

The parties to the proceedings below were defen-
dants/cross-plaintiffs/appellants Archstone Multifa-
mily Series I Trust and Archstone; defendant/cross-
defendant/appellee Niles Bolton Associates, Inc.;
plaintiffs the Equal Rights Center, the American As-
sociation of People with Disabilities, and the United
Spinal Association; and defendants Clark Realty
Builders, LLC, Vika Incorporated, and Meeks Part-
ners.*

Only the parties included in the caption have an
interest in this sub-proceeding; the remaining plain-
tiffs and defendants—the Equal Rights Center, the
American Association of People with Disabilities, the
United Spinal Association, Clark Realty Builders,
LLC, Vika Incorporated, and Meeks Partners—do
not.

RULE 29.6 STATEMENT

Petitioner Archstone Multifamily Series I Trust
states that its parent entity is Archstone Nominee
LP. The parent of Archstone Nominee LP is Arch-
stone Multifamily Principal LP, and the parents of
Archstone Multifamily Principal LP are Archstone
Multifamily Guarantor LP and Archstone Multifami-
ly Parallel Guarantor I LLC.

Archstone Multifamily Series I Trust further
states that three public corporations collectively
hold, indirectly, approximately 93% of the equity in

* The National Multi Housing Council appeared as an amicus
curiae in the district court, see Dist. Ct. Dkt. Nos. 71, 72, 75,
but was mistakenly listed as a defendant in that court’s docket-
ing system as well as in the caption of the court of appeals’ de-
cision. See App., infra, 1a.
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it: Bank of America, N.A. Barclays Bank PLC, and
Lehman Brothers Holdings, Inc.

Similarly, Archstone states that, in addition to
individual preferred unit holders, it has four parent
entities: Archstone Multifamily Series I Trust, Arch-
stone Multifamily Series II LLC, Archstone Multifa-
mily Series III LLC, and Archstone Multifamily Se-
ries IV LLC. The parent entity of Archstone Multi-
family Series I Trust, Archstone Multifamily Series
II LLC, and Archstone Multifamily Series III LLC, is
Archstone Nominee LP. The parent of Archstone
Nominee LP is Archstone Multifamily Principal LP.
The parent entity of Archstone Multifamily Series IV
LLC is Archstone Multifamily Series IV Nominee LP,
and the parent of that entity is Archstone Multifami-
ly Series IV Principal LP.

Archstone further states that three public corpo-
rations collectively hold, indirectly, approximately
87% of the equity in it: Bank of America, N.A. Bar-
clays Bank PLC, and Lehman Brothers Holdings,
Inc.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Archstone Multifamily Series I Trust
and Archstone (collectively Archstone) respectfully
petition for a writ of certiorari to review the judg-
ment of the United States Court of Appeals for the
Fourth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra,
1a–15a) is reported at 602 F.3d 597. The opinion of
the district court (App., infra, 16a–38a) is reported at
603 F. Supp. 2d 814. The March 18, 2009, final order
and judgment of the district court (App., infra, 39a–
40a) is unreported.

JURISDICTION

The judgment of the court of appeals was entered
on April 19, 2010. This Court’s jurisdiction rests on
28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Supremacy Clause specifies that:

This Constitution, and the Laws of the Unit-
ed States which shall be made in Pursuance
thereof * * *, shall be the supreme Law of the
Land; and the Judges in every State shall be
bound thereby, any Thing in the Constitution
or Laws of any State to the Contrary not-
withstanding.

U.S. Const. Art. VI, cl. 2.

The relevant provisions of the Fair Housing Act
of 1968 (FHA), 42 U.S.C. §§ 3601 et seq., as enacted
by Title VIII of the Civil Rights Act of 1968, Pub. L.
No. 90-284, tit. VIII, 82 Stat. 73, 81–89, and as
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amended by the Fair Housing Amendments Act of
1988, Pub. L. No. 100-430, 102 Stat. 1619, are repro-
duced in the appendix. See App., infra, 41a–46a (re-
producing 42 U.S.C. §§ 3601, 3604).

The relevant provisions of the Americans with
Disabilities Act of 1990 (ADA), 42 U.S.C. §§ 12101 et
seq., Pub. L. 101-336, 104 Stat. 327, as amended by
the ADA Amendments Act of 2008, Pub. L. No. 110-
325, 122 Stat. 3553, are also reproduced in the ap-
pendix. See App., infra, 47a–58a (reproducing 42
U.S.C. §§ 12101, 12182, 12183).

Finally, 28 C.F.R. § 36.201, a relevant Depart-
ment of Justice regulation implementing the ADA, is
reproduced in the appendix. See App., infra, 59a.

STATEMENT

This case presents a deep conflict among the
lower courts over when a federal statute that is si-
lent as to the eventual allocation of responsibility
among jointly liable parties impliedly preempts
state-law methods for allocating the costs of coming
into compliance with that federal statute. Here, the
Fourth Circuit held that the ADA and FHA preclude
the developer of multi-family housing developments
from bringing state-law breach-of-contract, indemni-
fication, and professional-negligence claims against
the architect that mis-designed those buildings such
that they failed to comply with federal disability-
access requirements. That decision exacerbates an
existing conflict over when federal statutes preempt
state-law indemnification remedies; has no basis in
the text, purpose, or history of the governing sta-
tutes; and could wreak havoc not only on owners of
housing developments but also on the entire run of
American commerce—every entity whose business is
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governed even in part by a federal regulatory
scheme. Certiorari is therefore warranted.

A. Statutory Background

1. Congress enacted the Fair Housing Act of
1968 with the explicit policy of providing for “fair
housing throughout the United States.” 42 U.S.C.
§ 3601. The statute initially prohibited discrimina-
tion on the basis of race, color, religion, or national
origin in all housing-related transactions. Pub. L. No.
90-284, tit. VIII, 82 Stat. 73, 81–89 (1968). Thus, the
FHA prohibited housing providers, municipalities,
lending institutions, and insurance companies from
refusing to sell or rent a property; discriminating as
to the terms, conditions, privileges, or provision of
services of a sale or rental property; or representing
that a unit is unavailable to someone because of his
or her race, color, religion, or national origin. Ibid.;
see also Havens Realty Corp. v. Coleman, 455 U.S.
363, 373 (1982).

In 1988, Congress enacted the Fair Housing
Amendments Act, which extended the FHA’s protec-
tions to persons with disabilities. Pub. L. No. 100-
430, 102 Stat. 1619 (1988). As amended, Section
3604 states that it shall be unlawful to “discriminate
in the sale or rental, or otherwise make unavailable
or deny, a dwelling to any buyer or renter because of
a handicap.” 42 U.S.C. § 3604(f)(1). That section de-
fines discrimination to include (A) “a refusal to per-
mit * * * reasonable modifications of existing premis-
es”; (B) “a refusal to make reasonable accommoda-
tions in rules, policies, practices, or services”; and
(C) “a failure to design and construct [covered multi-
family] dwellings in * * * a manner” that is readily
accessible to persons with disabilities, including per-
sons in wheelchairs. 42 U.S.C. § 3604(f)(3)(A)–(C).
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The statute contains detailed requirements go-
verning the design of covered multifamily dwellings,
specifying for example that they must be designed
with:

(I) an accessible route into and through the
dwelling;

(II) light switches, electrical outlets, ther-
mostats, and other environmental controls in
accessible locations;

(III) reinforcements in bathroom walls to al-
low later installation of grab bars; and

(IV) usable kitchens and bathrooms such that
an individual in a wheelchair can maneuver
about the space.

42 U.S.C. § 3604(f)(3)(C)(iii). The Fair Housing Ac-
cessibility Guidelines, promulgated by the U.S. De-
partment of Housing and Urban Development
(HUD), prescribe exact measurements required for
minimum compliance with these rules, including, for
example, the specific width of doorframes and the
precise placement of light switches. See, e.g., 56 Fed.
Reg. 9471, 9506–07 (Mar. 6, 1991).

Under the statute, the “failure to design and con-
struct” buildings in compliance with the mandated
accessibility standards results in liability without re-
gard to intent, knowledge, or even negligence. 42
U.S.C. § 3604(f)(3)(C); see also United States v. Qual-
ity Built Constr., Inc., 309 F. Supp. 2d 756, 760
(E.D.N.C. 2003) (“Defendants’ intent is not relevant
to the Court’s determination of whether a pattern or
practice of discrimination exists.”); Robert G.
Schwemm, Barriers to Accessible Housing: Enforce-
ment Issues in “Design and Construction” Cases Un-
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der the Fair Housing Act, 40 U. Rich. L. Rev. 753,
772–73 (2006) (“Even if the reason many builders fail
to comply with § 3604(f)(3)(C) is good faith ignorance
of its mandates, it is clear that such ignorance is not
a sufficient legal excuse to avoid liability for violating
this provision. * * * [A] defendant’s state of mind is
simply not relevant to the liability issue in
§ 3604(f)(3)(C) cases, and in particular, a showing
that the defendant was motivated by discriminatory
intent is not required in such cases.”).

The statute is silent as to who is liable for design
and construction violations, but lower courts have
held that “any entity who contributes to a violation of
the FHAA would be liable.” See, e.g., Baltimore
Neighborhoods, Inc. v. Rommel Builders, Inc., 3
F. Supp. 2d 661, 665 (D. Md. 1998); see also Montana
Fair Housing, Inc. v. American Capital Dev., Inc., 81
F. Supp. 2d 1057, 1069 (D. Mont. 1999) (endorsing
the approach of Baltimore Neighborhoods and apply-
ing the “design and construct” requirement to archi-
tects, builders, and owners); United States v. Days
Inns of Am., Inc., 997 F. Supp. 1080, 1083 (C.D. Ill.
1998) (“‘Design and construct’ is a broad sweep of
liability, [encompassing] architects, builders, and
planners.”). The statute is also silent on the alloca-
tion of responsibility among entities jointly responsi-
ble for a covered property. It contains no provision
addressing any such allocation as a matter of federal
law; nor does it contain a provision expressly
preempting state-law methods for allocating respon-
sibility (such as contractual provisions or causes of
action for indemnity or professional negligence). See
App., infra, 29a.

2. Congress enacted the Americans with Disabil-
ities Act of 1990 with the express purposes of (1) pro-
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viding “a clear and comprehensive national mandate
for the elimination of discrimination against individ-
uals with disabilities”; (2) developing “clear, strong,
consistent, enforceable standards addressing dis-
crimination”; (3) ensuring that the “Federal Govern-
ment plays a central role in enforcing the standards”;
and (4) invoking “the sweep of congressional authori-
ty.” 42 U.S.C. § 12101(b). To these ends, the ADA
prohibits discrimination on the basis of disability in
employment, state and local government, public ac-
commodations, commercial facilities, transportation,
and telecommunications. 42 U.S.C. §§ 12101 et seq.

In particular, Title III of the ADA provides that
“[n]o individual shall be discriminated against on the
basis of disability * * * by any person who owns,
leases (or leases to), or operates a place of public ac-
commodation.” 42 U.S.C. § 12182(a). The statute re-
quires private businesses that serve the public to fol-
low specific architectural standards in new construc-
tion and in the alteration of existing buildings, and
to make reasonable modifications to policies, practic-
es, and procedures where necessary to avoid discrim-
ination. See 42 U.S.C. §§ 12182, 12183.1

1 The lower courts are divided over whether 42 U.S.C. § 12183
applies directly to architects. Compare Lonberg v. Sanborn
Theaters Inc., 259 F.3d 1029, 1036 (9th Cir. 2001) (“[O]nly an
owner, lessee, lessor, or operator of a noncompliant public ac-
commodation can be liable under Title III of the ADA for the
‘design and construct’ discrimination described in § 12183(a).”),
with United States v. Ellerbe Becket, Inc., 976 F. Supp. 1262,
1268 (D. Minn. 1997) (“[A]rchitects are not excluded from liabil-
ity under the ADA as a matter of law.”), and Johanson v. Hui-
zenga Holdings, Inc., 963 F. Supp. 1175, 1177–78 (S. D. Fla.
1997) (same). That split is irrelevant to the question presented
here, however, which involves only state-law claims for indem-
nification.
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As relevant to this case, the rental offices in mul-
tifamily rental housing developments qualify as
“public accommodations” under 28 C.F.R. § 36.104
because they serve as “sales or rental establish-
ment[s].” Therefore, a developer such as Archstone
may be found to have violated the ADA if it “discri-
minates” in the accessibility of its rental offices un-
der the terms of the statute. The ADA defines such
“discrimination” to include “a failure to design and
construct facilities * * * that are readily accessible to
and usable by individuals with disabilities,” without
regard to knowledge or fault. 42 U.S.C. § 12183(a)(1);
see also 42 U.S.C. § 12188(b)(5) (noting that “good
faith effort” to comply with ADA’s mandates is rele-
vant only with respect to the amount of civil penal-
ties awarded in Attorney General enforcement ac-
tions). The ADA also empowers any person who ex-
periences discrimination under § 12183(a) to seek an
injunction requiring the alteration of facilities. 42
U.S.C. § 12188(a).

As with the FHA, the statutory text of the ADA
contains no provision authorizing allocation of re-
sponsibility as a matter of federal law; nor does it
contain any provision expressly preempting state-
law methods for allocation of responsibility such as
breach of contract, indemnity, or professional-
negligence actions. The Department of Justice (DOJ),
however, is statutorily responsible for implementing
Title III of the ADA,2 and has promulgated a regula-

2 The ADA allocates responsibility for promulgating imple-
menting regulations to multiple agencies. The Equal Employ-
ment Opportunity Commission, for example, is responsible for
promulgating regulations under Title I (42 U.S.C. § 12116); the
Secretary of Transportation is responsible for implementing the
transportation provisions (42 U.S.C. § 12186(a)); and DOJ is re-
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tion addressing state-law indemnification provisions
within the context of commercial leases. Under the
ADA, both the owner of a commercial building (such
as a shopping mall) and a commercial tenant (such
as a store within that building) are liable for any vi-
olations of the ADA found within that tenant’s space.
See 28 C.F.R. § 36.201(b) (“Both the landlord who
owns the building that houses a place of public ac-
commodation and the tenant who owns or operates
the place of public accommodation are public accom-
modations subject to the requirements of [the
ADA].”). The DOJ regulation specifies that these
parties may contractually allocate responsibility for
any violations of the ADA as they see fit. See ibid.
(“As between the parties, allocation of responsibility
for complying with the obligations of this part may
be determined by lease or other contract.”).

B. Factual Background

1. Archstone is a leading developer and owner of
multifamily housing projects throughout the United
States. In the 1990s, Archstone hired the architec-
ture firm Niles Bolton Associates, Inc. (Niles Bolton),
to design a number of apartment buildings on the
East Coast. App., infra, 3a. The contracts for each
development expressly required Niles Bolton to
comply with all applicable laws, including federal
disability laws such as the FHA and ADA, and to in-
demnify Archstone against all losses caused by de-
fects in Niles Bolton’s designs. Id. at 4a.

In 2004, the Equal Rights Center sent “testers”
to inspect several Archstone properties, including
five buildings designed by Niles Bolton. On the basis

sponsible for implementing the non-transportation public-
accommodation provisions (42 U.S.C. § 12186(b)).
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of technical violations found at those properties,
plaintiffs filed a lawsuit against Archstone, Niles
Bolton, and three other defendants3 alleging that
more than 100 multifamily properties owned by
Archstone were not fully compliant with the ADA
and FHA. App., infra, 17a.

After thoroughly investigating the allegations,
Archstone acknowledged technical violations in 71 of
the properties identified in the complaint. App., in-
fra, 3a. Archstone entered into a consent decree whe-
reby it agreed to retrofit the 71 properties and to pay
plaintiffs $1.4 million in damages. Ibid. To date,
Archstone has spent more than $60 million retrofit-
ting the 71 buildings, including $7.5 million in retro-
fitting expenses for the 15 properties designed by
Niles Bolton. JA 603. Of the $7.5 million in retrofit-
ting expenses at the properties designed by Niles
Bolton, approximately $3.8 million in expenses are
directly attributable to errors in Niles Bolton’s de-
signs. JA 458–77, 603.4 Although Niles Bolton direct-
ly caused these violations, it did not contribute to the
settlement payment or offset any of the retrofitting
costs. App., infra, 3a.

In July 2005, Archstone filed a cross-claim
against Niles Bolton to recoup the portion of the

3 In addition to Archstone and Niles Bolton, the complaint
named an architect, a builder, and a civil engineer as defen-
dants. These entities were not involved in the design or con-
struction of the properties at issue in the cross-claim underlying
this petition. JA 300–01.

4 The $3.8 million figure represents the sum of the remediation
expenses for each defect attributable to Niles Bolton. JA 458–
77. The figure does not include interest incurred since the filing
of the cross-claim at issue in this petition.
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damages and retrofitting costs it incurred because
Niles Bolton’s designs violated the accessibility re-
quirements of the FHA and the ADA. App., infra, 3a.
The cross-claim pled state-law causes of action for
breach of contract, professional negligence, and ex-
press and implied indemnification. Id. at 3a–4a.
Subsequently, Archstone moved to amend the cross-
claim by adding a claim for contribution. Id. at 5a–
6a.5 Archstone filed a motion for partial summary
judgment as to Niles Bolton’s liability, and Niles Bol-
ton brought a cross-motion for summary judgment.
App., infra, 19a.

2. On March 18, 2009, the district court denied
Archstone’s motion to amend and dismissed Arch-
stone’s cross-claims as preempted by the ADA and
the FHA. App., infra, 16a–38a. Relying heavily upon
the reasoning of Baker, Watts & Co. v. Miles &
Stockbridge, 876 F.2d 1101 (4th Cir. 1989) (en
banc)—a case arising under a different statute,
which conditions liability on a finding of negligent
wrongdoing rather than imposing liability without
regard to the defendant’s fault—the court found that
Archstone’s indemnification claims are “antithetical
to Congress’ purpose in enacting the FHA and the
ADA.” App., infra, 35a. The court also held, without
analysis, that Archstone’s breach-of-contract and

5 Although the lower courts seemed at times confused as to the
nature of petitioners’ claims, see App., infra, 14a–15a, 26a, the
theory underlying each of those claims was that Niles Bolton
should be liable for those portions of petitioners’ costs directly
attributable to errors in Niles Bolton’s plans (but not for any
other violations at the properties designed by Niles Bolton nor
for violations at any other property). See, e.g., JA 370–71, 637–
38.
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negligence claims are preempted as “de facto claims
for indemnification.” Id. at 34a.6

The Fourth Circuit affirmed. App., infra, 1a–15a.
Specifically, the court of appeals held that “[i]n find-
ing Archstone’s state-law claims preempted, the dis-
trict court correctly used the guidance [the Fourth
Circuit had previously] set forth in Baker, Watts.” Id.
at 8a. The court reasoned that “the regulatory pur-
poses of the FHA and ADA would be undermined by
allowing a claim for indemnity” because contractual
indemnity “diminishes [an owner’s] incentive to en-
sure compliance with discrimination laws.” Id. at
10a. The court also opined that, if a developer could
be indemnified for violations despite a non-delegable
duty to comply with the FHA and ADA, “the develop-
er will not be accountable for discriminatory practic-
es in building apartment housing.” Ibid. Finally, the
court held that “Archstone’s state-law breach of con-
tract and negligence claims [are] de facto indemnifi-
cation claims and, thus, preempted.” Id. at 10a–11a.

REASONS FOR GRANTING THE PETITION

Review is warranted for three separate and com-
pelling reasons. First, this case deepens an intracta-
ble conflict among the lower courts regarding the
availability of state-law indemnification remedies for
violations of strict-liability federal laws where the
federal law neither expressly provides for indemnifi-
cation nor expressly preempts state-law indemnifica-

6 The district court also denied Archstone’s motion to amend to
add a contribution claim on the grounds that amendment would
be both futile and prejudicial. See App., infra, 26a–27a. The
merits of that determination are irrelevant for the purposes of
this petition because Archstone does not seek further review of
the denial.
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tion actions. See Part A, infra. Second, in addition to
aggravating this circuit split, the Fourth Circuit’s
decision is plainly wrong, and is fundamentally in-
consistent with this Court’s preemption jurispru-
dence. See Part B, infra. Third, the Fourth Circuit’s
decision undermines the goals of the FHA and ADA,
uproots settled expectations in the housing industry,
and calls into question cross-industry standard prac-
tices of indemnity and insurance. See Part C, infra.
Because this case presents an ideal vehicle for re-
solving a question of exceptional practical impor-
tance, this Court’s review is warranted.

A. The Holding Below Exacerbates A Cir-
cuit Split Over When Federal Statutes
Preempt State-Law Indemnification
Remedies.

The lower courts are irreconcilably divided over
the question whether a no-fault federal statutory
scheme that contains no express preemption provi-
sion impliedly preempts state-law claims for indem-
nification.7 The Fourth Circuit held in this case that
such statutes preempt state-law indemnification
claims when the federal statute is “‘regulatory rather
than compensatory.’” App., infra, 9a. The Tenth Cir-
cuit agrees. See Martin v. Gingerbread House, Inc.,
977 F.2d 1405 (10th Cir. 1992). By contrast, the
Sixth, Eleventh, and Federal Circuits and the Su-

7 State law claims for indemnity arise under either contractual
indemnity agreements or state laws that impose a duty of in-
demnity regardless of contract. See, e.g., Herrero v. Atkinson, 38
Cal. Rptr. 490, 492-93 (Cal. Ct. App. 1964). Whether a particu-
lar indemnity action proceeds under contract or common law is
irrelevant to the preemption question presented here. Indeed,
the Fourth Circuit did not distinguish between express and im-
plied indemnity claims in its analysis. See App., infra, 10a.
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preme Court of Minnesota have concluded that when
a federal statutory scheme does not require a finding
of culpability (that is, when the defendant need not
be adjudged a “wrongdoer” to be liable under the sta-
tute), indemnification does not offend any federal
policy and therefore is not impliedly preempted.

As a result of this intractable conflict, certain
courts across the Nation are striking down contrac-
tual indemnity clauses that other courts are uphold-
ing. This Court’s review is necessary to resolve the
confusion among the lower courts and to restore un-
iformity to federal preemption law in this setting.

1. To place this circuit split in context, it is ea-
siest to start with a set of cases that address preemp-
tion in a related but distinct arena. A number of low-
er courts have held—rightly or wrongly—that federal
statutes that are designed to punish culpable con-
duct, but that are silent as to whether the defendant
may be indemnified for liability under that statute,
impliedly preempt state-law indemnification ac-
tions.8 That was the Fourth Circuit’s holding in Bak-
er, Watts, for example, on which the court then relied
here.

In Baker, Watts, the Fourth Circuit held that
§ 12(2) of the Securities Act of 1933, Pub. L. No.
7322, 48 Stat. 74, which imposes a “reasonable care”
standard on sellers of securities (15 U.S.C. § 77l),
preempts state-law indemnification clauses because
they would effectively override the Act’s reasonable-
care requirement. 876 F.2d at 1105. The court ex-

8 These cases are probably inconsistent with the presumption
against preemption, see page 25, infra, but the Court would not
need to address these cases to resolve the question presented
here.



14

plained that “a right of action for indemnification” in
this context “would frustrate the statute’s goal of en-
couraging diligence and discouraging negligence in
securities transactions.” Ibid. (emphasis added).
Thus, the court concluded, a securities-law “wrong-
doer” may not “shift its entire responsibility for fed-
eral violations on the basis of a collateral state action
for indemnification” because doing so “would fru-
strate the basic enforcement of federal securities
law.” Id. at 1108; see also, e.g., Eichenholtz v. Bren-
nan, 52 F.3d 478, 483–85 (3d Cir. 1995) (same);
Franklin v. Kaypro Corp., 884 F.2d 1222, 1232 (9th
Cir. 1989) (same); Johnson v. Couturier, 572 F.3d
1067, 1078 (9th Cir. 2009) (similar in the context of
ERISA fiduciary liability).

The question presented here is distinct from that
presented in Baker, Watts and similar cases: whether
federal strict-liability statutes—that is, federal sta-
tutes that impose liability for statutory violations re-
gardless of the culpability of the regulated party—
preempt state-law indemnification actions. The lower
courts are deeply divided on this issue.

2. As we have explained, a violation of the ADA
requires merely that a defendant fail “to design and
construct facilities * * * that are readily accessible to
and usable by individuals with disabilities.” 42
U.S.C. § 12183(a)(1). Similarly, a violation of the
FHA takes place when a defendant “fail[s] to design
and construct those dwellings in such a manner” that
they are accessible to individuals with disabilities. 42
U.S.C. § 3604(f)(3)(c). As strict-liability laws, neither
of these statutes requires that a defendant have
acted negligently, recklessly, or deliberately wrong-
fully before imposing liability. Thus, these statutes
are not designed to punish actors for their wrong-
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doing; they are instead designed to provide for “fair
housing throughout the United States” (42 U.S.C.
§ 3601), regardless of fault.

In finding petitioners’ claims here preempted,
the court below extended its prior holding in Baker,
Watts, which specifically relied on the defendant’s
negligence, to statutes that do not require culpabili-
ty. The court reasoned that indemnification
“represent[s] an obstacle” to the implementation of
every federal law (App., infra, 9a), so long as the
“goals” of the federal law are “regulatory” (when
Congress intends to “prevent[]” certain conduct) ra-
ther than “compensatory” (when Congress intends
only to provide a “remed[y]” for past harms). Ibid.
Because indemnification “diminishes [a party’s] in-
centive to ensure compliance” with a “regulatory”
law, in other words, no party in the Fourth Circuit
may ever seek indemnification for violations of such
laws, regardless of whether that statute requires a
finding of culpable wrongdoing. Id. at 10a. Because
virtually every federal statute is in some sense in-
tended to prevent certain conduct—rather than
merely to remedy the negative effects of that con-
duct—parties in the Fourth Circuit are now effective-
ly prohibited from seeking state-law indemnification
for alleged violations of essentially any federal law.

3. The Fourth Circuit is not alone in holding that
no-fault federal statutes preempt state-law indemni-
fication claims. In Martin v. Gingerbread House, Inc.,
977 F.2d 1405 (10th Cir. 1992), for example, the
Tenth Circuit considered implied conflict preemption
under the Fair Labor Standards Act (FLSA), which,
like the ADA and FHA, is a no-fault statute that is
silent on preemption. The defendant, a child-care
service provider, had committed “several overtime
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[pay] violations” and raised third-party indemnifica-
tion claims against its day-care-center supervisors,
who it asserted were responsible for the violations.
Id. at 1406; see also Brock v. Gingerbread House,
Inc., 907 F.2d 115, 116 (10th Cir. 1989) (recounting
the case history).

The Tenth Circuit held the indemnification
claims preempted. Employing the same reasoning as
the Fourth Circuit here, the court concluded that
Congress’s “intent to provide minimum standards in
the work place would not be served by allowing a
state cause of action for indemnity,” because “an em-
ployer who believed that any violation of the provi-
sions could be recovered” under an indemnity agree-
ment “would have a diminished incentive to comply
with the statute.” Martin, 977 F.2d at 1407 (internal
quotation marks and alterations omitted). Because
“[i]ndemnity actions against employees work against
the purposes of the FLSA,” the court held, “[t]he con-
flict between the purposes of federal law and a state
cause of action require the latter to yield.” Id. at
1407–08.

Accordingly, petitioners would have obtained the
same result if they had litigated their indemnity
claims in the Tenth Circuit. Indeed, the rationale
underlying the decision below—that indemnification
“diminishes [a party’s] incentive to ensure com-
pliance” with any “regulatory” or “preventative” law
(App., infra, 9a–10a)—mirrors perfectly the Tenth
Circuit’s approach in Martin. At bottom, the Tenth
Circuit, like the Fourth, has determined that a fed-
eral law that is silent on preemption may neverthe-
less preempt state-law indemnity claims, entirely
apart from any conflict with a statutory requirement
that only culpable wrongdoers be liable, because (in
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those courts’ views) indemnity agreements categori-
cally discourage compliance with the law.

4. The decisions of the Fourth and Tenth Circuits
cannot be squared with holdings of the Sixth, Ele-
venth, and Federal Circuits and the Supreme Court
of Minnesota, each of which has concluded that the
sine qua non for implied federal preemption of state-
law indemnification claims is a conflict with an ex-
press federal requirement of culpability.9 If the par-
ties had litigated their dispute in any of these other
jurisdictions, petitioners’ indemnification claims
would have been allowed to proceed.

a. The Eleventh Circuit has expressly concluded
that state-law indemnification actions are not
preempted under a no-fault federal statute. In Foley
v. Luster, 249 F.3d 1281 (11th Cir. 2001), that court
addressed whether the Copyright Act preempts in-
demnity actions between infringers.10 The case in-
volved a videographer hired to produce a promotional
video for a set of related companies. Id. at 1284. In

9 The decision below is also in direct conflict with the decisions
of several state trial courts, which have held that the ADA and
FHA do not preempt state-law indemnity claims. See, e.g., Mi-
ami v. HDR Eng’g, Inc., No. 09-57028 CA 30. (Fla. Cir. Ct. Feb.
12, 2010) (expressly rejecting the district court’s holding in this
case and concluding that the ADA does not preempt state-law
indemnity claims); Archstone-Smith Trust v. Van Tilburg, No.
08-CV-8351, slip op. at *3 (Colo. Dist. Ct. Nov. 6, 2009) (same
with respect to both the FHA and the ADA); Archstone-Smith
Trust v. Architects Orange, No. 37-2008-00092239, slip. op. at
1–2 (Cal. Sup. Ct. June 12, 2009) (same).

10 The Copyright Act provides that a copyright holder “has the
exclusive rights * * * to authorize,” among other things, the “re-
produc[tion of] the copyrighted work in copies or phonorecords.”
17 U.S.C. § 106(1). The Act contains no fault element.
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producing the video, the videographer used copy-
righted songs without permission. Ibid. The copy-
right owners filed suit against both the videographer
who made the video and the companies that used it.
Id. at 1284–85. The defendant companies then filed
cross-claims for indemnification against the video-
grapher, who argued that the indemnification claims
were preempted. Id. at 1285.

The Eleventh Circuit concluded that the indem-
nification claims were not preempted. The court rea-
soned that when a federal statute lacks a culpability
requirement—and thus when indemnity bears only
on “the allocation of responsibility” among defen-
dants (id. at 1286) without “intrud[ing] upon the
* * * rights guaranteed by” or duties owed under the
federal law (id. at 1288)—preemption is not appro-
priate. The court concluded that because the Copy-
right Act is concerned only with “protect[ing] the
rights of copyright holders” without regard for the
level of culpability of or the apportionment of liabili-
ty among defendants, the Act does not “govern cases
between infringers.” Id. at 1287. Thus, because
“[n]othing in the language of [the Act] explicitly pro-
hibits indemnity suits” (ibid.),11 the Eleventh Circuit
held that the companies’ indemnity suit could pro-
ceed. Id. at 1289.

The Eleventh Circuit’s decision in Foley is in
square conflict with the decision below. An action for

11 Although the Copyright Act contains a preemption provision
(17 U.S.C. § 301(a)), the Eleventh Circuit held that provision
“not applicable” and “irrelevant” to the case, and instead
“appl[ied] general preemption law to determine whether [the]
indemnity case brought pursuant to Florida common law [was]
preempted by the Act.” Foley, 249 F.3d at 1286.
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indemnity concerning a violation of the ADA and
FHA obviously would not “intrude upon” the duties
owed under those laws (Foley, 249 F.3d at 1288) be-
cause, like the Copyright Act, neither contains a
fault element with which indemnification might con-
flict. Indeed, under both statutes, “a suit for indem-
nity between defendants * * * is not an obstacle to
congressional intent, which was to protect [plaintiffs]
in a comprehensive and uniform way.” Id. at 1287.
Petitioners’ indemnity action, if allowed to proceed,
would instead bear only on “the allocation of respon-
sibility” among the defendants. Id. at 1286. There is
thus little doubt that petitioners would have pre-
vailed in the Eleventh Circuit.

b. The Federal Circuit adopted comparable rea-
soning when rejecting an argument for implied
preemption under the U.S. patent laws. In Cover v.
Hydramatic Packing Co., 83 F.3d 1390 (Fed. Cir.
1996), a patent holder brought an infringement ac-
tion against a lighting-fixture manufacturer that di-
rectly violated a patent and an insulation manufac-
turer that contributed to the infringement. Id. at
1391. The insulation manufacturer then filed a cross-
claim for indemnification under the theory that it
merely manufactured the insulation to the designs
and specifications provided by the fixture manufac-
turer. Id. at 1391–92.

The Federal Circuit held that there was “no con-
flict pre-emption” in this instance because state in-
demnification law “neither renders compliance with
the patent code a ‘physical impossibility’ nor ‘stands
as an obstacle to the accomplishment and execution’
of the patent laws.” Id. at 1393. The court reasoned
that “patent law defines rights between the patentee
and persons who wish to make, use, sell or offer for
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sale the patented invention”; it does not require cul-
pability or otherwise concern the eventual allocation
of liability among joint infringers. Ibid. Thus, be-
cause the joint infringers settled with the patentee,
“the patentee and the patent code are no longer in
the picture” and there can be no conflict with cross-
claims for indemnification. Ibid.

The Federal Circuit’s decision in Cover, like the
Eleventh Circuit’s decision in Foley, cannot be recon-
ciled with the Fourth Circuit’s decision below. The
ADA and the FHA define the rights and remedies be-
tween persons with disabilities and the businesses
that own, design or construct noncompliant build-
ings. 42 U.S.C. §§ 3604, 12183. Once one defendant
settles with the plaintiffs with disabilities—as Arch-
stone has done here—the ADA and the FHA are “no
longer in the picture.” Cover, 83 F.3d at 1393. Accor-
dingly, under the Federal Circuit’s reasoning, there
can be no conflict preemption for cross-claims of in-
demnification.

c. The Sixth Circuit also recently rejected the ar-
gument that a federal law impliedly preempts a
state-law indemnity claim, in Delay v. Rosenthal Col-
lins Group, LLC, 585 F.3d 1003 (6th Cir. 2009). That
case addressed whether the indemnification claim of
an employee supervisor, Delay, was impliedly
preempted under the Commodities Exchange Act
(CEA), Pub. L. No. 74-765, 49 Stat. 149 (1936). In the
underlying action, the Commodity Futures Trading
Commission alleged that Delay had violated several
provisions of the CEA by, among other things, failing
to “diligently supervise” the handling of commodity
interest accounts, in violation of 17 C.F.R. § 166.3.
See Delay v. Rosenthal Collins Group, LLC, No. 2:07-
CV-568, 2008 WL 2225717, at *2 (S.D. Ohio May 27,
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2008). While the provisions Delay had been accused
of violating required a finding of at least negligent
wrongdoing, he was exonerated at trial and found
not to have violated the applicable standard of care.
Delay, 585 F.3d at 1004. Delay later sued his em-
ployer to recover defense costs, but the district court
dismissed the suit as preempted by the CEA. Ibid.

The Sixth Circuit reversed, in a decision funda-
mentally inconsistent with the Fourth Circuit’s in
this case. According to the Sixth Circuit, a “predi-
cate” to finding a state-law indemnification suit
preempted “is that the party seeking indemnification
is a ‘wrongdoer’” under the purportedly preempting
federal law. Id. at 1006. Only then would “allowing
[a defendant] to enforce a state-law indemnification
right * * * frustrate and defeat’’ the statute’s purpos-
es. Ibid. (internal quotation marks omitted). But if
the party seeking indemnification is not a “wrong-
doer”—i.e., if he has not been found at fault under
the federal law, whether because he has been exone-
rated or because the relevant statute imposes liabili-
ty without regard to fault—and if the statute “says
nothing about indemnification,” then there is “no
[federal] policy contrary to an [indemnity] award.”
Ibid. (internal quotation marks omitted). The court
accordingly remanded with instructions to permit
the indemnity action to proceed. Id. at 1007.

Like Foley and Cover, Delay is at loggerheads
with the decision below. Because neither the ADA
nor the FHA imposes a particular standard of care,
parties are held liable under these statutes entirely
without regard to culpability. But in the Sixth Cir-
cuit, only when the indemnified party is adjudged a
“wrongdoer” under federal law would “allowing [it] to
enforce a state-law indemnification right * * * fru-
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strate and defeat’’ the federal statute’s purposes. 585
F.3d at 1006 (internal quotation marks omitted). It is
not enough, therefore, that a law simply be “regula-
tory” to impliedly preempt an indemnification
agreement. The conflict is accordingly clear.

d. The same result would be reached were this
case to be litigated in the Minnesota state courts. In
Engvall v. Soo Line R.R. Co., 632 N.W.2d 560 (Minn.
2001), the Supreme Court of Minnesota concluded
that the Locomotive Inspection Act (LIA), Pub. L. No.
103-272, 108 Stat. 745 (1994), did not preempt state-
law indemnification claims. Although the cross-
defendant in that case apparently framed its argu-
ment in terms of field preemption instead of conflict
preemption, see 632 N.W.2d at 570–71, the case in-
volved circumstances analytically indistinguishable
from those at issue here.

A train engineer was injured while operating a
locomotive operated by the Soo Line Railroad Com-
pany and manufactured by General Motors. Id. at
563. The engineer sued Soo Line under the Federal
Employers’ Liability Act (FELA) for a violation of the
LIA, which imposes, through FELA, certain non-
delegable, strict-liability duties on railroads.12 Soo
Line in turn filed a third-party complaint against
General Motors seeking contribution and indemnifi-

12 The LIA requires that railroads use locomotives that “are in
proper condition and safe to operate without unnecessary dan-
ger of personal injury.” 49 U.S.C. § 20701(1). A violation of the
LIA (which does not itself provide a private right of action) con-
clusively establishes negligence per se for purposes of FELA,
regardless of fault. See Engvall, 632 N.W.2d at 568 (“[A] rail-
road employee may use an LIA violation to establish negligence
per se in a FELA action.”)
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cation under Minnesota state common law. Id. at
563–64.

The trial court dismissed the third-party com-
plaint as preempted by the LIA, but the Supreme
Court of Minnesota reversed. The court reasoned
that so long as an indemnity action does not “impose”
a separate or distinct “standard of care” from that
provided under the federal law, there is no inconsis-
tency between an indemnity action and the federal
statute. Id. at 570–71. And in that case, because the
third-party complaint against GM did not involve
imposing a conflicting fault standard, “there [was] no
danger” that permitting the indemnity action to pro-
ceed would “undermin[e] * * * nationwide uniformi-
ty” in the enforcement of the LIA. Id. at 570–71.13

* * * * *
This disagreement among the lower courts does

not rest on differences in the statutory schemes at is-
sue in these cases, or on the specific fact patterns
presented to those courts. The nature of the question
presented in each case is remarkably consistent. The

13 It bears mentioning that in addressing indemnification
claims under circumstances similar to those at issue in this
case, several other courts have conflated the question whether a
federal law itself provides for an implied right to indemnifica-
tion as a matter of federal law (despite the presumption against
implied federal rights of action) with the question whether a
federal law preempts an independent state-law right of indem-
nification (where the presumption against preemption would
counsel in favor of allowing such claims to proceed). See, e.g.,
Herman v. RSR Sec. Serv. Ltd., 172 F.3d 132 (2d Cir. 1999);
United States v. Murphy Dev., LLC, No. 3:08-0960, 2009 WL
3614829, at *2 (M.D. Tenn. Oct. 27, 2009); see also Delay, 585
F.3d at 1006–07. The lower courts’ repeated conflation of these
two issues provides another reason that this Court should grant
review to clarify the law concerning the question presented.
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divergent results therefore rest solely on the courts’
differing legal determinations concerning preemp-
tion: in the Fourth and Tenth Circuits’ views, on the
one hand, a strict-liability federal law that is silent
on preemption impliedly preempts state-law indem-
nity claims because indemnity agreements categori-
cally discourage compliance with “regulatory” laws;
in the Sixth, Eleventh, and Federal Circuits’ and
Minnesota Supreme Court’s views, on the other
hand, indemnity suits are impliedly preempted only
when indemnity would conflict with a statutory pur-
pose of punishing culpable actors. The upshot of the
disagreement among the lower courts is clear:
whether parties will be indemnified for a violation of
federal law turns on nothing more than the jurisdic-
tion in which they litigate their claims. This Court’s
intervention is accordingly warranted.

B. Review Is Also Warranted Because The
Decision Below Is Inconsistent With
This Court’s Conflict-Preemption Pre-
cedents And Is Clearly Incorrect.

The decision below not only exacerbates a circuit
split; it is also inconsistent with this Court’s conflict-
preemption cases and plainly incorrect.

All agree that there is no express-preemption
provision in either the FHA or the ADA, and thus
that petitioners’ state-law indemnification claims are
not expressly preempted. Nor has anyone asserted
that it would be impossible for the parties to comply
with these federal laws while also allocating ultimate
responsibility for compliance pursuant to state con-
tract or common law. The lower courts thus found
petitioners’ state-law claims to be preempted under
the doctrine of obstacle preemption. According to the
Fourth Circuit, petitioners’ state-law claims “stand[]
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as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress.” App.,
infra, 8a (quoting Freightliner Corp. v. Myrick, 514
U.S. 280, 287 (1995), in turn quoting Hines v. Dav-
dowitz, 312 U.S. 52, 67 (1941)) (internal quotation
marks omitted).

In so holding, the court of appeals ignored the
analytic framework that this Court has mandated.
But beyond that, the lower court’s analysis is incor-
rect on its own terms.

1. As this Court has repeatedly recognized, con-
flict-preemption analysis “must be guided by two
cornerstones of * * * pre-emption jurisprudence.”
Wyeth v. Levine, 129 S. Ct. 1187, 1194 (2009). “First,
‘the purpose of Congress is the ultimate touchstone
in every pre-emption case.’” Ibid. (quoting Medtronic,
Inc. v. Lohr, 518 U.S. 470, 485 (1996)). Second, the
preemption analysis begins with the presumption
against preemption—“‘the assumption that the his-
toric police powers of the States were not to be su-
perseded by the Federal Act unless that was the
clear and manifest purpose of Congress.’” Ibid. (quot-
ing Rice v. Santa Fe Elevator Corp., 331 U.S. 218,
230 (1947)). “This assumption provides assurance
that the federal-state balance will not be disturbed
unintentionally by Congress or unnecessarily by the
courts.” Jones v. Rath Packing Co., 430 U.S. 519, 525
(1977) (internal quotation marks omitted). And as
this Court counseled in Wyeth, Congress’s “silence on
[a conflict-preemption] issue, coupled with its certain
awareness of the prevalence of state tort litigation, is
powerful evidence that Congress did not intend” to
preempt state-law claims. 129 S. Ct. at 1200.

In determining that petitioners’ state-law claims
were preempted, the court of appeals in this case did
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not even mention the presumption against preemp-
tion. Instead—quoting a 22-year-old Fourth Circuit
case—the lower court stated that “‘[p]reemption un-
der an obstacle preemption theory is more an exer-
cise of policy choices by a court than strict statutory
construction.’” App., infra, 8a (quoting Abbot v. Am.
Cyanamid Co., 844 F.2d 1108, 1113 (4th Cir. 1988)
(internal alterations omitted). By ignoring this
Court’s more recent conflict-preemption case law,
and in particular the Court’s analysis of congression-
al silence in Wyeth, the lower court plainly erred.

2. The lower court’s analysis would in any event
clearly be wrong even if the presumption against
preemption were not applicable here. According to
the Fourth Circuit, the “regulatory purposes of the
FHA and the ADA would be undermined by allowing
a claim for indemnity.” App., infra, 10a. The court
reasoned that indemnity would be inconsistent with
an owner’s non-delegable duty to comply with the
statutes because it would diminish the incentives for
compliance by allowing an owner to escape accounta-
bility. Ibid. This unsupported assumption is plainly
incorrect and in any event insufficient to overcome
the presumption against preemption.

First, the Fourth Circuit misinterpreted the
meaning and scope of Archstone’s non-delegable duty
to comply with the ADA and FHA. As this Court has
explained, actions under discrimination statutes are
“in effect, * * * tort action[s],” and “when Congress
creates a tort action, it legislates against a legal
background of ordinary tort-related vicarious liabili-
ty rules and consequently intends its legislation to
incorporate those rules.” Meyer v. Holley, 537 U.S.
280, 285 (2003). Thus, a “non-delegable” duty of
compliance does not preclude an owner from assert-
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ing indemnification claims; it simply means that an
owner cannot escape its vicarious liability to plain-
tiffs even if it “has * * * done everything that could
reasonably be required of” it. Id. at 290. (internal qu-
otation marks omitted). While an owner cannot insu-
late itself against a suit by a plaintiff with a disabili-
ty, “it is not inconsistent with [the owner’s] nonde-
legable * * * duty to [plaintiffs] for” the architect “to
owe a separate but concurrent duty enforceable by”
the owner, including in an action for indemnity. Elli-
son v. Shell Oil Co., 882 F.2d 349, 353 (9th Cir. 1989)
(allowing a defendant owing a non-delegable duty to
bring a state-law claim for partial indemnity in the
context of the Federal Employers’ Liability Act).

Second, the Fourth Circuit erred in assuming
that the availability of indemnity from architects
would reduce an owner’s or developer’s incentive to
ensure that its properties comply with federal disa-
bility-access rules. Owners retain “a strong incentive
to monitor compliance” with the statutes, Botosan v.
Paul McNally Realty, 216 F.3d 827, 834 (9th Cir.
2000), because a right of indemnification does not
preclude lawsuits by first-party plaintiffs. Indeed,
because the obligation to ensure ADA and FHA com-
pliance is non-delegable, plaintiffs have the option of
suing any of the participants in the design and con-
struction of a public accommodation. Owners are
usually the most expedient target for such lawsuits
because in most instances they are readily identifia-
ble, located within the forum, and can be compelled
to remediate violations in the buildings they own.
Furthermore, if an architect, builder, or other re-
sponsible party is judgment-proof, the owner may be
saddled with the full cost of remediating the viola-
tions. Thus, the availability of a state-law or contrac-
tual right of indemnification against architects or
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builders does not undercut owners’ incentives to en-
sure that their buildings comply with the ADA and
FHA. See, e.g., Saranillio v. Silva, 889 P.2d 685, 698
(Haw. 1995) (recognizing that “the right of indemnity
may be of little value in cases where, for instance,
the [indemnitor] is judgment proof.”); Helen S. Scott,
Resurrecting Indemnification: Contribution Clauses
In Underwriting Agreements, 61 N.Y.U. L. Rev. 223,
255 (1986) (“even an underwriter who has been com-
pletely indemnified has an incentive to investigate
issues since he is not protected against an issuer who
becomes insolvent before satisfying the judgment”).

Third, the Fourth Circuit missed the mark in as-
suming that indemnity claims undermine the pur-
pose of the ADA and FHA, when in fact they further
the congressional purpose of improving accessibility
and eliminating discrimination by ensuring that the
primary violators are held accountable for designing
or constructing inaccessible buildings. Congress
could not have intended to allow an architect who
caused statutory violations of the FHA or ADA to
walk away from the accessibility violations it caused
without paying even a dollar to remedy them. See,
e.g., Baltimore Neighborhoods, Inc. v. Rommel Build-
ers, Inc., 3 F. Supp. 2d 661, 664 (D. Md. 1998) (ob-
serving that “allowing [the] architect[] * * * to escape
liability” would obstruct the purposes of the FHA).
Indeed, the congressional objective of providing
“clear, strong, consistent, enforceable standards” can
only be achieved if those standards are applicable to
all parties in a position to affect compliance. See, e.g.,
United States v. Tanski, No. 1:04-CV-714, 2007 WL
1017020, at *22 (N.D.N.Y. Mar. 30, 2007) (noting in
the FHA context that the statutory purpose “is best
served by imposing broad liability on all those * * *
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entities * * * involved in designing and constructing
* * * a covered multifamily dwelling”).

Thus, there is no demonstrable conflict between
indemnity claims and the congressional purposes
underlying the ADA and the FHA. Review is war-
ranted because the Fourth Circuit plainly erred by
turning the presumption of preemption on its head
and presuming preemption in the absence of any
evidence of a true conflict.

C. The Issue Here Is Of Substantial Prac-
tical Importance.

Proper resolution of the question presented is a
matter of exceptional practical importance.

1. The Fourth Circuit’s decision, if not reversed
by this Court, could drastically reduce the incentives
for architects to comply with the ADA and FHA; and
it could have a profound effect on the willingness of
owners and developers to settle ADA and FHA litiga-
tion. If architects can avoid liability for defective
architectural designs when the owner settles, their
incentives to comply with these statutes will be
greatly decreased. Baltimore Neighborhoods, 3
F. Supp. 2d at 664. Additionally, the Fourth Circuit’s
ruling will provide strong disincentives for owners
and developers to promptly settle with plaintiffs and
remediate violations because by doing so the owners
and developers would forfeit any right of recovery
against the architects who actually designed the
noncompliant plans (or contractors who built a cor-
rectly designed property in a noncompliant fashion).
Instead, owners and developers may be forced to liti-
gate cases to the bitter end in order to obtain judicial
apportionment of liability between the legally re-
sponsible parties. See, e.g., Restatement (Third) of
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Torts: Apportionment of Liability §§ A18, 23 (2000)
(discussing right to apportionment of liability be-
tween jointly liable tortfeasors). This result under-
mines the fundamental purposes of the ADA and the
FHA to improve access to persons with disabilities,
see pages 3–6, supra, by misaligning incentives and
introducing unnecessary delays.

2. The Fourth Circuit’s decision also calls into
doubt the continuing validity of the DOJ regulation
that expressly permits owners and commercial te-
nants to allocate by contract responsibility for ensur-
ing compliance with the ADA. 28 C.F.R. § 36.201(b).
In promulgating that regulation, DOJ necessarily
concluded that indemnity between defendants is not
antithetical to the purposes of the ADA. Courts ap-
plying Section 36.201(b) have agreed—they uniform-
ly have held that contractual indemnification in ac-
cordance with this regulation is acceptable. See, e.g.,
Botosan, 216 F.3d at 833 (observing that the regula-
tion allows the parties to “allocate responsibility * * *
for compliance” as they see fit); Access4All, Inc. v.
Trump Int’l Hotel & Tower Condo., No. 04-CV-7497,
2007 WL 633951, at *6 (S.D.N.Y. Feb. 26, 2007)
(commenting that the right to indemnity under the
ADA is “uncontroversial”).

Although Section 36.201(b) does not apply to in-
demnification claims between owners and architects,
there is no plausible reason why an owner’s indemni-
ty claims against a tenant would be consistent with
the ADA while a claim against an architect would
create a conflict requiring preemption. In both cir-
cumstances, the owner seeks to recover amounts for
which it is vicariously liable under the statute. In-
deed, Archstone argued below that a finding of im-
plied preemption in this case would constructively



31

invalidate this DOJ regulation, but the Fourth Cir-
cuit rejected this argument in a single footnote with-
out any substantive analysis. App., infra, 10a n.1.

3. The practical implications of the broader cir-
cuit split identified here extend far beyond the field
of multifamily housing. Indeed, the reasoning of the
Fourth and Tenth Circuits could be used to invali-
date indemnification agreements under almost any
federal “regulatory” statute if indemnification could
theoretically diminish incentives for compliance. The
reasoning could even be extended to invalidate in-
surance contracts, because there is no plausible basis
for distinguishing insurance from other indemnity
agreements under the Fourth and Tenth Circuit’s
reasoning. See, e.g., Andover Newton Theological
Sch., Inc. v. Cont’l Cas. Co., 930 F.2d 89, 94 (1st Cir.
1991) (upholding insurance coverage of discrimina-
tion resulting from a “reckless disregard of federal
law”); Solo Cup Co. v. Fed. Ins. Co., 619 F.2d 1178,
1187 (7th Cir. 1980) (upholding insurance coverage
for disparate-impact discrimination claims).The
case’s importance is compounded by the frequency
with which the issue arises. Indemnification provi-
sions are “ubiquitous” in American business (Wallace
P. Mullin & Christopher M. Snyder, Should Firms
Be Allowed To Indemnify Their Employees for Sanc-
tions?, 26 J.L. Econ. & Org. 30, 31 (2010)), influen-
cing virtually every relationship between or among
companies doing business together. This is especially
so in the circumstances presented here: “Indemnity
issues pervade * * * construction law,” where
“[c]laims of indemnity invariably follow” any loss or
liability related to or arising from construction of
new facilities like petitioners’ apartment buildings.
Roger W. Stone & Jeffrey A. Stone, Indemnity In
Iowa Construction Law, 54 Drake L. Rev. 125, 126
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(2005). See also Carri Becker, Private Enforcement of
the Americans with Disabilities Act via Serial Litiga-
tion: Abusive or Commendable?, 17 Hastings Wom-
en’s L.J. 93, 112 (2006) (noting that commercial leas-
es frequently require a tenant to indemnify a lan-
dlord for ADA violations caused by that tenant). It
thus comes as no surprise that parties frequently li-
tigate state-law indemnification claims in connection
with violations of various federal laws.

In addition to the broad scope of cases potentially
implicated by the split among the lower courts, the
high stakes at issue in many of these cases further
increase the need for this Court’s intervention. As
scholars have documented, “the dollar amounts at
stake [in indemnity actions] can be staggering,” regu-
larly involving the allocations of millions (sometimes
even hundreds of millions) of dollars in damages and
costs. Andrew M. Johnston, Amy L. Simmerman,
Jeffrey M. Gorris, Recent Delaware Law Develop-
ments in Advancement and Indemnification: An Ana-
lytic Guide, 6 N.Y.U. J. L. & Bus. 81, 82 (2009) (col-
lecting recent cases involving indemnity claims for
tens and hundreds of millions of dollars). And it is of-
ten unclear who will bear the high costs associated
with an indemnity enforcement action. See Earl B.
Slavitt & Donna J. Pugh, Sticks and Bricks, Dollars
and Sense: The ADA and Nonresidential Real Estate,
81 Ill. B.J. 314, 317 (1993) (discussing potential par-
ties to a real-estate transaction who might be liable
for high costs when indemnification agreements are
used).

Indeed, that is precisely the case here: the cost of
bringing all of petitioners’ properties into compliance
with the ADA and FHA has exceeded $60 million—
and the portion directly attributable to Niles Bolton’s
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designs (and for which petitioners seek recovery) is
nearly $3.8 million. Whether petitioners will bear
that cost—despite respondent’s wrongdoing, and de-
spite respondent’s contractual obligation to indemni-
fy petitioners for those costs—turns entirely on the
proper resolution of the question presented. This
Court’s review is thus warranted.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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Appeal from the United States District Court
for the District of Maryland, at Baltimore.

Andre M. Davis, District Judge.
(1:04-cv-03975-AMD)

Argued: January 27, 2010
Decided: April 19, 2010

Before NIEMEYER, KING, and SHEDD,
Circuit Judges.

_________________________________________________

Affirmed by published opinion. Judge Shedd wrote
the opinion, in which Judge Niemeyer and

Judge King joined.

_________________________________________________

SHEDD, Circuit Judge:

Archstone Multifamily Series I Trust and Arch-
stone (collectively referred to as “Archstone”) appeal
an order of the district court granting summary
judgment in favor of Niles Bolton Associates, Inc.
(“Niles Bolton”). Archstone also appeals the district
court’s denial of its motion to amend its complaint to
include a claim for contribution. In granting sum-
mary judgment, the court concluded that Archstone’s
state-law claims are preempted by the Fair Housing
Act (“FHA”), 42 U.S.C. §§ 3601 et seq., and the Amer-
icans with Disabilities Act (“ADA”), 42 U.S.C.
§§ 12101et seq.; in denying the motion to amend, the
court concluded that allowing Archstone to amend its
complaint would be prejudicial to Niles Bolton and,
in any event, futile. For the following reasons, we af-
firm.
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I.

Archstone develops and owns multi-family hous-
ing projects throughout the United States. Archstone
hired Niles Bolton as its architect to design a num-
ber of multi-family apartment buildings on the East
Coast in the 1990s. In 2004, the Equal Rights Center
and several other disability advocacy groups (“Equal
Rights plaintiffs”) filed this lawsuit against Arch-
stone, Niles Bolton, various contractors, and other
architects used by Archstone, alleging that these ent-
ities failed to design and construct 71 apartment
buildings so that they would be accessible to persons
with disabilities in compliance with the FHA and
ADA.

Archstone and the Equal Rights plaintiffs en-
tered into a Consent Decree to settle the lawsuit cov-
ering the 71 apartment communities, 15 of which
were designed by Niles Bolton. Under the settle-
ment, Archstone was required, inter alia, to retrofit
the 71 properties to make them compliant with the
FHA and ADA and pay the plaintiffs $1.4 million to
cover damages, attorneys’ fees, and expenses. Arch-
stone has retrofitted a majority of the 71 properties
and is in the process of retrofitting the remainder.
According to Archstone, the costs of the retrofits at
the sites designed by Niles Bolton exceed $2.5 mil-
lion. Niles Bolton was not a party to the settlement
between Archstone and the Equal Rights plaintiffs.
However, Niles Bolton later entered into a separate
Consent Decree with the Equal Rights plaintiffs that
did not include any admission of liability.

Following settlement with the Equal Rights
plaintiffs, Archstone filed a cross-claim against Niles
Bolton asserting four state-law causes of action:
(1) express indemnity; (2) implied indemnity;
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(3) breach of contract; and (4) professional negli-
gence. The express indemnity claim focuses on claus-
es in the contracts between Niles Bolton and Arch-
stone in which Niles Bolton promised to “make good
any defects in its services resulting from the failure
of the Architect or any of its Consultants to perform
their respective services in a manner that is com-
mensurate with the professional standard of care”
and to “indemnify” Archstone “from and against all
losses, claims, liabilities, injuries, damages and ex-
penses, including attorneys’ fees and litigation costs
. . . arising out of or resulting from or in connection
with, the performance, or failure to perform, by the
Architect or its employees.” J.A. 37, 51-52. Niles Bol-
ton and Archstone also agreed that “designs or speci-
fications furnished by the Architect found to be neg-
ligent will be promptly corrected by the Architect at
no cost to the Owner, and the Architect will be re-
sponsible to the Owner for all damages, if any, re-
sulting from such defective designs or specifications.”
J.A. 148. They further agreed that “[a]ny designs or
specifications furnished by the Architect which con-
tain errors in coordination of details or dimensional
errors will be promptly corrected by the Architect at
no cost to the Owner”. Id.

Archstone’s implied indemnity claim rests on the
principle that Niles Bolton “bears a substantially
greater share of responsibility for any failure of the
Properties to be designed according to the require-
ments of the FHA and the ADA, given Niles Bolton’s
superior knowledge, skill and involvement in the de-
sign of the properties.” J.A. 369. The breach of con-
tract claim, as alleged by Archstone, arises because
Niles Bolton breached the warranties under its con-
tracts with Archstone by failing to design properties
that are in compliance with the FHA and ADA. Fi-



5a

nally, Archstone’s professional negligence claim re-
sults from Niles Bolton’s alleged “failure to exercise
the level of professional skill and care required of an
architect” to design the properties in question in a
manner that conforms to the requirements of the
FHA and ADA. J.A. 370. For these state-law causes
of action, Archstone sought (1) to recover damages,
attorney’s fees and costs paid by Archstone to the
Equal Rights plaintiffs, (2) to recover costs it in-
curred retrofitting those portions of the Properties
improperly designed by Niles Bolton, and (3) to be
indemnified for costs that Archstone will incur to
modify the remainder of the properties designed by
Niles Bolton that have yet to be retrofitted.

After Archstone filed its cross-claim, the parties
conducted discovery for approximately three years.
During the course of discovery, Niles Bolton sought
to compel Archstone to disclose evidence regarding
Archstone’s allocation of damages among itself, Niles
Bolton, and any other party. Archstone resisted
these discovery requests by arguing that it was seek-
ing damages for the 15 of 71 properties that Niles
Bolton designed and all related settlement amounts,
attorneys’ fees, and costs paid to the Equal Rights
plaintiffs, as well as the costs of retrofitting the 15
properties designed by Niles Bolton. The district
court affirmed the magistrate judge’s grant of a pro-
tective order to Archstone because the allocation of
damages was irrelevant to a claim for indemnity.
The district court further noted that “there is no
suggestion in [the magistrate’s discovery rulings]
that the court perceived there to be a contribution
claim presented by Archstone.” Equal Rights Center
v. Archstone Smith Trust, et al., 603 F. Supp. 2d 814,
819 (D. Md. 2009).
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Three weeks after the close of discovery and on
the eve of the deadline for dispositive motions, Arch-
stone filed a motion for leave to amend its cross-
claim to include a claim for contribution. Under the
amended complaint, Archstone sought to recover
contribution on the same grounds as its original
claims. In a memorandum order, the district court
denied the motion for leave to amend on the ground
that it would result in prejudice to Niles Bolton. Ac-
cording to the court, because a claim for contribution
requires an analysis of the relative fault of the par-
ties while a claim for indemnification does not,
amending the complaint to add this claim would re-
quire additional discovery of the type previously re-
jected by the court because of its view that Archstone
was seeking only indemnification rather than contri-
bution. Because Archstone did not move for leave to
amend the complaint until after three years of dis-
covery and on the eve of dispositive motions, the
court held that the amendment would prejudice
Niles Bolton. Further, the court held that even if
there were no prejudice, a state-law claim for contri-
bution would be futile because it would be preempted
under federal law.

The district court also granted summary judg-
ment in favor of Niles Bolton. The court reasoned
that although styled as state-law claims for relief,
Archstone’s causes of action were indemnity and de
facto indemnity claims for violations of the FHA and
ADA. Because no right to indemnification exists un-
der these laws, and because allowing indemnification
on the state-law claims asserted by Archstone would
be antithetical to the purposes of the FHA and ADA,
the court held that federal law preempted these
claims under the doctrine of conflict, or obstacle,
preemption.
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Archstone timely appealed the grant of summary
judgment and the denial of its motion for leave to
amend. We address each issue in turn.

II.

A.

Summary judgment is appropriate “if the plead-
ings, the discovery and disclosure materials on file,
and any affidavits show that there is no genuine is-
sue as to any material fact and that the movant is
entitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(c). We review the district court’s order granting
summary judgment de novo. Jennings v. U.N.C., 482
F.3d 686, 694 (4th Cir. 2007) (en banc). Likewise, we
also review the district court’s preemption determi-
nation de novo. AES Sparrow Point LNG, LLC v.
Smith, 527 F.3d 120, 125 (4th Cir. 2008).

Archstone argues that the district court erred be-
cause its state-law claims are not antithetical to
Congress’ purpose in enacting the FHA and ADA.
Archstone claims that no conflict or obstacle exists
because its cross-claim does not impose requirements
that make compliance with federal law impossible.
Further, it claims that it only seeks partial indemni-
ty because it seeks to recover only the damages
caused by Niles Bolton. Archstone also contends that
the court erred in finding its breach of contract and
negligence claims are preempted as de facto claims
for indemnification. Archstone asserts that its claims
are not derivative because it is not attempting to en-
force the duties that Niles Bolton owed to the Equal
Rights plaintiffs, but rather is seeking to enforce the
duties Niles Bolton owed to Archstone. Having con-
ducted a de novo review of the record, we hold the
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district court did not err in finding these claims
preempted.

B.

Obstacle preemption applies “where state law
‘stands as an obstacle to the accomplishment and ex-
ecution of the full purposes and objectives of Con-
gress.’ ” Freightliner Corp. v. Myrick, 514 U.S. 280,
287 (1995) (quoting Hines v. Davidowitz, 312 U.S. 52,
67 (1941)). The Supreme Court has found state-law
claims preempted under obstacle preemption where
a state-law claim “interferes with the methods by
which the federal statute was designed to reach [its]
goal.” Gade v. Nat’l Solid Wastes Mgmt. Ass’n, 505
U.S. 88, 103 (1992) (internal quotation marks and ci-
tation omitted). We have explained that

[a] decision about [obstacle preemption] re-
quires the court independently to consider
national interests and their putative conflict
with state interests. . . . [P]reemption under
[an obstacle preemption] theory is more an
exercise of policy choices by a court than
strict statutory construction.

Abbot v. Am. Cyanamid Co., 844 F.2d 1108, 1113
(4th Cir. 1988). Obstacle preemption can apply not
only to positive enactments of state law but also to
state tort claims. See, e.g., Geier v. Am. Honda Motor
Co., 529 U.S. 861 (2000) (holding that negligence ac-
tion against a manufacturer was preempted because
it conflicted with a federal agency standard).

In finding Archstone’s state-law claims pre-
empted, the district court correctly used the guidance
we set forth in Baker, Watts & Co. v. Miles & Stock-
bridge, 876 F.2d 1101 (4th Cir. 1989) (en banc).
In Baker, Watts & Co., we considered whether the
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Securities Exchange Act of 1933 preempted a state-
law claim for indemnity. In holding the indemnifica-
tion claim is preempted, we analyzed whether the
claim represented an obstacle to the regulatory goals
of the federal law. We explained that “Congress ha[d]
not provided a right to indemnification in the federal
securities laws under any circumstances.” Id. at
1108. Furthermore, we emphasized the total nature
of a claim for indemnity, concluding that “it would
run counter to the basic policy of the federal securi-
ties laws to allow a securities wrongdoer . . . to shift
its entire responsibility for federal violations on the
basis of a collateral state action for indemnifica-
tion.” Id. (emphasis added). As we explained, “[t]he
goal of the 1933 and 1934 Acts is preventive as well
as remedial, and ‘denying indemnification encourag-
es the reasonable care required by the federal securi-
ties provisions.’ ” Id. (internal citations omitted).

We believe this reasoning applies with equal
force to an indemnity claim brought under the FHA
and ADA. To begin, as with the securities laws at is-
sue in Baker, Watts & Co., the goals of the FHA and
ADA are “regulatory rather than compensatory.” The
principal purpose of the ADA is to “(1) . . . provide a
clear and comprehensive national mandate for the
elimination of discrimination against individuals
with disabilities [and] (2) to provide clear, strong,
consistent, enforceable standards addressing dis-
crimination against individuals with disabilities.” 42
U.S.C. § 12101(b). The primary purpose of the FHA
is “to provide . . . for fair housing throughout the
United States.” 42 U.S.C. § 3601. Furthermore, com-
pliance with the ADA and FHA, as conceded by
Archstone, is “nondelegable” in that an owner cannot
“insulate himself from liability for . . . discrimination
in regard to living premises owned by him and ma-
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naged for his benefit merely by relinquishing the re-
sponsibility for preventing such discrimination to
another party.” See Walker v. Crigler, 976 F.2d 900,
904 (4th Cir. 1992). Under these principles, it is clear
that, like the securities laws at issue in Baker, Watts
& Co., the regulatory purposes of the FHA and ADA
would be undermined by allowing a claim for indem-
nity.

Here, Archstone sought to allocate the full risk of
loss to Niles Bolton for the apartment buildings at
issue. Allowing an owner to completely insulate itself
from liability for an ADA or FHA violation through
contract diminishes its incentive to ensure com-
pliance with discrimination laws. If a developer of
apartment housing, who concededly has a non-
delegable duty to comply with the ADA and FHA,
can be indemnified under state law for its ADA and
FHA violations, then the developer will not be ac-
countable for discriminatory practices in building
apartment housing. Such a result is antithetical to
the purposes of the FHA and ADA. Accordingly, we
find Archstone’s indemnification claims are pre-
empted.1

We also hold that the district court correctly held
Archstone’s state-law breach of contract and negli-
gence claims to be de facto indemnification claims

1 Archstone argues that because 28 C.F.R. § 36.201(b) permits
“allocation of responsibility for complying with the obligations”
of the ADA, indemnity is not preempted. We find this argument
unpersuasive. The history of this regulation demonstrates that
this allocation provision is unique to the landlord-tenant rela-
tionship and does not impact the relationships between archi-
tects, builders, and other parties. See Nondiscrimination on the
Basis of Disability by Public Accommodations and in Commer-
cial Facilities, 56 Fed. Reg. 35544, 35555-56 (July 26, 1991).
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and, thus, preempted. Our conclusion is buttressed
by Archstone’s argument in its brief, and repeated at
oral argument, that it seeks—regardless of how it la-
bels its claim—to recover 100% of the losses at the 15
sites where Niles Bolton provided architectural ser-
vices. Such a claim for relief is a de facto claim for
indemnification derived from violations of these fed-
eral statutes. Although Archstone suggests that
these claims are not derivative because it only seeks
to enforce duties Niles Bolton owes to Archstone, we
find that this argument fails because Archstone real-
ly seeks to have Niles Bolton pay all damages that
arise under the FHA and ADA at these sites.

Therefore, we agree with the district court that
these de facto indemnification state-law claims by
Archstone are pre-empted under federal law. See
Baker, Watts & Co., 876 F.2d at 1108 (holding that
plaintiff’s pendent common law actions are pre-
empted to the extent that they are de facto claims for
indemnification). Accordingly, we affirm the district
court’s grant of summary judgment in favor of Niles
Bolton.

III.

We must next decide whether the district court
erred by denying Archstone leave to amend its com-
plaint to include a claim for contribution. We review
the district court’s denial of a motion to amend a
complaint under the deferential abuse of discretion
standard. See Glaser v. Enzo Biochem, Inc., 464 F.3d
474, 476 (4th Cir. 2006). Although leave to amend
should be “freely give[n] when justice so re-
quires,” Fed. R. Civ. P. 15(a)(2), a district court has
discretion to deny a motion to amend a complaint, so
long as it does not outright refuse “to grant the leave
without any justifying reason.” Foman v. Davis, 371
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U.S. 178, 182 (1962). A district court may deny a mo-
tion to amend when the amendment would be pre-
judicial to the opposing party, the moving party has
acted in bad faith, or the amendment would be fu-
tile. See Laber v. Harvey, 438 F.3d 404, 426 (4th Cir.
2006) (en banc). Here, the district court gave two
bases for denying Archstone’s motion to amend—
prejudice and futility. Because we believe the district
court did not abuse its discretion on at least one of
these bases, we affirm.

As to the first basis—prejudice—the district
court held that the addition of a contribution claim
after the close of a three-year long discovery process
and on the eve of the deadline for dispositive motions
would have required it to reopen discovery and the-
reby prejudice Niles Bolton. See Equal Rights Cen-
ter, 603 F. Supp. 2d at 820. In finding that the addi-
tion of a claim for contribution would change the
character of litigation, the court stated:

Niles Bolton correctly infers from the pro-
posed claim for contribution that Archstone
is essentially admitting liability for some of
the violations at the Niles Bolton-designed
properties Archstone developed and operates.
This admission, according to Niles Bolton,
would require further discovery into the na-
ture of each and every alleged violation (un-
der myriad states’ laws) to which Archstone
is impliedly conceding liability.

In other words, as the case had been framed
in the more than three years before the mo-
tion to amend was filed, Niles Bolton was al-
leged, by virtue of the claim for indemnifica-
tion, to be solely liable under the FHA and
the ADA for all of the violations in the com-
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plexes it designed. . . . To permit an eleventh
hour change in litigation theory to one of par-
tial liability would mean that Niles Bolton
has been prejudiced in its ability to assess ra-
tionally its exposure to a damages award in
favor of Archstone, as its litigation plan did
not contemplate such an atomistic battle-
field. Furthermore, Niles Bolton’s settlement
posture would of necessity have been quite
different three years ago (before the expendi-
ture of large sums for attorney’s fees and liti-
gation expenses) had it known that it was not
facing a liability in excess of 15/71 of $1.5
million plus some share of the cost of retrofit-
ting, but something considerably below that
amount. . . .

Unquestionably, any reasonable litigant in
Niles Bolton’s position would have sought
specific discovery into how Archstone be-
lieved it appropriate to allocate fault for the
violations alleged by Plaintiffs, e.g., was
Niles Bolton 25% at fault; 35%; 75%? Plainly,
in the face of a claim solely for indemnifica-
tion, no litigant would have been motivated
to undertake such discovery, and Niles Bol-
ton has not done so.

Indeed, Niles Bolton attempted in some ways
to obtain certain discovery that, indisputably,
would have been relevant to a contribution
claim but not to an indemnity claim. Arch-
stone resisted such discovery and both Magi-
strate Judge Gesner (who managed discov-
ery) and I sustained Archstone’s objec-
tions, each of us on the understanding that
Archstone was pursuing indemnity.
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Id. at 818-819 (emphasis in original).

We hold that the district court did not abuse its
discretion in finding the proposed amendment would
be unduly prejudicial to Niles Bolton. We find com-
pelling the court’s analysis that the amendment—
coming so belatedly—would change the nature of the
litigation and, would therefore, prejudice Niles Bol-
ton.2 See Deasy v. Hill, 833 F.2d 38, 42 (4th Cir.
1987) (noting that “[b]elated claims which change the
character of litigation are not favored”).3

Archstone argues on appeal that its proposed
amendment would not prejudice Niles Bolton be-
cause it would not change the character of the litiga-
tion. Specifically, Archstone argues that it seeks the
same relief that it has sought throughout the litiga-
tion and no further discovery would be needed—
hence, no prejudice would result for Niles Bol-
ton. See, e.g., Appellant’s Br. 50 (arguing that it
“seeks the same relief under both its indemnity and

2 We need not reach the district court’s futility analysis be-
cause we find the district court’s prejudice analysis is a suffi-
cient basis to affirm the denial of the motion to amend. Accor-
dingly, we do not reach the question of whether a state-law
claim for contribution is preempted under federal law.

3 We have repeatedly affirmed denials of motions to amend
which change the character of the litigation late in the proceed-
ings. See Smith v. Angelone, 111 F.3d 1126, 1135 (4th Cir. 1997)
(holding that given the delay in amending, the late hour of the
motion to amend, and the burdens it would impose on the op-
posing party, the district court did not abuse its discretion in
denying the motion to amend); see also Deasy, 833 F.2d at 40
(affirming the district court’s discretion to deny the motion to
amend because of the undue delay and prejudice caused to the
opposing party); Barnes Group, Inc. v. C & C Products, Inc., 716
F.2d 1023, 1035 n. 35 (4th Cir. 1983) (affirming the district
court’s denial of defendant’s motion to amend).
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contribution theories”). Indeed, at oral argument,
Archstone conceded that its contribution claim would
seek to have Niles Bolton cover 100% of the damages
at the 15 properties in question. Archstone’s position
demonstrates a fundamental misunderstanding of
the difference between contribution and indemnifica-
tion. See Baker, Watts & Co., 876 F.2d at 1103 (not-
ing that “[i]ndemnification, of course, involves shift-
ing the entire loss from one wrongdoer to another;
contribution requires each wrongdoer to pay his pro-
portionate—or pro rata—share of the adverse judg-
ment”). As presented on appeal, the claim which
Archstone presents in its amended complaint is a de
facto indemnification claim, and such a claim is
preempted under federal law. Therefore, allowing
Archstone to amend under these circumstances to in-
clude a so-called contribution claim is, in any event,
futile. Accordingly, we affirm the district court’s
denial of the motion to amend.4

IV.

For the foregoing reasons, we affirm both the dis-
trict court’s grant of summary judgment in favor of
Niles Bolton and its denial of Archstone’s motion to
amend its complaint.

AFFIRMED

4 At oral argument, there was discussion concerning whether
the district court abused its discretion in denying this amend-
ment because the original complaint included the word “contri-
bution” in one of the counts. However, any such argument has
been waived because it was not raised in Archstone’s opening
brief. See United States v. Jones, 308 F.3d 425, 427 n.1 (4th Cir.
2002) (holding that an argument not raised in the opening brief
is waived).
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

EQUAL RIGHTS CENTER, et al.,

Plaintiffs

v.

ARCHSTONE SMITH TRUST, et al.,

Defendant/Cross-Plaintiffs

v.

NILES BOLTON ASSOS., INC.,

Defendant/Cross-Defendant.

Civil Action No. AMD 04-3975.

March 18, 2009.

MEMORANDUM OPINION

ANDRE M. DAVIS, District Judge.

Plaintiffs (The Equal Rights Center (“ERC”)), the
American Association of People with Disabilities, and
the United Spinal Association filed this action
against Defendants Archstone Smith Trust and
Archstone Operating Trust (together “Archstone”),
Niles Bolton Associates, Inc. (“Niles Bolton”), Clark
Realty Builders, VIKA, Inc., and Meeks + Partners
(collectively “Defendants”), for violations of the Fair
Housing Act, Title VIII of the Civil Rights Act of
1968, as amended by the Fair Housing Amendments
Act of 1988, 42 U.S.C. §§ 3601-3619, and the Ameri-
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cans with Disabilities Act, 42 U.S.C. § 12181
(“ADA”). Plaintiffs alleged that more than 100 Arch-
stone multi-family properties around the nation were
non-compliant with those federal statutes insofar as
the properties were designed, constructed, and main-
tained in a manner that failed to render them fully
accessible to disabled and handicapped persons.
Niles Bolton provided architectural services for 15 of
these properties.

On June 9, 2005, this court issued a Consent De-
cree detailing a settlement agreement reached by
Archstone with Plaintiffs. Plaintiffs eventually
reached settlement agreements with all Defendants,
including Niles Bolton, and additional Consent De-
crees were approved and entered by the court.

The serial settlement agreements and resulting
Consent Decrees have disposed of all claims and
cross-claims save Archstone’s state-law cross-claim
against Niles Bolton. Discovery as to the cross-claim
has concluded and now before the court are the fol-
lowing motions: (1) Archstone’s motion to amend its
cross claim; (2) the parties’ cross-motions for sum-
mary judgment; and (3) Niles Bolton’s motion to ex-
clude Archstone’s expert opinion testimony. All the
motions have been fully briefed and a hearing was
held on February 12, 2009. For the reasons set forth
within, I shall deny the belated motion to amend the
cross-claim. Furthermore, consonant with emergent
legal principles, I am persuaded that Archstone’s
cross-claim for indemnity conflicts with federal law
and must be dismissed with prejudice.

I.

Plaintiffs are nonprofit membership organiza-
tions that further the interests of persons with dis-
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abilities. On December 20, 2004, they filed suit
against Defendants alleging violations of the FHA
and the ADA. Collectively, Defendants design, devel-
op, construct, and operate apartment complexes
throughout the country. The apartment complexes at
issue are located in Maryland, Arizona, California,
Colorado, Florida, Georgia, Illinois, Massachusetts,
New Mexico, North Carolina, New Jersey, New York,
Oregon, Tennessee, Texas, Virginia, Washington,
and the District of Columbia. The remaining parties
are Archstone, a real estate developer, and Niles Bol-
ton, one of the architectural services design firms
with which Archstone’s predecessors contracted.

As mentioned above, in June 2005, Archstone
and Plaintiffs entered into a settlement agreement,
which was incorporated into a Consent Decree. The
Consent Decree provided, inter alia, that Archstone
would (1) pay to Plaintiffs $1.4 million in damages,
attorney’s fees, costs and other expenses and (2) sur-
vey and retrofit a total of 71 properties to bring them
into compliance with the requirements of the FHA
and the ADA. Fifteen of the 71 properties described
in the Consent Decree were designed for Archstone’s
predecessor by Niles Bolton.

On July 1, 2005, Archstone filed a cross-claim for
indemnity against Niles Bolton seeking to recover
(1) the portion of the $1.4 million settlement pay-
ment to Plaintiffs attributable to Niles Bolton’s de-
signs; (2) the costs of retrofitting the Niles Bolton-
designed properties encompassed by the Consent De-
cree; and (3) a portion of the attorney’s fees Arch-
stone has incurred in defending against Plaintiffs’
claims and in seeking relief from Niles Bolton. Arch-
stone’s cross-claim relates to the following 15 proper-
ties: Governor’s Green in Maryland; Reston Landing,
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Springfield Station, Stoneridge, Woodland Park, and
Worldgate in Virginia; Archstone Matthews, Olde
Apex (a/k/a Cameron Woods) and Archstone Preston
(a/k/a Cameron Chase) in North Carolina; Barrett
Creek, Cameron Landing, State Bridge, and North
Point in Georgia; Rocky Creek in Florida; and Hick-
ory Hollow in Tennessee.

Archstone’s cross-claim against Niles Bolton re-
lies on the following legal theories, each set forth in a
separate count: (1) contractual indemnity; (2) implied
indemnity; (3) breach of contract; and (4) profession-
al negligence. Each of these theories rests on the law
of one of the following states: (1) the state in which a
particular contract was formed; (2) the state selected
by a contractual choice-of-law provision; (3) the state
where the property is located; and/or (4) Georgia,
where Niles Bolton is headquartered. Archstone ela-
borates that it is “seeking damages only for those vi-
olations [of the FHA] that occurred because NBA
specified an incorrect dimension or other detail in its
construction documents, or otherwise failed to pro-
vide sufficient information for the builder to con-
struct the project in accordance with the applicable
accessibility requirements.” See Archstone’s Mem. in
Supp. of Mot. Summ. J. at 5 (brackets added).

In October 2008, after more than three years of
litigation, Archstone moved to amend its cross-claim,
inter alia, to assert a claim for contribution. Arch-
stone also moved for summary judgment on the issue
of Niles Bolton’s liability for failure to design FHA-
compliant housing, arguing that only damages issues
should require trial.

Niles Bolton has filed a cross-motion for sum-
mary judgment on all counts. Niles Bolton principal-
ly argues that, as a matter of settled principles of
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federal law, Archstone cannot seek, under state law,
indemnification (or contribution), regardless of the
state law legal theory employed. In the alternative,
Niles Bolton argues that the state law claims are
(1) barred by limitations; (2) barred because Arch-
stone’s settlement with Plaintiffs was an unreasona-
ble but voluntary assumption of liability which it
could have and would have avoided by defending it-
self in this action; (3) fatally undermined because, in-
ter alia, Archstone has failed to project expert opi-
nion evidence sufficient to sustain its burden to es-
tablish the applicable standard of care and any
breach of professional duty. Finally, Niles Bolton ar-
gues that as a matter of law, it must prevail on the
merits of the cross-claim. (Niles Bolton has filed a
separate motion seeking to exclude Archstone’s ex-
pert opinion testimony.)

In the view I take of the case, I need only reach
the first issue presented by Niles Bolton’s motion for
summary judgment, preemption.

II.

Under Fed. R. Civ. P. 15(a)(2), “[t]he court should
freely give leave [to amend pleadings] when justice
so requires.” The express language of the Rule re-
flects a tension between two important goals: (1) al-
lowing easy amendment to reflect the changes in a
party’s position as the case develops, and (2) prevent-
ing prejudice to an opposing party who will have dif-
ficulty in determining how to present its case if a
party is allowed to continuously change its position.
The Fourth Circuit has construed Rule 15 liberally.
See, e.g., Harless v. CSX Hotels, Inc., 389 F.3d 444,
447 (4th Cir. 2004) (“The language of Federal Rule of
Civil Procedure 15(a) has been construed to counsel a
liberal reading of its application.”). According to the
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Fourth Circuit, “leave to amend a pleading should be
denied only when the amendment would be prejudi-
cial to the opposing party, there has been bad faith
on the part of the moving party, or the amendment
would have been futile.” Johnson v. Oroweat Foods
Co., 785 F.2d 503, 509 (4th Cir. 1986) (citing Foman
v. Davis, 371 U.S. 178, 182 (1962)).

Here, Niles Bolton opposes Archstone’s motion
for leave to amend its cross-claim. Niles Bolton ar-
gues that allowing Archstone to amend the cross-
claim to include a claim for contribution will be
(1) prejudicial, as Niles Bolton would have to conduct
further discovery; and (2) futile, because federal law
precludes a right to contribution under the FHA and
the ADA. I will consider these issues in turn.

Prejudice

Whether an amendment would be prejudicial is a
factual determination. Laber v. Harvey, 438 F.3d
404, 427 (4th Cir. 2006). Courts look at the nature of
the proposed amendment, the purpose of the
amendment, and the time when the amendment was
filed. Id. For example, a prejudicial amendment
“raises a new legal theory that would require the ga-
thering and analysis of facts not already considered
by the opposing party [and is] offered shortly before
or during trial.” Johnson, 785 F.2d at 509 (citing Ro-
berts v. Arizona Board of Regents, 661 F.2d 796, 798
(9th Cir. 1981); Lyons v. Board of Ed. of Charleston,
523 F.2d 340, 348 (8th Cir. 1975); Head v. Timken
Roller Bearing Co., 486 F.2d 870, 873 (6th Cir.
1973)). Courts disfavor belated claims that change
the character of litigation. Deasy v. Hill, 833 F.2d 38,
42 (4th Cir. 1987) (affirming the denial of leave to
amend a complaint on the eve of trial to include a
claim for negligent performance of a pap smear
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where the original complaint in a suit for medical
malpractice alleged, in part, a negligent failure to
disclose the results of the pap smear). On the other
hand, an amendment that simply adds an additional
theory of recovery based on the same set of alleged
facts offered before discovery has begun is not pre-
judicial. Laber, 438 F.3d at 427.

Niles Bolton argues that if Archstone’s motion
were granted, it would be prejudiced because litigat-
ing a claim of contribution would require additional
discovery. The court is constrained to endorse this
contention. Niles Bolton correctly infers from the
proposed claim for contribution that Archstone is es-
sentially admitting liability for some of the violations
at the Niles Bolton-designed properties Archstone
developed and operates. This admission, according to
Niles Bolton, would require further discovery into
the nature of each and every alleged violation (under
myriad states’ laws) to which Archstone is impliedly
conceding liability.

In other words, as the case had been framed in
the more than three years before the motion to
amend was filed, Niles Bolton was alleged, by virtue
of the claim for indemnification, to be solely liable
under the FHA and the ADA for all of the violations
in the complexes it designed. See Baker, Watts & Co.
v. Miles & Stockbridge, 876 F.2d 1101, 1103 (4th Cir.
1989) (en banc) (“Indemnification, of course, involves
shifting the entire loss from one wrongdoer to anoth-
er; contribution requires each wrongdoer pay his
proportionate-or pro rata-share of the adverse judg-
ment.”).

To permit an eleventh hour change in litigation
theory to one of partial liability would mean that
Niles Bolton has been prejudiced in its ability to as-
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sess rationally its exposure to a damages award in
favor of Archstone, as its litigation plan did not con-
template such an atomistic battlefield. Furthermore,
Niles Bolton’s settlement posture would of necessity
have been quite different three years ago (before the
expenditure of large sums for attorney’s fees and liti-
gation expenses) had it known that it was not facing
a liability in excess of 15/71 of $1.5 million plus some
share of the cost of retrofitting, but something consi-
derably below that amount. (The numerator of the
fraction is the total of Niles Bolton-designed proper-
ties and the denominator is the total number of
properties requiring modifications identified in the
Consent Decree stipulated by Plaintiffs and Arch-
stone.)

Unquestionably, any reasonable litigant in Niles
Bolton’s position would have sought specific discov-
ery into how Archstone believed it appropriate to al-
locate fault for the violations alleged by Plaintiffs,
e.g., was Niles Bolton 25% at fault; 35%; 75%? Plain-
ly, in the face of a claim solely for indemnification, no
litigant would have been motivated to undertake
such discovery, and Niles Bolton has not done so.

Indeed, Niles Bolton attempted in some ways to
obtain certain discovery that, indisputably, would
have been relevant to a contribution claim but not to
an indemnity claim. Archstone resisted such discov-
ery and both Magistrate Judge Gesner (who ma-
naged discovery) and I sustained Archstone’s objec-
tions, each of us on the understanding that Arch-
stone was pursuing indemnity. As Judge Gesner rea-
soned, in part, in granting a protective order to
Archstone:

First, several of the “issues” raised by
[Niles Bolton] as to why the settlement doc-
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uments are relevant relate to how Archstone
is allocating the $1.4 million settlement it
paid to plaintiffs across the 71 properties
subject to the settlement. Archstone responds
that it is merely allocating 21% of that sum
to [Niles Bolton] because [Niles Bolton] de-
signed 15 of the 71 properties, (i.e., 21% of
the total), and that [Archstone and Plaintiffs]
did not agree on a damage figure for any par-
ticular property or for any particular type of
violation.... Based upon this representation,
the court cannot envision how the settlement
documents will yield admissible evidence.

See Feb. 8, 2008, Order Granting Motion for Protec-
tive Order, p. 5 (Docket No. 145); see also this court’s
Order overruling Niles Bolton’s objections to Judge
Gesner’s grant of the protective order:

Niles [Bolton]’s emphasis that because
Archstone’s claim is one for indemnity aris-
ing out of a settlement agreement with plain-
tiffs the “reasonableness” of the settlement
has primacy here is misguided, as Judge
Gesner clearly recognized. Niles [Bolton] is
not an insurer; the claim for indemnity under
the circumstances here is much more akin to
an original action for professional malfeas-
ance. Manifestly, to succeed on its indemnity
claim, Archstone will have to show the ele-
ments of such a claim; the details of settle-
ment negotiations between the settling par-
ties are of no consequence to the remaining,
genuine issues in this case. Niles [Bolton’s]
keen interest in, indeed, its seeming obses-
sion with, the settlement process, while un-
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derstandable, perhaps, is quite beside the
point.

June 12, 2008, Order Overruling Objections to Order
of Magistrate Judge, pp. 1-2 (Docket No. 160). As can
be seen, there is no suggestion in these rulings that
the court perceived there to be a contribution claim
presented by Archstone.

Although no trial date had been assigned when
the motion to amend was filed in October 2008, the
close of the three-year discovery period was at hand
and the due date for dispositive motions was looming
large. While delay alone will not justify denial of a
motion to amend, “[a] party who delays in seeking an
amendment is acting contrary to the spirit of the
rule.” Deasy, 833 F.2d at 41 (internal quotation omit-
ted).

Archstone argues that Niles Bolton’s contention
that it will be prejudiced by the amendment should
be rejected because Niles Bolton had adequate notice
of Archstone’s intent to assert a claim for contribu-
tion. As support for this assertion, Archstone relies
solely on the following allegation in Count IV (la-
beled “Negligence”) of its cross-claim: “Niles Bolton is
liable to Archstone for contribution of a portion of (i)
the damages, attorney’s fees and costs paid by Arch-
stone to the Plaintiffs, and (ii) costs incurred by
Archstone to modify and retrofit noncompliant por-
tions of the Properties designed by Niles Bolton.”
Cross-claim, ¶ 29. I reject Archstone’s contention
that this lone statement in its cross-claim was suffi-
cient to give reasonable notice to Niles Bolton of the
existence of a claim for contribution.

First, the allegation is ambiguous. In claiming
“contribution for a portion,” Archstone has not ade-
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quately advised Niles Bolton that the damages it
seeks in the negligence count is any different from
that sought in the other counts. (After all, the es-
sence of the negligence claim is that Niles Bolton is
guilty of negligent breach of contract.)

Moreover, in its prayer for relief, Archstone spe-
cifically failed to seek contribution, alleging, instead,
that it sought “[j]udgment in favor of Archstone and
against Niles Bolton for the cost of modifying those
portions of the Properties designed by Niles Bolton;”
and judgment “for the portion of the $1.4 million set-
tlement paid by Archstone to Plaintiffs on account of
the design deficiencies in the Properties designed by
Niles Bolton;” and finally and most pointedly, “[a]
declaration that Niles Bolton is required to indemni-
fy Archstone for all costs that have been incurred or
will be incurred by Archstone, in accordance with the
Decree, to modify those portions of the Properties de-
signed by Niles Bolton.” In short, the cross-claim did
not provide reasonable notice to Niles Bolton that not
only indemnification, but also contribution, was be-
ing sought. See id. (disapproving of a party’s
“[h]inting at a claim”). Clearly, Archstone’s decision
to file the motion for leave to amend arose exactly
because it realized, late in the litigation day, that it
had not asserted a claim for contribution.

Accordingly, I find that the proposed amended
cross-claim would work real and substantial preju-
dice to Niles Bolton. In light of the well-settled law
surrounding the obvious differences between indem-
nity, on the one hand, and contribution, on the other
hand, see Baker, Watts & Co., 876 F.2d at 1103; and
see cases discussed infra, Archstone’s failure to iden-
tify a claim for contribution for more than three
years of vigorous litigation and contentious discovery
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is not excusable. The delay, coupled with the evident
prejudice the proposed amendment would visit on
Niles Bolton, compels denial of the motion to amend.

Futility

Niles Bolton also contends that the belated addi-
tion of a contribution claim would be futile because
federal law forecloses a claim for contribution in re-
spect to joint and several liability arising under the
FHA and the ADA, with the same force as it prec-
ludes a claim for indemnity. As discussed below, I
agree that no right to indemnification exists under
the FHA or the ADA, and there is no reason to sup-
pose an analysis of a claim for contribution under the
circumstances here would yield any different result.

For the reasons explained above, therefore, the
motion to amend shall be granted, insofar as Arch-
stone seeks to delete two of the properties it original-
ly identified as Niles Bolton-designed properties, but
it shall be denied insofar as Archstone seeks to as-
sert a claim based on the theory of contribution.

III.

Cross motions for summary judgment “do not au-
tomatically empower the court to dispense with the
determination whether questions of material fact ex-
ist.” Lac Courte Oreilles Band of Lake Superior
Chippewa Indians v. Voigt, 700 F.2d 341, 349 (7th
Cir. 1983), cert. denied, 464 U.S. 805 (1983). “Rather,
the court must evaluate each party’s motion on its
own merits, taking care in each instance to draw all
reasonable inferences against the party whose mo-
tion is under consideration.” Mingus Constructors,
Inc. v. United States, 812 F.2d 1387, 1391 (Fed. Cir.
1987). The court may grant summary judgment in



28a

favor of one party or deny both motions. See Shook v.
United States, 713 F.2d 662, 665 (11th Cir. 1983).

Summary judgment is appropriate where “the
pleadings, depositions, answers to interrogatories,
and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(c).
An issue is genuine if, considering all evidence, no
reasonable jury could return a verdict for the non-
moving party. Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986). A fact is material if it may af-
fect the outcome of the case. Id. “[A] party seeking
summary judgment always bears the initial respon-
sibility of informing the district court of the basis for
its motion, and identifying those portions of [the
record] which it believes demonstrate the absence of
a genuine issue of material fact.” Celotex Corp. v. Ca-
trett, 477 U.S. 317, 323 (1986). Once the moving par-
ty has met this initial burden, the non-moving party
must set out specific facts showing a genuine issue
for trial to avoid summary judgment. Fed. R. Civ. P.
56(e)(2).

IV.

A

Plaintiffs brought first-party claims against De-
fendants under the FHA and the ADA. Archstone’s
subsequent cross-claim against Niles Bolton is a de-
rivative claim for indemnity. See Hepburn v. Athelas
Inst., Inc., 324 F. Supp. 2d 752, 757 n. 1 (D. Md.
2004) (indemnification and contribution are deriva-
tive claims). Thus, it is undisputed that, although
Archstone has clothed its claims for relief in the state
law garb of breach of contract and professional mal-
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practice, all are derivative claims in the sense that
they arise solely based on Archstone’s actual or po-
tential first-party liability under, i.e., its violation of,
the FHA and/or the ADA.

It is well-settled, as a matter of federal jurispru-
dence, that a right of indemnity and/or contribution
may be created (1) by Congress, either explicitly or
by judicial implication from discovered Congressional
intent, or (2) by the Supreme Court in the exercise of
its remedial power to fashion a limited federal com-
mon law. Northwest Airlines, Inc. v. Transport Work-
ers Union of Am., AFL-CIO, 451 U.S. 77, 90 (1981)
(holding that contribution claims were not available
to an employer liable, jointly with a labor union, for
violations of Title VII of the Civil Rights Act of 1964
and/or the Age Discrimination in Employment Act of
1967). The clear weight of authority among lower
courts applying the reasoning of Northwest Airlines
compels the conclusion that there is no right to in-
demnification under the FHA or the ADA.

First, no such expressed right exists under those
statutes. As for the possibility of an implied right
based on one or both of the statutes, the Supreme
Court has instructed: “In determining whether a fed-
eral statute that does not expressly provide for a par-
ticular private right of action nonetheless implicitly
created that right, our task is one of statutory con-
struction.... The ultimate question in [such] cases ...
is whether Congress intended to create the private
remedy-for example, a right to contribution-that the
plaintiff seeks to invoke.” Id. at 91. Congressional in-
tent may be inferred from the following factors: the
language of the statute itself, the statute’s legislative
history, the purpose and structure of the statute, and
the likelihood that Congress intended to supersede or
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to supplement existing state remedies. Id. (citing
Cort v. Ash, 422 U.S. 66, 78 (1975)).

Second, although, in limited circumstances, fed-
eral courts have the power to fashion “federal com-
mon law,” Northwest Airlines, 451 U.S. at 95, the
Supreme Court has cautioned that “federal courts,
unlike their state counterparts, are courts of limited
jurisdiction that have not been vested with open-
ended lawmaking powers.” Id. The legislative, not
the judicial branch, is vested with lawmaking pow-
ers. Id. “Thus, once Congress addresses a subject,
even a subject previously governed by federal com-
mon law, the justification for lawmaking by federal
courts is greatly diminished. Thereafter, the task of
the federal courts is to interpret and apply statutory
law, not to create common law.” Id. at 95 n. 34.

The limited circumstances in which federal
courts have the power to fashion federal common law
are “few and restricted,” as the Supreme Court
pointed out in Texas Industries, Inc. v. Radcliff Ma-
terials, Inc., 451 U.S. 630, 640 (1981):

There is, of course, “no federal general
common law.” Erie R. Co. v. Tompkins, 304
U.S. 64, 78 (1938). Nevertheless, the Court
has recognized the need and authority in
some limited areas to formulate what has
come to be known as “federal common law.”
See United States v. Standard Oil Co., 332
U.S. 301, 308 (1947). These instances are
“few and restricted,” Wheeldin v. Wheeler,
373 U.S. 647, 651 (1963), and fall into essen-
tially two categories: those in which a federal
rule of decision is “necessary to protect uni-
quely federal interests,” Banco Nacional de
Cuba v. Sabbatino, 376 U.S. 398, 426 (1964),
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and those in which Congress has given the
courts the power to develop substantive law,
Wheeldin v. Wheeler, supra, at 652.

In sum, the unmistakable thrust of Supreme
Court precedent is that Congress’ selection (and non-
selection) of remedies in comprehensive remedial
federal statutes, especially anti-discrimination sta-
tutes, is not a proper subject with which federal or
state courts ought to tinker. See infra.

B

Faithful to this mandate, every federal court to
have examined the teachings of Northwest Airlines
and its progeny (including Texas Industries, which
was decided the same term as Northwest Airlines) in
the context of the FHA and the ADA has concluded
that no claim to indemnity (or contribution) exists in
connection with liabilities arising thereunder. United
States v. Quality Built Const., Inc., 309 F. Supp. 2d
767 (E.D.N.C.2003), for example, applied the reason-
ing of Northwest Airlines in a case in which the gov-
ernment filed an action against a developer, a build-
er and an architect for failing to design and build
FHA-compliant complexes. Id. at 771. The govern-
ment and the architect resolved the suit by entering
into a consent order. Id. The builder filed a cross-
claim against the architect for indemnification and
contribution. Id. at 778. The builder also asserted
state law claims for breach of contract and breach of
the standard of care. Id. The architect moved for
summary judgment, contending (1) there is no ex-
press or implied right to indemnity or contribution
under the FHA, (2) there is no federal common law
right to indemnification or contribution, and (3) the
state law claims for breach of contract and breach of
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the standard of care, as de facto claims for indemnifi-
cation and contribution, failed as a matter of law. Id.

The court conducted an evaluation of the cross-
claim pursuant to the principles laid down in North-
west Airlines, Id. at 778-79. The court granted sum-
mary judgment to the architect on the claims for in-
demnification and contribution, as well as on the
state law claims “[t]o the extent that Defendants
seek indemnification,” Id. at 779 (citing Baker, Watts
& Co. v. Miles & Stockbridge, 876 F.2d 1101, 1108
(4th Cir. 1989), and Baltimore Neighborhoods, Inc. v.
Rommel Builders, Inc., 3 F. Supp. 2d 661, 665 (D.
Md. 1998)), concluding that federal law afforded no
claim to relief. The court declined to exercise sup-
plemental jurisdiction over the remaining state law
claims and they were dismissed without prejudice.
Id.

United States v. Gambone Brothers Dev. Co.,
2008 WL 4410093 (E.D. Pa. Sept. 25, 2008), a case in
which “the relevant facts [were] indistinguishable
from [those in Quality Built Const.],” id. at *4 (alte-
rations added), adopted and elaborated the reasoning
in Quality Built Const. and reached the same result.
Accord United States v. Shanrie Co., Inc., 2009 WL
455136 (S.D. Ill. Feb. 23, 2009); see also Bowers v.
Nat’l Collegiate Athletic Assoc., 346 F.3d 402 (3rd
Cir. 2003) (no contribution claim under Title II of the
ADA); Access 4 All, Inc. v. Trump Int’l Hotel & Tower
Co., 2007 WL 633951, *6 n. 8, 2007 U.S. Dist. LEXIS
13560, *20 n. 8 (S.D.N.Y. Feb. 26, 2007) (“There is no
express right to indemnity under the ADA, and the
fact that the ADA has a comprehensive remedial
scheme and that owners of non-compliant properties
are not members of the class that the statute was in-
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tended to protect argue against reading any implied
right of indemnification into the statute.”).

C

Archstone plainly recognizes that federal law af-
fords it no remedy under the circumstances of this
case; it makes no argument to the contrary. Rather,
as I understand its contentions, it argues that it is
entitled to indemnity under state law. Archstone’s
theories can be distilled to two propositions. First,
because Niles Bolton had, not simply a statutory du-
ty owed to Plaintiffs, but separate and distinct con-
tractual and professional duties owed to Archstone to
ensure its designs complied with the FHA and the
ADA, then in the face of a proven breach of those du-
ties, Archstone should have a remedy under state
law for (negligent) breach of contract. Second, be-
cause most, if not all, of the separate contracts be-
tween Archstone and Niles Bolton expressly provide
for indemnification for damages arising out of Niles
Bolton’s failure to perform its agreements, indemnity
is therefore available. These contentions are unavail-
ing.

To be sure, Archstone is correct in its assertion
that Niles Bolton had an independent obligation to
design FHA- and ADA-compliant multi-unit housing.
Archstone devotes more than 20 pages in its memo-
randum in support of the motion for partial sum-
mary judgment explaining that Niles Bolton (1) was
required to comply with the FHA and ADA, and (2)
(allegedly) failed to comply with the requirements of
those statutes. As to the former assertion, it is true
that Niles Bolton, like Archstone, had a non-
delegable duty to design compliant dwellings. Fur-
thermore, as to the latter assertion, Niles Bolton’s
failure to fulfill its independent obligation under the
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federal statutes opens itself up to liability. Manifest-
ly, however, Niles Bolton is, or would be, liable only
to Plaintiffs on first-party claims under the FHA and
the ADA, claims Plaintiffs properly asserted. See
Baltimore Neighborhoods, Inc., 3 F. Supp. 2d at 665
(“In essence, any entity who contributes to a viola-
tion of the FHAA would be liable. By this, the Court
does not suggest that all participants are jointly and
severally liable for the wrongful actions of others re-
gardless of their participation in the wrongdoing, but
rather, that those who are wrongful participants are
subject to liability for violating the FHAA”). Most as-
suredly, Niles Bolton is not and would not be liable
to Archstone on a derivative indemnification claim
based on the FHA or the ADA.

As a matter of law, Archstone’s state law claims
for breach of contract and professional negligence are
wholly derivative of Archstone’s primary liability and
are therefore what federal law regards as de facto
claims for indemnification. Accordingly, those state
law claims are barred because any recovery by Arch-
stone would frustrate the achievement of Congress’
purposes in the FHA and the ADA. To paraphrase
the Fourth Circuit: “[A] state action for indemnifica-
tion would frustrate the basic enforcement of federal
[anti-discrimination] law. Plaintiff’s [state law statu-
tory] claim for indemnification is therefore
preempted and should be dismissed with prejudice.
We leave it to the state courts to classify plaintiff’s
pendent common law actions. If they are de facto
claims for indemnification, they too are preempted.”
Baker, Watts & Co., 876 F.2d at 1108 (alterations
added); see Quality Built Const., 309 F. Supp. 2d at
779 (“To the extent that Defendants seek indemnifi-
cation on the basis of these state actions, the claims
are not allowed”).
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In Baker, Watts & Co., on which Archstone heav-
ily relies, the Fourth Circuit did not preclude state
law remedies for contribution based on a Maryland
statute that afforded relief to injured investors bring-
ing first-party claims largely on the same basis as
federal securities laws, although the federal claims
had been finally adjudicated and complete relief
awarded thereunder. See Baker, Watts & Co., 876
F.2d at 1106. The Court reasoned that the plaintiff
in that case, which had paid damages in settlement
of the first-party claims, may seek contribution based
on the state statute (or, perhaps, state common law)
unless its claims are preempted by federal law. Id.
“State law is preempted only when Congress acts to
‘occupy the field,’ or when the state claims at issue
actually conflict with federal law.” Id. at 1107. As the
state securities statute permissibly coexisted with
the federal statute, no conflict between the two prec-
luded a claim for contribution based on the state sta-
tute, although indemnification was foreclosed. Id.

Here, Archstone’s sole claim is for indemnifica-
tion, even those labeled as breach of contract and
professional malpractice, and indemnification is an-
tithetical to Congress’ purpose in enacting the FHA
and the ADA. However labeled, the indemnification
claim is preempted by federal law, every bit as much
as such a claim is preempted in respect to the federal
securities laws under review in Baker, Watts & Co.
Archstone claims that it “is not seeking, through its
implied indemnity claims, to ‘shift its entire respon-
sibility for federal violations to Niles Bolton.’“ See
Archstone’s Reply Mem. at 29. But by its very defini-
tion, that is exactly what indemnity means.

Archstone points to its contracts with Niles Bol-
ton as a basis for indemnification. These contracts
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contain express indemnity provisions for losses and
damages arising out of Niles Bolton’s performance of,
or failure to perform, its duties and obligations under
the contract. But I must reject this formalism. The
Plaintiffs alleged first-party FHA and ADA claims
and Archstone’s derivative claim for indemnity must
first be evaluated under those statutes if the Con-
gressional purposes are to be fully achieved. As the
caselaw cited above well shows, both statutes are
comprehensive. To illustrate, among the purposes of
the ADA are “(1) to provide a clear and comprehen-
sive national mandate for the elimination of discrim-
ination against individuals with disabilities [and] (2)
to provide clear, strong, consistent, enforceable stan-
dards addressing discrimination against individuals
with disabilities.” 42 U.S.C. § 12101(a)(1)-(a)(2).
These goals would be undermined if parties could
simply “contract around” their responsibilities under
the statute. Cf. Access 4 All, Inc. v. Atlantic Hotel
Condominiums Ass’n, Inc., 2005 WL 5643878, *13
(S.D. Fla. Nov. 23, 2005) (“[T]he Court cannot ap-
prove an arrangement where a developer of a hotel
can essentially contract around ADA compliance”).

The same imperative of Congressional purpose
applies to attempts to “contract around” the “non-
delegable” duties imposed by the FHA. The Gambone
court succinctly summarized why Congress’ compre-
hensive plan to root out disability discrimination in
housing in the FHA, as amended, would be seriously
undermined if those with primary liability under the
FHA could shift the burdens and costs of compliance
to others:

[The court] agree[s] with the holding of
Quality Built that a defendant that is itself
liable under the FHA for handicap discrimi-
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nation is “clearly not among the class which
the statute is intended to protect, but rather
[is] the part[y] whose conduct the statute was
intended to regulate.” Quality Built, 309 F.
Supp. 2d at 778. In passing the statute, Con-
gress created the same type of “comprehen-
sive legislative scheme including an inte-
grated system of procedures for enforcement”
that was at issue in Texas Indus. and North-
west Airlines. Consequently, “the presump-
tion that a remedy was deliberately omitted
from a statute is strongest.” Texas Indus.,
451 U.S. at 645 (quoting Northwest Airlines,
451 U.S. at 97). Congress failed to provide a
contribution and indemnity remedy to permit
one defendant from asserting joint and sever-
al liability against co-defendants. This failure
raises the presumption that Congress delibe-
rately intended that each co-defendant have a
non-indemnifiable, non-delegable duty to
comply with the FHA and to compensate oth-
ers for its own conduct.

Gambone Brothers Dev. Co., 2008 WL 4410093, *8
(first two alterations added; emphasis added). Thus,
Archstone’s express indemnity claim, based on its
contract with Niles Bolton, is barred by federal law,
every bit as much as its implied indemnity claim is
barred.

Notably, the Fourth Circuit has made clear that
it “reject[s][the] assertion that the federal policy
against indemnification extends only to intentional
wrongdoing.” Baker, Watts & Co., 876 F.2d at 1108
(alterations added). The robustness of that “federal
policy” is such that under the circumstances here,
indemnification is forbidden irrespective of the
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source of the cross-plaintiff’s claimed entitlement to
it. Id.

V.

For the reasons set forth, Archstone’s motion to
amend shall be denied as untimely and prejudicial to
Niles Bolton. Furthermore, the conclusion is ines-
capable that Archstone’s cross-claim for indemnity is
barred by federal law. Accordingly, Niles Bolton’s
motion for summary judgment shall be granted and
Archstone’s cross-claim dismissed with prejudice. An
Order follows.
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_________________________________________________
APPENDIX C

_________________________________________________

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EQUAL RIGHTS CENTER, et al.,

Plaintiffs

ARCHSTONE SMITH TRUST, et al.,

Defendant/Cross-Plaintiffs

v.

NILES BOLTON ASSOS., INC.,

Defendant/Cross-Defendant

Civil Action No. AMD 04-3975

ORDER

In accordance with the foregoing Memorandum
Opinion, it is this 18th day of March, 2009, by the
United States District Court for the District of Mary-
land, ORDERED

(1) That the motions to exclude, for partial
summary judgment, to strike, and to take judicial
notice (Paper Nos. 183, 185, 192, 204, and 221) are
DENIED; and it is further ORDERED

(2) That the motion to amend (Paper No. 182)
is GRANTED IN PART AND DENIED IN PART;
and it is further ORDERED

(3) That the motion for summary judgment
(Paper No. 193) is GRANTED AND JUDGMENT IS
ENTERED IN FAVOR OF NILES BOLTON ASSO-
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CIATES, INC., against ALL CROSS-PLAINTIFFS;
and it is further ORDERED

(4) That ALL PRIOR RULINGS MADE HE-
REIN ARE RECONFIRMED, ALL REMAINING
CLAIMS, COUNTERCLAIMS AND CROSS-
CLAIMS ARE DISMISSED, AND THIS ORDER
CONSTITUTES A FINAL JUDGMENT; and it is
further ORDERED

(5) That the Clerk shall CLOSE THIS CASE.

/s/
ANDRE M. DAVIS
United States District Judge
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_________________________________________________
APPENDIX D

Relevant Provisions of the Fair Housing Act of
1968 (FHA), 42 U.S.C. §§ 3601 et seq.

_________________________________________________
42 U.S.C. § 3601. Declaration of Policy

It is the policy of the United States to provide, within
constitutional limitations, for fair housing through-
out the United States.

42 U.S.C. § 3604. Discrimination in the sale or
rental of housing and other prohibited practic-
es

As made applicable by section 3603 of this title and
except as exempted by sections 3603(b) and 3607 of
this title, it shall be unlawful—

(a) To refuse to sell or rent after the making of a
bona fide offer, or to refuse to negotiate for the
sale or rental of, or otherwise make unavailable
or deny, a dwelling to any person because of race,
color, religion, sex, familial status, or national
origin.

(b) To discriminate against any person in the
terms, conditions, or privileges of sale or rental
of a dwelling, or in the provision of services or fa-
cilities in connection therewith, because of race,
color, religion, sex, familial status, or national
origin.

(c) To make, print, or publish, or cause to be
made, printed, or published any notice, state-
ment, or advertisement, with respect to the sale
or rental of a dwelling that indicates any prefe-
rence, limitation, or discrimination based on
race, color, religion, sex, handicap, familial sta-
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tus, or national origin, or an intention to make
any such preference, limitation, or discrimina-
tion.

(d) To represent to any person because of race,
color, religion, sex, handicap, familial status, or
national origin that any dwelling is not available
for inspection, sale, or rental when such dwelling
is in fact so available.

(e) For profit, to induce or attempt to induce any
person to sell or rent any dwelling by representa-
tions regarding the entry or prospective entry in-
to the neighborhood of a person or persons of a
particular race, color, religion, sex, handicap,
familial status, or national origin.

(f)

(1) To discriminate in the sale or rental, or to
otherwise make unavailable or deny, a dwel-
ling to any buyer or renter because of a handi-
cap of—

(A) that buyer or renter,

(B) a person residing in or intending to re-
side in that dwelling after it is so sold,
rented, or made available; or

(C) any person associated with that buyer
or renter.

(2) To discriminate against any person in the
terms, conditions, or privileges of sale or ren-
tal of a dwelling, or in the provision of services
or facilities in connection with such dwelling,
because of a handicap of—

(A) that person; or
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(B) a person residing in or intending to re-
side in that dwelling after it is so sold,
rented, or made available; or

(C) any person associated with that person.

(3) For purposes of this subsection, discrimina-
tion includes—

(A) a refusal to permit, at the expense of
the handicapped person, reasonable mod-
ifications of existing premises occupied or
to be occupied by such person if such mod-
ifications may be necessary to afford such
person full enjoyment of the premises ex-
cept that, in the case of a rental, the lan-
dlord may where it is reasonable to do so
condition permission for a modification on
the renter agreeing to restore the interior
of the premises to the condition that ex-
isted before the modification, reasonable
wear and tear excepted.

(B) a refusal to make reasonable accommo-
dations in rules, policies, practices, or ser-
vices, when such accommodations may be
necessary to afford such person equal op-
portunity to use and enjoy a dwelling; or

(C) in connection with the design and con-
struction of covered multifamily dwellings
for first occupancy after the date that is 30
months after September 13, 1988, a failure
to design and construct those dwellings in
such a manner that—

(i) the public use and common use por-
tions of such dwellings are readily ac-
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cessible to and usable by handicapped
persons;

(ii) all the doors designed to allow pas-
sage into and within all premises within
such dwellings are sufficiently wide to
allow passage by handicapped persons
in wheelchairs; and

(iii) all premises within such dwellings
contain the following features of adap-
tive design:

(I) an accessible route into and
through the dwelling;

(II) light switches, electrical outlets,
thermostats, and other environmen-
tal controls in accessible locations;

(III) reinforcements in bathroom
walls to allow later installation of
grab bars; and

(IV) usable kitchens and bathrooms
such that an individual in a wheel-
chair can maneuver about the space.

(4) Compliance with the appropriate require-
ments of the American National Standard for
buildings and facilities providing accessibility
and usability for physically handicapped
people (commonly cited as “ANSI A117.1”) suf-
fices to satisfy the requirements of paragraph
(3)(C)(iii).

(5)

(A) If a State or unit of general local gov-
ernment has incorporated into its laws the
requirements set forth in paragraph (3)(C),
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compliance with such laws shall be deemed
to satisfy the requirements of that para-
graph.

(B) A State or unit of general local govern-
ment may review and approve newly con-
structed covered multifamily dwellings for
the purpose of making determinations as to
whether the design and construction re-
quirements of paragraph (3)(C) are met.

(C) The Secretary shall encourage, but may
not require, States and units of local gov-
ernment to include in their existing proce-
dures for the review and approval of newly
constructed covered multifamily dwellings,
determinations as to whether the design
and construction of such dwellings are con-
sistent with paragraph (3)(C), and shall
provide technical assistance to States and
units of local government and other per-
sons to implement the requirements of pa-
ragraph (3)(C).

(D) Nothing in this subchapter shall be
construed to require the Secretary to re-
view or approve the plans, designs or con-
struction of all covered multifamily dwel-
lings, to determine whether the design and
construction of such dwellings are consis-
tent with the requirements of paragraph
3(C).

(6)

(A) Nothing in paragraph (5) shall be con-
strued to affect the authority and responsi-
bility of the Secretary or a State or local
public agency certified pursuant to section
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3610(f)(3) of this title to receive and process
complaints or otherwise engage in en-
forcement activities under this subchapter.

(B) Determinations by a State or a unit of
general local government under para-
graphs (5)(A) and (B) shall not be conclu-
sive in enforcement proceedings under this
subchapter.

(7) As used in this subsection, the term “cov-
ered multifamily dwellings” means—

(A) buildings consisting of 4 or more units
if such buildings have one or more eleva-
tors; and

(B) ground floor units in other buildings
consisting of 4 or more units.

(8) Nothing in this subchapter shall be con-
strued to invalidate or limit any law of a State
or political subdivision of a State, or other ju-
risdiction in which this subchapter shall be ef-
fective, that requires dwellings to be designed
and constructed in a manner that affords han-
dicapped persons greater access than is re-
quired by this subchapter.

(9) Nothing in this subsection requires that a
dwelling be made available to an individual
whose tenancy would constitute a direct threat
to the health or safety of other individuals or
whose tenancy would result in substantial
physical damage to the property of others.
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_________________________________________________
APPENDIX E

Relevant Provisions of the Americans with
Disabilities Act of 1990 (ADA), 42 U.S.C.
§§ 12101 et seq.

_________________________________________________

42 U.S.C. § 12101. Findings and purpose

(a) Findings

The Congress finds that—

(1) physical or mental disabilities in no way
diminish a person's right to fully participate in
all aspects of society, yet many people with
physical or mental disabilities have been prec-
luded from doing so because of discrimination;
others who have a record of a disability or are
regarded as having a disability also have been
subjected to discrimination;

(2) historically, society has tended to isolate
and segregate individuals with disabilities,
and, despite some improvements, such forms
of discrimination against individuals with dis-
abilities continue to be a serious and pervasive
social problem;

(3) discrimination against individuals with
disabilities persists in such critical areas as
employment, housing, public accommodations,
education, transportation, communication,
recreation, institutionalization, health servic-
es, voting, and access to public services;

(4) unlike individuals who have experienced
discrimination on the basis of race, color, sex,



48a

national origin, religion, or age, individuals
who have experienced discrimination on the
basis of disability have often had no legal re-
course to redress such discrimination;

(5) individuals with disabilities continually en-
counter various forms of discrimination, in-
cluding outright intentional exclusion, the dis-
criminatory effects of architectural, transpor-
tation, and communication barriers, overpro-
tective rules and policies, failure to make
modifications to existing facilities and practic-
es, exclusionary qualification standards and
criteria, segregation, and relegation to lesser
services, programs, activities, benefits, jobs, or
other opportunities;

(6) census data, national polls, and other stu-
dies have documented that people with dis-
abilities, as a group, occupy an inferior status
in our society, and are severely disadvantaged
socially, vocationally, economically, and educa-
tionally;

(7) the Nation's proper goals regarding indi-
viduals with disabilities are to assure equality
of opportunity, full participation, independent
living, and economic self-sufficiency for such
individuals; and

(8) the continuing existence of unfair and un-
necessary discrimination and prejudice denies
people with disabilities the opportunity to
compete on an equal basis and to pursue those
opportunities for which our free society is jus-
tifiably famous, and costs the United States
billions of dollars in unnecessary expenses re-
sulting from dependency and nonproductivity.
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(9) Redesignated (8)

(b) Purpose It is the purpose of this chapter—

(1) to provide a clear and comprehensive na-
tional mandate for the elimination of discrim-
ination against individuals with disabilities;

(2) to provide clear, strong, consistent, enfor-
ceable standards addressing discrimination
against individuals with disabilities;

(3) to ensure that the Federal Government
plays a central role in enforcing the standards
established in this chapter on behalf of indi-
viduals with disabilities; and

(4) to invoke the sweep of congressional au-
thority, including the power to enforce the
fourteenth amendment and to regulate com-
merce, in order to address the major areas of
discrimination faced day-to-day by people with
disabilities.

42 U.S.C. § 12182. Prohibition of discrimination
by public accommodations

(a) General rule No individual shall be discri-
minated against on the basis of disability in the
full and equal enjoyment of the goods, services,
facilities, privileges, advantages, or accommoda-
tions of any place of public accommodation by any
person who owns, leases (or leases to), or operates
a place of public accommodation.
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(b) Construction

(1) General prohibition

(A) Activities

(i) Denial of participation It shall be
discriminatory to subject an individual
or class of individuals on the basis of a
disability or disabilities of such individ-
ual or class, directly, or through con-
tractual, licensing, or other arrange-
ments, to a denial of the opportunity of
the individual or class to participate in
or benefit from the goods, services, facil-
ities, privileges, advantages, or accom-
modations of an entity.

(ii) Participation in unequal benefit
It shall be discriminatory to afford an
individual or class of individuals, on the
basis of a disability or disabilities of
such individual or class, directly, or
through contractual, licensing, or other
arrangements with the opportunity to
participate in or benefit from a good,
service, facility, privilege, advantage, or
accommodation that is not equal to that
afforded to other individuals.

(iii) Separate benefit It shall be dis-
criminatory to provide an individual or
class of individuals, on the basis of a
disability or disabilities of such individ-
ual or class, directly, or through con-
tractual, licensing, or other arrange-
ments with a good, service, facility, pri-
vilege, advantage, or accommodation
that is different or separate from that
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provided to other individuals, unless
such action is necessary to provide the
individual or class of individuals with a
good, service, facility, privilege, advan-
tage, or accommodation, or other oppor-
tunity that is as effective as that pro-
vided to others.

(iv) Individual or class of individu-
als For purposes of clauses (i) through
(iii) of this subparagraph, the term “in-
dividual or class of individuals” refers to
the clients or customers of the covered
public accommodation that enters into
the contractual, licensing or other ar-
rangement.

(B) Integrated settings Goods, services,
facilities, privileges, advantages, and ac-
commodations shall be afforded to an indi-
vidual with a disability in the most inte-
grated setting appropriate to the needs of
the individual.

(C) Opportunity to participate Not-
withstanding the existence of separate or
different programs or activities provided in
accordance with this section, an individual
with a disability shall not be denied the
opportunity to participate in such pro-
grams or activities that are not separate or
different.

(D) Administrative methods An indi-
vidual or entity shall not, directly or
through contractual or other arrange-
ments, utilize standards or criteria or me-
thods of administration—
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(i) that have the effect of discriminating
on the basis of disability; or

(ii) that perpetuate the discrimination
of others who are subject to common
administrative control.

(E) Association It shall be discriminatory
to exclude or otherwise deny equal goods,
services, facilities, privileges, advantages,
accommodations, or other opportunities to
an individual or entity because of the
known disability of an individual with
whom the individual or entity is known to
have a relationship or association.

(2) Specific prohibitions

(A) Discrimination For purposes of sub-
section (a) of this section, discrimination
includes—

(i) the imposition or application of eligi-
bility criteria that screen out or tend to
screen out an individual with a disabili-
ty or any class of individuals with dis-
abilities from fully and equally enjoying
any goods, services, facilities, privileges,
advantages, or accommodations, unless
such criteria can be shown to be neces-
sary for the provision of the goods, ser-
vices, facilities, privileges, advantages,
or accommodations being offered;

(ii) a failure to make reasonable modifi-
cations in policies, practices, or proce-
dures, when such modifications are ne-
cessary to afford such goods, services,
facilities, privileges, advantages, or ac-
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commodations to individuals with dis-
abilities, unless the entity can demon-
strate that making such modifications
would fundamentally alter the nature of
such goods, services, facilities, privileg-
es, advantages, or accommodations;

(iii) a failure to take such steps as may
be necessary to ensure that no individ-
ual with a disability is excluded, denied
services, segregated or otherwise
treated differently than other individu-
als because of the absence of auxiliary
aids and services, unless the entity can
demonstrate that taking such steps
would fundamentally alter the nature of
the good, service, facility, privilege, ad-
vantage, or accommodation being of-
fered or would result in an undue bur-
den;

(iv) a failure to remove architectural
barriers, and communication barriers
that are structural in nature, in existing
facilities, and transportation barriers in
existing vehicles and rail passenger cars
used by an establishment for transport-
ing individuals (not including barriers
that can only be removed through the
retrofitting of vehicles or rail passenger
cars by the installation of a hydraulic or
other lift), where such removal is readi-
ly achievable; and

(v) where an entity can demonstrate
that the removal of a barrier under
clause (iv) is not readily achievable, a
failure to make such goods, services, fa-
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cilities, privileges, advantages, or ac-
commodations available through alter-
native methods if such methods are
readily achievable.

(B) Fixed route system

(i) Accessibility It shall be considered
discrimination for a private entity
which operates a fixed route system and
which is not subject to section 12184 of
this title to purchase or lease a vehicle
with a seating capacity in excess of 16
passengers (including the driver) for use
on such system, for which a solicitation
is made after the 30th day following the
effective date of this subparagraph, that
is not readily accessible to and usable
by individuals with disabilities, includ-
ing individuals who use wheelchairs.

(ii) Equivalent service If a private
entity which operates a fixed route sys-
tem and which is not subject to section
12184 of this title purchases or leases a
vehicle with a seating capacity of 16
passengers or less (including the driver)
for use on such system after the effec-
tive date of this subparagraph that is
not readily accessible to or usable by in-
dividuals with disabilities, it shall be
considered discrimination for such enti-
ty to fail to operate such system so that,
when viewed in its entirety, such sys-
tem ensures a level of service to indi-
viduals with disabilities, including indi-
viduals who use wheelchairs, equivalent
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to the level of service provided to indi-
viduals without disabilities.

(C) Demand responsive system For
purposes of subsection (a) of this section,
discrimination includes—

(i) a failure of a private entity which op-
erates a demand responsive system and
which is not subject to section 12184 of
this title to operate such system so that,
when viewed in its entirety, such sys-
tem ensures a level of service to indi-
viduals with disabilities, including indi-
viduals who use wheelchairs, equivalent
to the level of service provided to indi-
viduals without disabilities; and

(ii) the purchase or lease by such entity
for use on such system of a vehicle with
a seating capacity in excess of 16 pas-
sengers (including the driver), for which
solicitations are made after the 30th
day following the effective date of this
subparagraph, that is not readily ac-
cessible to and usable by individuals
with disabilities (including individuals
who use wheelchairs) unless such entity
can demonstrate that such system,
when viewed in its entirety, provides a
level of service to individuals with dis-
abilities equivalent to that provided to
individuals without disabilities.

(D) Over-the-road buses

(i) Limitation on applicability Subpara-
graphs (B) and (C) do not apply to over-
the-road buses.
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(ii) Accessibility requirements For pur-
poses of subsection (a) of this section,
discrimination includes (I) the purchase
or lease of an over-the-road bus which
does not comply with the regulations is-
sued under section 12186(a)(2) of this
title by a private entity which provides
transportation of individuals and which
is not primarily engaged in the business
of transporting people, and (II) any oth-
er failure of such entity to comply with
such regulations.

(3) Specific construction Nothing in this
subchapter shall require an entity to permit
an individual to participate in or benefit from
the goods, services, facilities, privileges, ad-
vantages and accommodations of such entity
where such individual poses a direct threat to
the health or safety of others. The term “direct
threat” means a significant risk to the health
or safety of others that cannot be eliminated
by a modification of policies, practices, or pro-
cedures or by the provision of auxiliary aids or
services.

42 U.S.C. § 12183. New construction and altera-
tions in public accommodations and commer-
cial facilities

(a) Application of term Except as provided in
subsection (b) of this section, as applied to public
accommodations and commercial facilities, dis-
crimination for purposes of section 12182(a) of
this title includes—

(1) a failure to design and construct facilities
for first occupancy later than 30 months after
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July 26, 1990, that are readily accessible to
and usable by individuals with disabilities, ex-
cept where an entity can demonstrate that it
is structurally impracticable to meet the re-
quirements of such subsection in accordance
with standards set forth or incorporated by
reference in regulations issued under this sub-
chapter; and

(2) with respect to a facility or part thereof
that is altered by, on behalf of, or for the use of
an establishment in a manner that affects or
could affect the usability of the facility or part
thereof, a failure to make alterations in such a
manner that, to the maximum extent feasible,
the altered portions of the facility are readily
accessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs. Where the entity is undertaking
an alteration that affects or could affect usa-
bility of or access to an area of the facility con-
taining a primary function, the entity shall al-
so make the alterations in such a manner that,
to the maximum extent feasible, the path of
travel to the altered area and the bathrooms,
telephones, and drinking fountains serving the
altered area, are readily accessible to and usa-
ble by individuals with disabilities where such
alterations to the path of travel or the bath-
rooms, telephones, and drinking fountains
serving the altered area are not disproportio-
nate to the overall alterations in terms of cost
and scope (as determined under criteria estab-
lished by the Attorney General).

(b) Elevator Subsection (a) of this section shall
not be construed to require the installation of an
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elevator for facilities that are less than three sto-
ries or have less than 3,000 square feet per story
unless the building is a shopping center, a shop-
ping mall, or the professional office of a health
care provider or unless the Attorney General de-
termines that a particular category of such facili-
ties requires the installation of elevators based on
the usage of such facilities.
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_________________________________________________
APPENDIX F

_________________________________________________
28 C.F.R. § 36.201 General.

(a) Prohibition of discrimination. No individ-
ual shall be discriminated against on the basis of
disability in the full and equal enjoyment of the
goods, services, facilities, privileges, advantages,
or accommodations of any place of public accom-
modation by any private entity who owns, leases
(or leases to), or operates a place of public ac-
commodation.

(b) Landlord and tenant responsibilities.
Both the landlord who owns the building that
houses a place of public accommodation and the
tenant who owns or operates the place of public
accommodation are public accommodations sub-
ject to the requirements of this part. As between
the parties, allocation of responsibility for comply-
ing with the obligations of this part may be de-
termined by lease or other contract.


