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1

JURISDICTIONAL STATEMENT

Plaintiff is a citizen of India who alleged that defendants violated rights

conferred upon him by the Vienna Convention on Consular Relations.  Plaintiff filed

his claim against defendants in the United States District Court for the Central

District of Illinois pursuant to the Alien Tort Claims Act, 28 U.S.C. § 1350 (2003)

(“ATCA”) (attached hereto as Statutory Addendum at 1).  The district court

dismissed Plaintiff’s claim with prejudice on February 14, 2001.  Plaintiff timely

filed his notice of appeal on March 14, 2001.  This Court has jurisdiction to hear

Plaintiff’s appeal pursuant to 28 U.S.C. § 1291 (2003).

STATEMENT OF ISSUES

Whether the Vienna Convention on Consular Relations, which requires that

a detained foreign national be notified of his right to contact his consulate, creates

an individually enforceable right that gives rise to a claim for monetary damages

under the ATCA?

STATEMENT OF THE CASE

This is an appeal from a decision of the United States District Court for the

Central District of Illinois (Hon. Harold A. Baker) granting Defendants’ motion to

dismiss plaintiff’s complaint for lack of subject matter jurisdiction.  Plaintiff, acting

pro se, filed his complaint in Jogi v. Voges, et al., No. 00-2067, on May 15, 2000.  See

Compl. (attached hereto as App. 08-40).  In that complaint, Plaintiff named Tim

Voges, Ron Carper, David Madigan, and John Piland as Defendants.  Plaintiff’s



1/ Defendants styled their motion as one to dismiss under Rule 12(b) and
referred to both lack of subject matter jurisdiction and failure to state a claim as
bases for their motion.  The district court treated Defendants’ motion to dismiss as
one for lack of subject matter jurisdiction.  See Jogi, 131 F. Supp. 2d at 1026.

2/ In the same order, the district court granted Plaintiff’s motion to strike
Defendants’ improperly-filed reply brief.  

2

complaint sought compensatory and punitive damages arising from Defendants’

failure to inform Plaintiff – an Indian citizen arrested in the United States – of his

right to contact the Indian Consulate pursuant to the Vienna Convention on

Consular Relations, Apr. 24, 1963, art. 36, 596 U.N.T.S. 262, 292-93 (“Vienna

Convention”) (excerpts attached hereto as Statutory Addendum at 2-6).

On July 12, 2000, Plaintiff filed an amended complaint that added the United

States as a Defendant.  See Am. Compl. (attached hereto as App. 41-43).  Plaintiff’s

amended complaint incorporated all of the allegations contained in his original

complaint and added a claim for equitable relief against the United States

requesting the vacatur of an order terminating his permanent resident status. 

Plaintiff concurrently filed in the district court a motion for an order for the

preparation of a summons.  See App. 04 (Docket Sheet Entry No. 14).

On July 14, 2000, Defendants moved to dismiss Jogi v. Voges pursuant to

Rule 12(b) of the Federal Rules of Civil Procedure.1/  By written order on February

14, 2001, the district court granted Defendants’ motion to dismiss, disposing of all of

Plaintiff’s claims.  See Jogi v. Piland, 131 F. Supp. 2d 1024 (C.D. Ill. 2001) (attached

hereto as App. 45-47).2/  Plaintiff timely filed his notice of appeal on March 14, 2001.
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On May 4, 2001, the United States filed a motion for an order of non-

involvement on appeal due to lack of service in the district court.  This Court

granted that motion on May 7, 2001.

Plaintiff-Appellant filed his opening brief on October 12, 2001.  Defendants-

Appellees filed their responsive brief on November 13, 2001.  On October 29, 2002,

this Court issued an order suspending all proceedings and requesting the assistance

of counsel for additional briefing and oral argument.  Specifically, that order

requested briefing on the following six issues:

1. Is the Alien Tort Claims Act purely a jurisdictional statute, or
does it create an independent claim?

2. Is there a private right of action for violations of Article 36 of the
Vienna Convention on Consular Relations?

3. Is it true, or if true, relevant, that Jogi can show no concrete
harm from the Vienna Convention violation?

4. If there is a private right of action, what is the appropriate
remedy for cases in which the government violates the Vienna
Convention?

5. Under Heck v. Humphrey, 512 U.S. 477 (1994), must Jogi get his
conviction overturned before bringing this challenge under the
Vienna Convention?  Or is a Vienna Convention claim akin to
Fourth Amendment claims of wrongful search or arrest that
may succeed without undermining a conviction and thus are not
implicated by Heck?

6. Was the district court correct to apply a “shockingly egregious”
standard for determining what constitutes a violation of
international law under the ATCA?  Do ATCA claims that are
based on treaty violations (and especially treaties that confer
individually enforceable rights), rather than the law of nations,
face such a high hurdle?



3/ Another investigator not listed as a defendant had also discussed Jogi’s
father living in India and the status of Jogi’s passport.  See Compl. at 4; App. at 11.

4

Order, Jogi v. Voges, No. 01-1657 (7th Cir. Oct. 29, 2002) (internal citations

omitted).  Counsel was appointed to represent Plaintiff-Appellant on December 12,

2002.

STATEMENT OF FACTS

Plaintiff-Appellant Tejpaul Singh Jogi (“Jogi”) is an Indian citizen.  Compl. at

3; App. at 10.  He was born in India but emigrated to the United States in 1990 at

age fourteen to become a permanent resident.  Id.  On October 6, 1995, Jogi was

charged in Champaign County, Illinois with aggravated battery with a firearm.  Id. 

Jogi turned himself in to the authorities on October 18, 1995.  Id.

When Jogi surrendered, Champaign County Sheriff’s Department

Investigator Ron Carper took him to a conference room, where another investigator,

Tim Voges, and Jogi’s mother were present.  Id.  At that time, Carper advised Jogi

of his Miranda rights, but did not advise Jogi of his right to contact the Indian

consulate as required by Article 36 of the Vienna Convention.  Id. at 3-4; App. at 10-

11.  Jogi was not informed of his Vienna Convention rights even though Voges’

interview report listed Jogi as an “Indian/Male” and even though Carper had

interviewed Jogi’s mother and discussed both the location of Jogi’s sister and father

in India and the possibility that Jogi might leave the country.  Id. at 4; App. at 11.3/



4/ Jogi also alleges that the Defendants’ failure to inform him of his Vienna
Convention rights may have been deliberate.  See id. at 5; App. at 12 (referring to
Defendants’ conduct as “mistakes or strategy”).

5

On July 9, 1996 Jogi pled guilty to the aggravated battery with a firearm

charge in the Circuit Court of the Sixth Judicial Circuit in Champaign County,

Illinois.  Id. at 5; App. at 12.  Jogi was sentenced to twelve years imprisonment (id.),

though he was released after serving six years of his prison term.  At no time during

the pendency of his case was Jogi informed of his right to contact the Indian

consulate.  See id. at 3-5; App. at 10-12.

On May 15, 2000, Jogi filed suit in the district court against Defendants

Voges and Carper, as well as David Madigan (the Champaign County Sheriff) and

John Piland (the Champaign County State’s Attorney who prosecuted Jogi).  See id.

at 1-6; App. at 08-13.  In that pro se complaint, Jogi alleged that the Defendants

knew or should have known that he is an Indian citizen (id. at 4; App. at 11), that

Defendants were obligated to inform him of his right to contact the Indian

Consulate but consistently failed to do so (id. at 3-5; App. at 10-12), that he did not

know of his rights under the Vienna Convention (id. at 5; App. at 12), and that had

he been informed of his Vienna Convention rights, he would have contacted the

Indian consulate to request assistance.  Id.4/  In addition to pleading these facts in

his complaint, Jogi attached an affidavit asserting that he was unaware of his

Vienna Convention rights and that he would have contacted the Indian Consulate

to avail himself of their assistance had he been informed of his rights.  See Compl.



5/ Concurrently with the Amended Complaint Jogi filed a motion for an order
for the preparation of a summons.  See App. at 04 (Docket Sheet Entry No. 14).  The
United States, however, was never served with the Amended Complaint and, on
May 4, 2001, it filed a motion in this Court for an order of non-involvement on
appeal due to lack of service in the district court.  This Court granted that motion
on May 7, 2001.

6

Ex. D; App. at 31.  Jogi’s complaint sought five million dollars each in compensatory

and punitive damages “not only to compensate Plaintiff, for violation of his

International Rights but also to deter the Champaign County Law Enforcement

Agency or any other Law Enforcement Agency across the nation from committing

the same violation.”  Compl. at 6; App. at 13. 

On July 12, 2001, Jogi filed an amended complaint that added the United

States as a defendant.  See Am. Compl.; App. at 41-43).  In that complaint, Jogi

alleged that the United States had failed to ensure that Illinois state officials

complied with the Vienna Convention and that the United States did not directly

inform Jogi of his Vienna Convention rights.  Jogi sought a court order requiring

the United States “to vacate the Order that terminated the Plaintiff’s Permanent

Resident status and allow him to stay in the United States as a Permanent

Resident.”  Id. at 2; App. at 42.  That immigration order terminating Jogi’s

permanent resident status and ensuring his deportation to India arose “due to [his]

Conviction.”  Id.  Jogi was deported to India on September 17, 2002.5/  

On February 14, 2001, the district court granted Defendants’ motion to

dismiss.  Jogi v. Piland, 131 F. Supp. 2d 1024 (C.D. Ill. 2001) (App. 45-47).  In its



7

opinion the court found Jogi’s allegations to be insufficient to trigger subject matter

jurisdiction under the ATCA.  See id. at 1026.  In concluding that Jogi had failed to

plead a tort under the ATCA, the court focused on the domestic protections afforded

to Jogi by Miranda and the Sixth Amendment, including whether “a consulate’s

familiarity with the American legal system would have surpassed that of his

attorney’s.”  Id. at 1027.  The court also held that the ATCA “applies only to

shockingly egregious violations of universally recognized principles of international

law” (id. (quotations omitted)) and described Defendants’ conduct as only a

“technical[]” violation of the treaty.  Id.  The district court then dismissed Jogi’s

claim with prejudice.  Id.

SUMMARY OF ARGUMENT

The clear and unambiguous language of the Vienna Convention requires law

enforcement authorities to inform a detained national of his right to consular

contact.  But despite the clear language and forty year history of this important

multilateral treaty, the Vienna Convention is routinely violated in the United

States.  That has occurred in this case; Defendants knew or should have known that

Jogi was an Indian citizen, yet they failed to inform him of his Vienna Convention

rights which, under the Supremacy Clause, are the “Law of the Land.”

Jogi’s Vienna Convention claim is proper under the ATCA.  That statute

creates an independent cause of action for monetary damages that Jogi, or similarly

situated plaintiffs, can pursue for a Vienna Convention violation.  And even if the
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ATCA is a jurisdictional statute only – a minority position among courts – the

Vienna Convention nevertheless creates an implicit cause of action that Jogi can

pursue under the ATCA, Section 1983, or Section 1331.

The failure to inform a detained national of his Vienna Convention rights

inflicts a harm because the purpose of the Vienna Convention is to allow that

national access to a “cultural bridge” in domestic legal proceedings.  Whether a

detained foreign national, such as Jogi, has suffered “prejudice” as that term is

traditionally used in criminal proceedings is therefore irrelevant; even if criminal

proceedings are otherwise valid, lawful, and constitutional under domestic law, a

detained national still suffers harm from the lack of consular access and the

services that the consul may provide.  At a minimum, therefore, Jogi may be

entitled to nominal damages to vindicate his rights.  And because the Vienna

Convention has been consistently violated, punitive damages are appropriate to

ensure future compliance with the treaty domestically, which, in turn, will help to

ensure compliance with the treaty overseas to protect U.S. citizens abroad.  Finally,

because a prejudice standard is inapplicable in the context of a claim for monetary

damages, Jogi’s Vienna Convention claim does not necessarily cast doubt upon the

validity of his underlying conviction.  Accordingly, Heck v. Humphrey, 512 U.S. 485

(1994), does not bar Jogi’s claim.  

STANDARD OF REVIEW
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This Court reviews de novo a district court’s dismissal of a complaint for lack

of subject matter jurisdiction under Rule 12(b)(1).  See Transit Express, Inc. v.

Ettinger, 246 F.3d 1018, 1023 (7th Cir. 2001); see also Long v. Shorebank Dev.

Corp., 182 F.3d 548, 554 (7th Cir. 1999); Capitol Leasing Co. v. FDIC, 999 F.2d 188,

191 (7th Cir. 1993).  In considering a motion to dismiss for lack of subject matter

jurisdiction, a district court must accept the complaint’s factual allegations as true

and draw reasonable inferences therefrom in the plaintiff’s favor.  See id.; see also

Rueth v. EPA, 13 F.3d 227, 229 (7th Cir. 1993).  Moreover, “it is well-settled law in

this circuit that pro se complaints are not held to the stringent standards expected

of pleadings drafted by lawyers.  Rather, pro se complaints are to be liberally

construed.”  Kyle v. Patterson, 196 F.3d 695, 697 (7th Cir. 1999) (citing Wilson v.

Civil Town of Clayton, Ind., 839 F.2d 375, 378 (7th Cir. 1988)).

ARGUMENT

The Supremacy Clause makes the Vienna Convention the “supreme Law of

the Land.”  U.S. Const. art. VI, cl. 2.   But it is not treated that way.  Despite the

fact that the treaty is “‘on the same footing’” as other statutes, United States v.

Chaparro-Alcantara, 226 F.3d 616, 621 (7th Cir. 2000) (quoting Whitney v.

Robertson, 124 U.S. 190, 194 (1888)), the Vienna Convention is routinely violated by

domestic law enforcement officials.  See, e.g., Breard v. Netherland, 949 F. Supp.

1255, 1263 (E.D. Va. 1996) (“Virginia’s persistent refusal to abide by the Vienna

Convention troubles the Court.”) (emphasis added), aff’d, Breard v. Pruett, 134 F.3d
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615 (4th Cir. 1998), cert. denied, Breard v. Greene, 523 U.S. 371 (1998); Anthony N.

Bishop, The Unenforceable Rights to Consular Notification and Access in the United

States:  What’s Changed Since the LaGrand Case?, 25 Hous. J. Int’l L. 1, 14 (2002)

(“While the courts refrain from remedying violations of Article 36, federal, state,

and local policing departments continue not to advise foreign nationals of their

consular rights.”).  That is precisely what happened here – Jogi is a citizen of India

who was entitled to be informed of his rights under the Vienna Convention, but he

never was.  

Three prerequisites must be satisfied for Jogi to succeed on his Vienna

Convention claim.  First, the Vienna Convention must create a private right for a

detained national to contact his consulate.  Second, the ATCA must create a cause

of action that allows Jogi to enforce his private right or, in the alternative, if the

ATCA is merely a jurisdictional statute then the cause of action must derive from

the Vienna Convention itself.  And third, Jogi must plead a basis for damages,

whether compensatory, nominal, or punitive.  All three of these prerequisites have

been met in this case.

The district court was therefore in error in dismissing Jogi’s complaint based

on his pro se pleadings.  The district court found that Jogi had failed to plead a tort,

even though his pro se complaint pled that he would have contacted the Indian

Consulate to request assistance had he been informed of his rights and that he had

suffered harm as a result.  The district court also improperly focused on Jogi’s



6/ Some courts have avoided the issue of whether a private right of action exists
for violations of Article 36 of the Vienna Convention.  See, e.g., United States v.
Lawal, 231 F.3d 1045, 1048 (7th Cir. 2000) (not deciding whether Article 36 creates
individual rights enforceable in judicial proceedings because the issue “does not
affect our disposition of this case”), cert. denied, 531 U.S. 1182 (2001); Chaparro-
Alcantara, 226 F.3d at 921 (assuming individual right exists); United States v.
Lombera-Camorlinga, 206 F.3d 882, 884 (9th Cir. 2000) (en banc) (“We do not
decide whether the [Vienna Convention] creates individual rights that are judicially
enforceable”).
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failure to plead prejudice in his criminal proceedings, thereby conflating a civil suit

for damages with the requirements for proceedings that collaterally attack an

underlying conviction.  And even if the district court was correct in applying a

prejudice standard, its test of whether the Indian Consulate’s “familiarity with the

American legal system would have surpassed that of [Jogi’s] attorney’s” (Jogi, 131

F. Supp. 2d at 1027), as well as its focus on domestic legal protections afforded to

Jogi, all but ignore the Vienna Convention’s purpose of ensuring consular access

and assistance for foreign nationals, regardless of a host nation’s legal protections. 

I. The Vienna Convention On Consular Relations Creates An
Individual Right To Consular Notification.

The Supreme Court has stated that the Vienna Convention “arguably confers

on an individual the right to consular assistance following arrest.”  Breard v.

Greene, 523 U.S. 371, 376 (1998) (per curiam).6/  Following that lead, at least one

court has squarely addressed the precise issue raised by Jogi’s appeal.  In Standt v.

City of New York, 153 F. Supp. 2d 417 (S.D.N.Y. 2001), the court concluded through

its denial of defendants’ motion for summary judgment that the Vienna Convention



7/ While Standt involved a Section 1983 claim, the underlying analysis of that
decision is equally applicable to Jogi’s ATCA claim.  In both Standt and Jogi, the
Vienna Convention creates an individual right to consular notification.  Indeed,
because only the vehicle used to pursue that right varies, Jogi should be entitled to
pursue his Vienna Convention claim under Section 1983.

8/ A treaty’s travaux preparatories are the pre-enactment debates between
representatives of member countries that effectively function as a treaty’s
“legislative history.”  See Standt, 153 F. Supp. 2d 417, at 425 n.5.
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“confers a private right of action . . . which may be pursued in the United States

through the vehicle of § 1983 ‘in conformity with the laws’ of the United States.”  Id.

at 431 (quoting Vienna Convention, art. 36.2, 596 U.N.T.S. at 292).

This Court should apply the conclusion reached in Standt to Jogi’s ATCA

claim.7/  Such a conclusion is consistent with a straightforward reading of the

Vienna Convention’s plain language, its preamble, and its travaux preparatories.8/

A. The Vienna Convention’s Plain Language Creates An
Individual Right To Consular Notification.

The relevant language of Section 36 of the Vienna Convention provides:

if he so requests, the competent authorities of the receiving State shall,
without delay, inform the consular post of the sending State if, within
its consular district, a national of that State is arrested or committed
to prison or to custody pending trial or is detained in any other
manner.  Any communication addressed to the consular post by the
person arrested, in prison, custody or detention shall also be forwarded
by the said authorities without delay.  The said authorities shall
inform the person concerned without delay of his rights under this
subparagraph.

Vienna Convention, art. 36.1(b), 596 U.N.T.S. at 292 (emphasis added).  This plain

language requiring that a person be informed of “his rights” controls because

treaties “shall be interpreted in good faith in accordance with the ordinary meaning
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to be given to the terms of the treaty in their context and in light of its object and

purpose.”  Vienna Convention on the Law of Treaties, May 23, 1969, art. 31.1, 1155

U.N.T.S. 332, 340 (excerpts attached hereto as Statutory Addendum at 7-10). 

Courts therefore begin with a treaty’s plain language when attempting to ascertain

its meaning.  See Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176, 180 (1982)

(“Interpretation of [a treaty] must, of course, begin with the language of the treaty

itself[, and] [t]he clear import of Treaty language controls . . . .”); Croll v. Croll, 229

F.3d 133, 136 (2d Cir. 2000), cert. denied, 534 U.S. 949 (2001); Standt, 153 F. Supp.

2d at 424 (citing Shoji and Croll).

Article 36’s language is clear, unambiguous, and unequivocal.  It

“(1) mandates (‘shall’) action, (2) without delay, (3) by the detaining ‘authorities,’

which action is, (4) to ‘inform’ the detained ‘person’, (5) ‘of his,’ (6) ‘rights’ to seek

assistance from his consular representatives.”  United States v. Li, 206 F.3d 56, 71

(1st Cir. 2000) (Torruella, CJ, concurring in part; dissenting in part).  In other

words, the Vienna Convention “simply requires a detaining authority in the United

States, as soon as a foreign national is detained, to inform him or her of their right

to request consular assistance with regards to the detention.”  Id. (emphasis added);

see also Breard v. Pruett, 134 F.3d 615, 622 (4th Cir. 1998) (Butzner, J., concurring)

(Vienna Convention “text emphasizes that the right of consular notice and

assistance is the citizen’s.  The language is mandatory and unequivocal, evidencing

the signatories’ recognition of the importance of consular access for persons
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detained by a foreign government.”), cert. denied, 523 U.S. 371 (1998); Standt, 153

F. Supp. 2d at 425 (quoting Breard v. Pruett); United States v. Torres-Del Muro, 58

F. Supp. 2d 931, 933 (C.D. Ill. 1999) (holding that, because “Defendant had a

private right to consular notification under the Vienna Convention,” defendant had

“standing to seek a remedy based on the violation of his consulate notification

rights.”).

B. The Vienna Convention’s Preamble Is Consistent With A
Conclusion That The Treaty Creates An Individual Right To
Consular Notification.

Courts that have held that the Vienna Convention does not create individual

rights have misconstrued the language of the preamble to conflict with the overall

purpose of the treaty.  The Vienna Convention’s preamble states:

The State Parties to the present Convention,
. . . 
Believing that an international convention on consular relations,
privileges and immunities would also contribute to the development of
friendly relations among nations, . . . Realizing that the purpose of
such privileges and immunities is not to benefit individuals but to
ensure the efficient performance of functions by consular posts on
behalf of their respective States,
. . . 
Have agreed as follows[.]

Vienna Convention, Preamble, 596 U.N.T.S. at 262.  Some courts have improperly

focused on the “not to benefit individuals” language in the preamble for the

proposition that the Vienna Convention does not confer individual rights.  See, e.g.,

United States v. Duarte-Acero, 296 F.3d 1277, 1281-82 (11th Cir. 2002) (noting that

“the Vienna Convention itself disclaims any intent to create individual rights,
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stating that its purpose ‘is not to benefit individuals but to ensure the efficient

performance of functions by consular posts’”) (quoting Vienna Convention,

Preamble, 596 U.N.T.S. at 262), cert. denied, 123 S. Ct. 573 (2002); United States v.

Emuegbunam, 268 F.3d 377, 392 (6th Cir. 2001) (finding that Vienna Convention

does not create in a detained foreign national a right of consular access because “the

Preamble to the Vienna Convention expressly disclaims the creation of any

individual rights”), cert. denied, 535 U.S. 977 (2002). 

That reading of the text is inappropriate.  As for the preamble language

itself, “[i]t is clear that in the context in which this provision is framed (e.g., ‘such

privileges and immunities’), it refers to the privileges and immunities of ‘diplomatic

agents’ qua diplomatic agents, and not with respect to the individual rights

established in Article 36(1)(b) for the benefit of detained nationals.”  Li, 206 F.3d at

72 (Torruella, CJ, concurring in part; dissenting in part) (citing United States v.

Rodrígues, 68 F. Supp. 2d 178, 182 (E.D.N.Y. 1999)).  Thus, “when taken in the

context of the treaty as a whole, the Preamble’s reference to ‘individuals’ is best

understood as referring to consular officials rather than civilian foreign nationals.” 

Standt, 153 F. Supp. 2d at 425; see also Mark Kadish, Article 36 of the Vienna

Convention on Consular Relations:  A Search for the Right to Consul, 18 Mich. J.

Int’l L. 565, 594 (1997) (“The privileges and immunities granted in the Vienna

Convention are to enable the consul to perform his enumerated functions, not to

benefit the consul personally.  Thus, the preamble language refers to the individual
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consul, not individual foreign nationals.”) (footnotes omitted).  The Vienna

Convention therefore draws a distinction between the “privileges and immunities”

of consulates (i.e., consular functions) and the individual activities of consular

officers.  To the extent the privileges and immunities identified in the preamble are

not to benefit individuals, those referenced individuals are the consulate officers

themselves.

Moreover, the proper functioning of the Vienna Convention relies upon an

individual right to consular notification.  The treaty’s language makes notification

of a consul contingent upon a detained national’s request; there is no automatic

notification under the treaty because the treaty’s drafters considered the rights of

the individual to be paramount.  See, e.g., 1 United Nations Conference on Consular

Relations:  Official Records, at 331, U.N. Doc. A/Conf.25/6, U.N. Sales. No. 63.X.2

(1963) (statement of Australian delegate) (“[T]he fundamental right [of a nation to

protect its nationals] must be qualified with regard to the wishes of the

individual.”); Li, 206 F.3d at 73 (Torruella, C.J., concurring in part; dissenting in

part) (noting that the U.S. delegate proposed an amendment that notification be

made at nationals’ request “to protect the rights of the national concerned”) (citation

omitted); United States Dep’t of State, Publ’n No. 10518, Consular Notification and

Access, Instructions for Federal, State, and Other Local Law Enforcement and

Other Officials Regarding Foreign Nationals in the United States and the Rights of

Consular Officials to Assist Them, Part 3 (“Consular Notification and Access”) (“The



9/ There exist some countries with which the United States has executed
specific treaties that require automatic consular notification.  See Consular
Notification and Access at Part 5 (listing mandatory notification provisions
excerpted from bilateral agreements).
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[Vienna Convention] provides for giving the foreign national the option of having

consular officials notified in part because of a concern that some foreign nationals

will not want the fact of their arrest or detention disclosed unnecessarily.”).  

Absent automatic notification, a consulate will only learn of a national’s

arrest or detention if that national reaches out and contacts the consulate.9/  But as

this and countless other cases make clear, few foreign nationals know – until after

the fact – of their right to consular notification.  To the extent that the Vienna

Convention’s preamble states that “the purpose of such privileges and immunities is

not to benefit individuals but to ensure the efficient performance of the functions of

diplomatic missions” (emphasis added), those diplomatic missions can only operate

efficiently if they are notified by their nationals when those nationals are detained. 

The preamble therefore should not be narrowly misconstrued to eliminate one of the

few means of ensuring consular notification.  
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C. The Travaux Preparatories And Operation Of The Vienna
Convention Support The Conclusion That The Vienna
Convention Creates An Individual Right To Consular
Notification.

Even if the preamble’s reference to privileges and immunities was directed to

civilian nationals, any conflict between the treaty’s preamble and the express terms

of one of the treaty’s fundamental provisions would merely create an ambiguity in

the treaty’s language that requires this Court to refer to the Vienna Convention’s

travaux preparatories.  See Standt, 153 F. Supp. 2d at 425; see also United States v.

Stuart, 489 U.S. 353, 366 (1989) (courts may rely on nontextual sources “such as the

treaty’s ratification history and its subsequent operation”).  That history indicates

that an individual right to consular notification exists.

The travaux preparatories of the Vienna Convention reveal that there is

“little doubt that the treaty . . . concerned not only consular rights but also the

separate individual rights of detained nationals.”  Li, 206 F.3d at 73 (Torruella, CJ,

concurring in part; dissenting in part) (collecting statements of various delegates). 

For example, an amendment submitted by the United Kingdom, proposing language

eventually adopted by the conference, prompted significant debate over whether

that amendment would “accord privileged status to aliens.”  1 United Nations

Conference on Consular Relations, Official Records, at 347-48, U.N. Doc.

A/Conf.25/6, U.N. Sales No. 63.X.2 (1963) (statement of Romanian delegate with

which Soviet delegate agreed).  In response, the United Kingdom’s delegate stated

“it [is] precisely with aliens and their rights that article 36 [is] concerned.”  Id. at



10/ Significantly, the ICJ held that its previous provisional measures order was
binding on the United States and that the United States, by failing to take “all
measures at its disposal” to prevent Walter LaGrand’s execution, had breached its
obligations under that order.  See La Grand, 2001 I.C.J. at ¶¶ 110-16.  More
recently, the ICJ has instituted provisional measures barring the United States
from executing several Mexican citizens pending final judgment in proceedings
where those individuals were detained and not notified of their right to contact the
Mexican consulate.  See Avena & Other Mexican Nationals (Mex. v. U.S.), 2003
General List No. 128 (Order of Feb. 5).
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348 (emphasis added); see generally Standt, 153 F. Supp. 2d at 425-26; Kadish,

supra, at 596.

Subsequent operation of the Vienna Convention also indicates that the treaty

confers an individual right to consular notification and access.  The International

Court of Justice has concluded “that Article 36, paragraph 1, creates individual

rights.”  La Grand (Germany v. U.S.), 2001 I.C.J. 104, at ¶ 77 (Judgement of June

27).  That court expressly rejected any suggestion that rights conferred by the plain

language of the treaty were limited to the sending state:

The Court cannot accept the argument of the United States which
proceeds, in part, on the assumption that paragraph 2 of Article 36
applies only to the rights of the sending State and not also to those of
the detained individual.  The Court has already determined that
Article 36, paragraph 1, creates individual rights for the detained
person in addition to the rights accorded the sending State, and that
consequently the reference to ‘rights’ in paragraph 2 must be read as
applying not only to the rights of the sending State, but also to the
rights of the detained individual.

Id. ¶ 89 (emphasis added) (cross-reference omitted)10/; see also United States ex rel.

Madej v. Schomig, 223 F. Supp. 2d 968, 979 (N.D. Ill. 2002) (LaGrand “conclusively

determines that Article 36 of the Vienna Convention creates individually



11/ In fact, the State Department’s guidelines sound like a broken record in their
description of the mandatory nature of notification to the detained national.  See id.
Part 2 (“In all cases, the foreign national must be told of the right of consular
notification and access.”); id. (“the requirement is that the foreign national be
informed without delay of the option to have his/her government’s consular
representatives notified of the detention”) (emphasis added); id. Part 3 (“State and
local governments must comply with the consular notification and access obligations
because these obligations are embodied in treaties that are the law of the land
under the Supremacy Clause of the United States Constitution.”) (emphasis added). 
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enforceable rights, resolving the question most American courts (including the

Seventh Circuit) have left open”).

The State Department’s model statement to be read to arrested or detained

foreign nationals also indicates that an individual right to notification exists.  That

statement provides that, “[a]s a non-U.S. citizen who is being arrested or detained,

you are entitled to have us notify your country’s consular representatives here in the

United States.”  Consular Notification and Access, Part 1, at Statement 1.11/ 

Explicit federal regulations echo the requirement that an arrested or detained

national be informed of his right to contact his consulate.  See 28 C.F.R. § 50.5

(2003) (Department of Justice regulations); 8 C.F.R. § 236.1 (2003) (Immigration

and Naturalization Service regulations).

Moreover, several foreign governments, through amicus briefs filed in

domestic legal proceedings, have taken the position that the Vienna Convention

confers an individual right to consular notification.  Mexico, for one, has argued that

“the courts of the United States consider a right fundamental when it protects a
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basic human right . . . .  The right of a foreign national to contact his consul is such

a right.”  Kadish, supra, at 601 n.223 (quoting Reply Br. of Amicus Curiae United

Mexican States, Murphy v. Netherland, No. 96-14 (4th Cir. 1996), at 5).  Similar

views have been expressed by, among others, Argentina and Canada.  See Standt,

153 F. Supp. 2d at 426 (collecting citations); Kadish, supra, at 601 (collecting

citations).  

Finally, to the extent there is any remaining doubt over the scope of the

Vienna Convention, “a treaty should generally be ‘construe[d] . . . liberally to give

effect to the purpose which animates it’ and . . . ‘[e]ven where a provision of a treaty

fairly admits of two constructions, one restricting, the other enlarging, rights which

may be claimed under it, the more liberal interpretation is to be preferred.’”  Stuart,

489 U.S. at 368 (quoting Bacardi Corp. of Am. v. Domenech, 311 U.S. 150, 163

(1940) (citations omitted)).  Accordingly, any remaining question as to whether the

Vienna Convention creates a private right to consular notification should be

answered in the affirmative.

II. The Alien Tort Claims Act Creates A Claim For Vienna Convention
Violations.

If the Vienna Convention confers an individual right to consular notification,

then the ATCA provides a means to enforce that right.  The ATCA is not merely a

jurisdictional statute, but instead creates an independent claim that allows treaties

that confer individual rights – such as the Vienna Convention – to be enforced in

federal courts.  And even if the ATCA does not create an independent claim, the
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Vienna Convention’s self-executing nature and the requirement that its provisions

be given “full effect” creates a cause of action that can nevertheless be pursued

under the ATCA’s grant of jurisdiction or under Sections 1983 or 1331.

A. The ATCA Creates An Independent Claim.

The language of the ATCA provides that “the district courts shall have

original jurisdiction of any civil action by an alien for a tort only, committed in

violation of the law of nations or a treaty of the United States.”  28 U.S.C. § 1350. 

Thus, “[a]ll that the [ATCA] requires is that an alien plaintiff allege that a ‘tort’ was

committed ‘in violation’ of . . . a treaty of the United States.”  Xuncax v. Gramajo,

886 F. Supp. 162, 180 (D. Mass. 1995).  Indeed, “a majority of courts have

interpreted section 1350 as providing both a private cause of action and a federal

forum where aliens may seek redress for violations of international law.”  Abebe-

Jira v. Negewo, 72 F.3d 844, 847 (11th Cir. 1996); see also, e.g., Papa v. United

States, 281 F.3d 1004, 1013 (9th Cir. 2002) (plaintiffs “need not . . . cite a portion of

a specific treaty or another United States statute in order to establish a cause of

action” under the ATCA); In re Estate of Ferdinand Marcos Human Rights Litig., 25

F.3d 1467, 1474-75 (9th Cir. 1994) (ATCA only mandates a violation of the law of

nations to create a cause of action); Paul v. Avril, 812 F. Supp. 207, 212 (S.D. Fla.

1993) (“The plain language of the statute and the use of the words ‘committed in

violation’ strongly implies that a well pled tort if committed in violation of the law

of nations, would be sufficient.”).
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The view that the ATCA creates an independent claim is reinforced by its

language, which stands in sharp contrast to language in the federal question

jurisdiction statute.  That statute states that district courts shall have jurisdiction

for “civil actions arising under the Constitution, laws, or treaties of the United

States.”  28 U.S.C. § 1331 (2003) (emphasis added).  But the ATCA contains no

“arising under” language, which “traditionally has been interpreted to mean that

the source of a plaintiff’s right to sue must be expressly provided for in another law,

treaty, or constitutional provision.”  Virginia A. Melvin, Tel-Oren v. Libyan Arab

Republic:  Redefining the Alien Tort Claims Act, 70 Minn. L. Rev. 211, 222 (1985). 

See also Xuncax, 886 F. Supp. at 180 (because ATCA does not contain “arising

under” language, “Congress has exercised its Article III power to allow aliens to

seek civil redress in federal courts for wrongs committed in violation of . . . United

States treaties”).  Indeed, when Congress recodified the judicial code in 1948

(including adding the word “committed” to the ATCA), the term “arising under” was

a well-established element of federal question jurisdiction that “would have been

the obvious choice of wording had Congress wished to make explicit that, in order to

invoke § 1350, a right to sue must be found” outside of the ATCA itself.  Tel-Oren v.

Libyan Arab Republic, 726 F.2d 774, 779 n.3 (D.C. Cir. 1974) (Edwards, J.,

concurring); see generally American Well Works Co. v. Layne & Bowler Co., 241 U.S.

257, 260 (1916) (a suit “arises under” the law that creates the action); Cohens v.

Virginia, 19 U.S. (6 Wheat) 264, 379 (1821) (stating that a cause of action that
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arises under the laws of the United States must involve a right given by some act

that becomes necessary in order to execute powers of the Constitution).   Despite

the clear meaning of the term “arising under” that had developed by that time,

“Congress nonetheless chose to leave section 1350 unchanged, strongly suggesting

that Congress did not intend section 1350 to require a separate cause of action.”

Melvin, supra, at 223.

Here, the ATCA creates an independent claim allowing Jogi to sue in federal

court for the violation of his Vienna Convention rights.  All that the ATCA requires

is that “(1) an alien sues (2) for a tort (3) committed in violation of the law of

nations.”  Kadic v. Karadzic, 70 F.3d 232, 238 (2d Cir. 1995).  That is precisely what

happened here.  Jogi is an alien.  He has sued for a tort (namely, the failure to

notify him of his right to contact the Indian consulate).  And that tort was

committed in violation of international law – which in this case takes the form of a

treaty.  Because the requirements of the ATCA have been met, Jogi’s case should be

allowed to proceed.

B. The District Court Erred In Applying A “Shockingly Egregious”
Standard To Jogi’s ATCA Claim.

The district court relied upon three cases – Zapata v. Quinn, 707 F.2d 691

(2d Cir. 1983), Kadic v. Karadzic, and DeWit v. KLM Royal Dutch Airlines, N.V.,

570 F. Supp. 613 (S.D.N.Y. 1983) – to read a “shockingly egregious” standard into

the ATCA, even though the statute’s plain language contains no such requirement. 

See Jogi, 131 F. Supp. 2d at 1027.  But even if the district court was entitled to
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impose a standard higher than that contained in the ATCA itself, none of the cases

cited by the court involved the application of the ATCA to a treaty.  That distinction

matters because treaties are treated differently from violations of norms of

customary international law, which is the context in which each of the three cases

cited by the district court arose:

a treaty and the law of nations are entirely different animals. . . . [F]or
two hundred years it has been established that treaties by their terms
and context may create enforceable obligations.  Similarly, for two
hundred years, it has been established that the law of nations leaves
up to municipal law whether to provide a right of action to enforce
obligations created by the law of nations.  Section 1350 opened federal
courts to aliens to challenge violations of treaties insofar as treaty
terms expressly or impliedly established affirmative and judicially
enforceable obligations.

Tel-Oren, 726 F.2d at 778 n.2 (Edwards, J., concurring).  Thus, a court analyzing a

claim arising under customary international law must inquire as to whether “the

defendant’s alleged conduct violates ‘well-established, universally recognized norms

of international law.’”  Kadic, 70 F.3d at 239 (quoting Filartiga v. Pena-Irala, 630

F.2d 876, 888 (2d Cir. 1980)); see also Sarei v. Rio Tinto PLC, 221 F. Supp. 2d 1116,

1158-59 (C.D. Cal. 2002) (“Because plaintiffs base their ATCA claims on the law of

nations, rather than treaties, they must demonstrate that defendants’ conduct

breached a ‘universal’ norm of international law.”).  An ATCA treaty claim, on the

other hand, involves a much more direct analysis of whether the express terms of

the treaty are violated and whether the treaty expressly or impliedly confers an

individually-enforceable right.
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A review of each of the cases cited by the district court only highlights their

inapplicability to Jogi’s Vienna Convention claim.  Zapata, 707 F.2d at 692, is a four

paragraph opinion that involved “an unusually frivolous civil rights action” in which

the plaintiff “clearly fail[ed] to state, even by the wildest stretch of imagination, a

claim upon which relief can be granted.”  Id.  Plaintiff apparently claimed that the

payment of lottery winnings through an annuity – rather than through a lump sum

payment – somehow violated international law.  In light of that claim, the Second

Circuit’s admonition that the ATCA “applies only to shockingly egregious violations

of universally recognized principles of international law” is not a surprising reaction

to such a frivolous claim.  The district court also relied on Kadic, 70 F.3d at 246,

and De Wit, but like Zapata neither of these cases arising out of the Second Circuit

involved a treaty violation.

Treaties are treated differently from customary international law not only

because they contain express language that creates explicit obligations, but also

because they already embody – through their enactment – fundamental notions of

international law.  “It is only where the nations of the world have demonstrated

that the wrong is of mutual, and not merely several, concern, by means of express

international accords, that a wrong generally recognized becomes an international

law violation within the meaning of the [ATCA].”  Filartiga, 630 F.2d at 888

(emphasis added).  If the worldwide problem of consular notification and access was

sufficient to require the countries of the world to enter into a multinational treaty,
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then a violation of that treaty is sufficiently egregious to state a claim under the

ATCA.  In other words, the fact that a right to consular notification and access has

been “codified,” through the use of a multinational treaty, indicates that any

violation of that treaty constitutes a severe departure from the norms of

international law.  The district court was therefore incorrect in characterizing

defendants’ omissions as only having “technically violated the Vienna Convention.”

Jogi, 131 F. Supp. 2d at 1027.  A violation is a violation; minimizing violations of

the Vienna Convention as being merely “technical[ ]” in nature because a host

country’s procedures are otherwise complied-with renders a fundamental purpose of

the Convention – to consistently afford consular rights in all signatory countries –

meaningless.

C. The Concerns Raised By Judge Bork In Tel-Oren Are
Inapplicable To Jogi’s ATCA Vienna Convention Claim.

In Tel-Oren, a fractured panel affirmed a district court dismissal of an ATCA

action by a short, per curiam opinion.  However, each of the three judges on the

panel wrote a separate concurring opinion.  Judge Bork’s concurrence has been

cited by courts – including this Court in its October 29 order – for the proposition

that the ATCA is a jurisdictional statute only that does not create a separate claim. 

But the analysis in that concurrence not only arose in the context of a unique case,

but effectively nullifies half of the conduct that Congress intended the ATCA to

cover.
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In concluding that the ATCA is a jurisdictional statute only, Judge Bork

expressed his concerns that “litigation of appellants’ claims would present, in acute

form, many of the problems that the separation of powers principles inherent in the

act of state and political question doctrines caution courts to avoid.”  Tel-Oren, 726

F.2d at 808 (Bork, J., concurring); see also id. at 804 (Bork, J., concurring)

(“principles counsel against recognition of a cause of action for appellants if

adjudication of their claims would raise substantial problems of judicial

interference with nonjudicial functions, such as the conduct of foreign relations”).

But Jogi’s claim involves the domestic enforcement of a treaty, which under the

Supremacy Clause is the clear law of this land.  Thus, Judge Bork’s concerns about

the separation of powers and judicial interference with the conduct of foreign

relations, which were raised in the context of a claim involving terrorism in the

Middle East, are inapplicable to Jogi’s domestic claim.

Even if applicable, Judge Bork’s analysis of the ATCA is internally

inconsistent because it renders half of the statute inoperable.  If, as Judge Bork

asserts, “it is essential that there be an explicit grant of a cause of action before a

private plaintiff be allowed to enforce principles of international law in a federal

tribunal” (id. at 801 (Bork, J., concurring)), then the ATCA becomes a virtual

nullity.  As Judge Edwards explained in his concurrence, “to require international

accord on a right to sue, when in fact the law of nations relegates decisions on such

questions to the states themselves, would be to effectively nullify the ‘law of nations’
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portion of section 1350.”  Id. at 778 (Edwards, J., concurring); see also Melvin,

supra, at 223-24 (“As a general rule, international law does not state express causes

of action but rather, out of respect for domestic sovereignty, relegates to individual

states the decision of whether to grant a private cause of action to remedy violations

of international law.”).  The resulting tautology would effectively nullify a large

portion of the ATCA, violating “a fundamental principle of statutory construction

that a statute should not be construed so as to render any part of it ‘inoperative or

superfluous, void or insignificant.”  Tel-Oren, 726 F.2d at 778 (Edwards, J.,

concurring) (internal citation omitted).  Because the ATCA should not be read so as

to nullify its own provisions, the statute creates a private right of action to pursue a

Vienna Convention claim.

D. Even If The ATCA Does Not Create An Independent Claim, The
Vienna Convention’s Self-Executing Nature Provides A Basis
For Jogi To Sue For Damages In Federal Court.

1. Because The Vienna Convention Is Self-Executing, Jogi
Can Sue Under A Jurisdictional-Only ATCA.

Even if the ATCA is read narrowly as a jurisdictional statute only, Jogi can

still proceed with his claim because the Vienna Convention creates an implied

private right of action.  Judge Bork recognized – as he must – that “an individual

has access to courts for enforcement of a treaty’s provisions . . . when the treaty is

self-executing, that is, when it expressly or impliedly provides a private cause of

action.”  Id. at 808 (Bork, J., concurring) (citing Head Money Cases, 112 U.S. 580,

598-99 (1884); Z & F Assets Realization Corp. v. Hull, 114 F.2d 464, 470-71 (D.C.
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Cir. 1940), aff’d on other grounds, 311 U.S. 470, 489 (1941); Mannington Mills, Inc.

v. Congoleum Corp., 595 F.2d 1287, 1298 (3d Cir. 1979)).  And even “[w]hen no right

is explicitly stated, courts look to the treaty as a whole to determine whether it

evidences an intent to provide a private right of action.”  Tel-Oren, 726 F.2d at 808

(Bork, J., concurring) (citing Diggs v. Richardson, 555 F.2d 848, 851 (D.C. Cir.

1976)). 

At a minimum, the Vienna Convention is a self-executing treaty in the sense

that no implementing legislation is required for it to have full force and effect.  The

United States has taken that express position.  See Consular Notification and

Access, Part 5 (“The obligations of consular notification and access are not codified

in any federal statute.  Implementing legislation is not necessary (and the VCCR

and bilateral agreements are thus ‘self-executing’) because executive, law

enforcement, and judicial authorities can implement these obligations through their

existing powers.”). 

More importantly, the Vienna Convention is self-executing in the sense that

it “provides rights to individuals rather than merely setting out the obligations of

the signatories.”  Breard v. Pruett, 134 F.3d at 622 (Butzner, S.J., concurring); see

also Faulder v. Johnson, 81 F.3d 515, 520 (5th Cir. 1996) (assuming the same); see

generally part I, supra.  And because rights conferred in Article 36 of the Vienna

Convention are to be exercised in conformity with the laws of the receiving state

(here, the United States) so as to “enable full effect to be given to the purpose for



12/ This Court has already held that the exclusionary rule – another possible
incentive – does not apply to Vienna Convention violations.  See Chaparro-
Alcantara, 226 F.3d at 621-22.
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which the rights accorded under this Article are intended” (Vienna Convention, art.

36.2, 596 U.N.T.S. at 293), a private right of action provides what is perhaps the

only incentive to ensure not only that an individual is informed of his right to

contact his consulate, but also that the consulate itself receives appropriate

notification.12/  In these respects, the Vienna Convention, on the whole, “evidences

an intent to provide a private right of action” (Tel-Oren, 726 F.2d at 808 (Bork, J.,

concurring)) and therefore creates a claim that can be pursued under the ATCA,

even if that statute is only jurisdictional.

2. Jogi Should Be Permitted To Pursue His Vienna
Convention Claim Under Sections 1983 or 1331.

Standt held that the Vienna Convention “confers a private right of action . . .

which may be pursued in the United States through the vehicle of § 1983 ‘in

conformity with the laws’ of the United States.”  Standt, 153 F. Supp. 2d at 431

(quoting Vienna Convention, art. 36.2).  While that analysis is equally applicable to

Jogi’s ATCA claim, Jogi should be permitted to pursue, as an alternative remedy,

his Vienna Convention claim through the vehicle of Section 1983.

To the extent that this Court finds the Vienna Convention to be self-

executing in that it creates an individual right to consular access, such a finding

would allow Jogi to pursue his claim under Section 1983.  See id.  That statute is
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available where a claimant asserts the violation of a federal right under certain

proscribed circumstances:

First, Congress must have intended that the provision in question
benefit the plaintiff.  Second, the plaintiff must demonstrate that the
right assertedly protected by the statute is not so “vague and
amorphous” that its enforcement would strain judicial competence. 
Third, the statute must unambiguously impose a binding obligation on
the states.  In other words, the provision giving rise to the asserted
right must be couched in mandatory, rather than precatory, terms.

Blessing v. Freestone, 520 U.S. 329, 340-41 (1997) (internal citations omitted).  The

Vienna Convention meets all of these requirements.  First, the drafters of the treaty

intended it to benefit individuals.  See part I, supra.  Second, the protected right is

crystal clear – a detained national has a right to contact his consulate for

assistance.  And third, the United States is a signatory to the Vienna Convention,

which through application of the Supremacy Clause makes the treaty binding upon

the defendants.  And the treaty’s provisions requiring that it be enforced “in

conformity with the laws . . . of the [United States]” and that those laws “must

enable full effect to be given to the purposes for which the rights accorded under

[Article 36] are intended” (Vienna Convention, art. 36.2, 596 U.N.T.S. at 293)

demonstrate the intent of the drafters that remedies – such as Section 1983 – be

made available to enforce the treaty.  See Blessing, 520 U.S. at 341 (focusing on

intent to provide or foreclose a remedy).

Indeed, because the Vienna Convention is self-executing and creates an

implied right of action, Jogi could even pursue his claim in federal court under the

general federal question jurisdiction statute.  See 28 U.S.C. § 1331 (“The district



33

courts shall have original jurisdiction of all civil actions arising under the

Constitution, laws, or treaties of the United States.” (emphasis added)); see, e.g.,

Columbia Marine Servs., Inc. v. Reffet Ltd., 861 F.2d 18, 21 (2d Cir. 1988) (an action

arises under a treaty for purposes of Section 1331 where the treaty “expressly or by

implication provides for a private right of action” (emphasis added)); Ascante Techs.,

Inc. v. PMC-Sierra, Inc., 164 F. Supp. 2d 1142, 1147 (N.D. Cal. 2001) (finding that

jurisdiction exists under Section 1331 where treaty creates a private right of

action).

Allowing Jogi to pursue his Vienna Convention claims under Sections 1983 or

1331 would be appropriate where, as here, a pro se litigant filed his complaint but

may have failed to plead all of the alternative jurisdictional bases for his

substantive claim.  (The only mention of the ATCA in Jogi’s complaint occurs in the

first line, where he cites the ATCA as a jurisdictional statute.  See Compl. at 1; App.

at 08.)  To the extent Jogi has failed to fully plead all of the alternative

jurisdictional bases for his claim, he should be permitted to amend his complaint. 

By dismissing his case with prejudice, the district court denied him that

opportunity.

III. Jogi Has Sufficiently Alleged Compensable Harm For The District
Court To Have Jurisdiction.

In his complaint, Jogi alleged that his Vienna Convention rights were

violated and that he suffered harm – including emotional distress – as a result.  See

Compl. at 3-5; App. at 10-12.  His pro se complaint has therefore pled injury



34

sufficient to survive a motion to dismiss.  But the district court nevertheless

dismissed his complaint because it found that Jogi had not pled a tort.  See Jogi,

131 F. Supp. 2d at 1027.  That decision was in error because it ignored the concrete

injury that Jogi pled, improperly applied a prejudice standard to Jogi’s claim,

ignored the possibility that Jogi may be entitled to at least nominal damages, and

ignored Jogi’s request for punitive damages arising from the consistent and

repeated violation by law enforcement officials of the Vienna Convention.

A. Jogi Has Pled Concrete Injury.

One fundamental role of consulates is to provide assistance when a foreign

national is detained.  As this Court has recently stated, consular access “serves the

needs of foreign nationals who benefit from prompt communication with consular

officials, as well as their intervention during legal proceedings; at a minimum, it

provides a cultural bridge for detained nationals who must otherwise navigate

through an unfamiliar and often hostile legal system.”  Chaparro-Alcantara, 226

F.3d at 622 (emphasis added) (quoting William J. Aceves, Murphy v. Netherland, 92

Am. J. Int’l L. 87, 89-90 (1998)).  In other words,

When a foreign national is arrested, he will likely be unfamiliar
with the criminal justice system of the arresting nation.  He will not
understand the “nation’s customs, police practices, or criminal
proceedings” and may be unable to defend himself due to ignorance,
lack of resources, and discrimination based on his national origin.  He
may have a language barrier that will deter understanding of the
proceedings, and also may have difficulty obtaining evidence or
witnesses from his home nation.  Furthermore, his cultural
background may play a large role in the actual defense in the case. 
Consequently, because of culture, language barriers, and the inability
to obtain evidence, a foreign national is inherently prejudiced when
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detained or in custody in a foreign criminal justice system.  A consul’s
assistance can place him on par with a non-foreigner.

Kadish, supra, at 605-06 (emphasis added) (internal footnotes omitted); see also

Luke T. Lee, Consular Law and Practice 134 (2d ed. 1991) (“Essential to the

fulfilment of a consul’s protective functions are his right to be informed immediately

of a detention of nationals of the sending State, to visit them in prison, and to assist

them in legal and other matters.”). 

Here, it is undisputed that Jogi neither knew of nor was informed of his right

to contact the Indian Consulate.  Jogi’s complaint – which must be taken as true on

a motion to dismiss and which must be liberally construed because of his pro se

status – clearly states as much.  See Compl. at 4; App. at 11.  Jogi also properly

alleged that defendants knew or should have known that he was an Indian citizen. 

See id.  Jogi even went beyond pleading these facts; he attached an affidavit to his

complaint clearly stating:  1) he was not informed of his rights under the Vienna

Convention; 2) he was unaware of his rights under the Vienna Convention; 3) had

he been informed of his rights, he would have contacted the Indian Consulate; and

4) had he been informed of his rights, he would have availed himself of any

assistance the Indian Consulate may have offered.  See id. at Ex. D; App. at 31. 

And Jogi has alleged that he has suffered harm from his failure to contact the

Indian Consulate, including mental anguish.  See id. at 5; App. at 12 (“Plaintiff has

no choice but to think ‘what if’ for the rest of his prison term”); see generally Wilson

v. Norfolk & W. Ry. Co., 718 N.E.2d 172, 180 (Ill. 1999) (describing elements under



13/ Jogi’s amended complaint, which sought the equitable relief of enjoining his
impending deportation, pleads additional concrete harm.  There is no question that
deportation “visits a great hardship on the individual and deprives him of the right
to stay and live and work in this land of freedom.  That deportation is a penalty – at
times a most serious one – cannot be doubted.”  Bridges v. Wixon, 326 U.S. 135, 154
(1945); see also Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948) (“deportation is a
drastic measure and at times the equivalent of banishment or exile.  It is the
forfeiture for misconduct of a residence in this country.  Such a forfeiture is a
penalty.”) (internal citation omitted); Ng Fung Ho v. White, 259 U.S. 276, 284 (1922)
(deportation results in loss “of all that makes life worth living”).  See generally
United States v. Rangel-Gonzales, 617 F.2d 529, 533 (9th Cir. 1980) (showing of
prejudice where alien was not informed of right to contact consulate, that alien
would have availed himself of that right, and there was a likelihood that the contact
would have resulted in assistance in resisting deportation).  Had Jogi been able to
exercise his right to contact the Indian Consulate, he may have been advised of the
deportation consequences of his guilty plea.  That is the basis of a separate appeal
that he is currently pursuing before the Illinois Court of Appeals.  See People of the
State of Illinois v. Tejpaul Singh Jogi, No. 4-01-0913 (Ill. App. Ct.).

36

Illinois common law for intentional infliction of emotional distress claim).  Under

these circumstances, Jogi has pled a concrete injury.  See Standt, 153 F. Supp. 2d at

431 (“The complaint alleges that the defendants deprived Standt of his rights under

the Vienna Convention by failing to allow him to communicate with a

representative of the German Consulate, thereby causing him damages in violation

of 42 U.S.C. § 1983.”).  And to the extent that the district court opined as to the

scope of or harm arising from that injury, that is a factual question for a jury to

decide after discovery.13/

B. Because Jogi Is Seeking Compensatory Damages, No Showing
Of “Prejudice” Is Required.

According to the district court, Jogi alleged “no specific prejudice or harm

from the Indian consulate’s lack of involvement” in his criminal proceedings.  Jogi,
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relevant that Jogi can show no concrete harm from the Vienna Convention
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131 F. Supp. 2d at 1027.  But because Jogi is seeking monetary damages as

compensation for defendants’ failure to notify him of his rights under the Vienna

Convention, he does not need to plead any “prejudice” that he may have suffered in

his criminal proceedings.  See generally Strickland v. Washington, 466 U.S. 668, 694

(1984) (defining outcome-determinative test for prejudice); Standt, 153 F. Supp. 2d

at 430 (prejudice showing would be that “the outcome of the adversarial hearing . . .

would have been different”).  That prejudice standard applies where a proposed

remedy compromises the validity or possibility of a conviction.  But prejudice is

irrelevant to a Vienna Convention claim for monetary damages arising from the

unlawful violation of the Convention itself; such a claim can proceed even “where

the plaintiff in fact prevailed at an adversarial hearing.”  Standt, 153 F. Supp. 2d at

430.

Cases like Madej14/ – in which the court held that a habeas corpus petitioner

must show not only that his Vienna Convention rights were violated, but also that

such violation had a material effect on the outcome of the petitioner’s trial or

sentencing proceeding – are therefore inapplicable because “[t]he remedy of civil

damages for a plaintiff who alleges he was unlawfully detained without consular

notification is much less ‘drastic’ than suppressing incriminatory evidence or

dismissing an indictment against a properly charged criminal defendant.”  Standt,
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153 F. Supp. 2d at 429; see also id. at 428 (discussing difference between

fundamental or constitutional rights and lesser rights in context of drastic remedies

in habeas corpus petitions, immigration appeals, and criminal actions).  Here, Jogi

has requested damages to compensate him for the harm that he has suffered

because he was deprived of his right to contact the Indian Consulate.  While a

prejudice showing may be sufficient to demonstrate such harm, it is not necessary.

The district court’s analysis that the Indian Consulate’s “familiarity with the

American legal system would not have surpassed that of his attorney’s” (Jogi, 131

F. Supp. 2d at 1027) is similarly irrelevant to Jogi’s claim.  A consulate does not

replace legal counsel, but instead provides a “service” to the detained national who

may be unfamiliar with the American legal system.  A foreign consul may not even

be a lawyer.  The “test” that the district court applied therefore completely misses

the boat; few, if any, foreign consulates will be more familiar with the American

legal system than domestic attorneys.  What they do possess is the ability to assist

a foreign national in understanding American legal proceedings and how they differ

from the customs and norms of the national’s country of citizenship.  For the exact

same reasons, the district court’s reliance on Miranda warnings is misplaced (see

id.); Jogi’s invocation of Miranda protects a separate set of rights than those

protected by the Vienna Convention.  

Based on the foregoing, the district court concluded that Jogi had failed to

allege a tort.  But even assuming that the Vienna Convention somehow only applies

(and that a tort only arises) when a detained national does not have domestic legal



15/ The district court dismissed Jogi’s complaint with prejudice.  To the extent
that the court found that Jogi had failed to plead a tort, the proper remedy would
have been to dismiss his claim without prejudice to allow him to replead. 
Alternatively, to the extent Jogi has committed a pleading error, he should be
permitted to replead his claim under Sections 1983 and 1331 as well as the ATCA.
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protections, the “tort” arising from the violation of the treaty is not a traditional

common-law tort.  Instead, Jogi’s “tort” claim, like Section 1983 claims, seeks relief

for the violation of a rights-creating statute (in the form of a treaty).  See City of

Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 709 (1999) (“claims

brought pursuant to § 1983 sound in tort. . . . § 1983 provides relief for invasions of

rights protected under federal law”); Memphis Cmty. Sch. Dist. v. Stachura, 477

U.S. 299, 305-06 (1986) (Section 1983 “creates ‘‘a species of tort liability’ in favor of

persons who are deprived of ‘rights, privileges, or immunities secured’ to them by

the Constitution’”) (quoting Carey v. Piphus, 435 U.S. 247, 253 (1978); Imbler v.

Pachtman, 424 U.S. 409, 417 (1976)); Lawson v. Trowbridge, 153 F.3d 368, 376 (7th

Cir. 1998) (describing Section 1983 as a tort statute). The district court therefore

erred in dismissing Jogi’s claim for failure to allege a “tort”; his complaint

sufficiently alleges a violation of his rights and the harm that he has suffered to

survive a motion to dismiss.15/

At the end of the day, Jogi’s legal proceedings may have otherwise complied

with domestic constitutional and statutory requirements.  But because Jogi, as an

Indian citizen, was unable to exercise his right to obtain the advice and reassurance

that would have been provided by the Indian Consulate, he was harmed.  Any lack
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of prejudice in his domestic legal proceedings does not bar his claim for damages

arising from that harm.  See Standt, 153 F. Supp. 2d at 430.  Because his pro se

complaint pleads harm, if not prejudice, Jogi should be allowed to proceed on his

claim.

C. Even If Jogi Cannot Concretize His Harm, He Is Still Entitled
To A Claim For Nominal Damages. 

Even if Jogi is not able to concretize the harm for his Vienna Convention

violation, he is nevertheless entitled to pursue a claim for nominal damages.

Nominal damages “are an appropriate means of vindicating rights whose

deprivation has not caused actual, provable injury.”  Kyle, 196 F.3d at 697 (7th Cir.

1999); see also Calhoun v. DeTella, 319 F.3d 936, 942 (7th Cir. 2003) (nominal

damages “are awarded to vindicate rights, not to compensate for resulting

injuries”).  This Court has “approved the award of nominal damages for Eighth

Amendment violations when prisoners could not establish actual compensable

harm.”  Calhoun, 319 F.3d at 942 (citing Madison County Jail Inmates v.

Thompson, 773 F.2d 834, 844 (7th Cir. 1985)); see also Briggs v. Marshall, 93 F.3d

355, 360 (7th Cir. 1996) (nominal damages available to remedy Fourth Amendment

excessive force claim).  Such damages are also available where, as here, a violation

of a statutory right has occurred.  See Peckman v. Continental Cas. Ins. Co., 895

F.2d 830, 841 (1st Cir. 1990) (“in the absence of cognizable harm, nominal damages

were appropriate” for statutory violation); Cassidy v. Indiana Dep’t of Corr., 59 F.

Supp. 2d 787, 793 (S.D. Ind. 1999) (nominal damages available for intentional
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violations of the Americans with Disabilities Act, Rehabilitation Act of 1973, and

Title VI), aff’d, 199 F.3d 374 (7th Cir. 2000).  Here, Jogi’s rights were violated,

creating a claim (at a minimum) for nominal damages, the opportunity to vindicate

his statutory rights, and the opportunity to seek declaratory relief. 

D. Punitive Damages Are Necessary To Enforce The Vienna
Convention.

The Vienna Convention is “the Law of the Land.”  Notification of a detainee’s

right to contact a consulate is not optional; it is mandatory.  Failure to do so violates

the express terms of the treaty.  But despite these crystal-clear propositions, the

Vienna Convention is routinely violated.  These violations not only harm detainees

by precluding them from using the many consular services to which they are

entitled, but also violate the rights of foreign signatories to the treaty and

undermine the ability of the United States to enforce its rights and the rights of its

citizens abroad.  In light of all this, Jogi’s claim for punitive damages should be

allowed to proceed.

This Court has described Article 36 as “an important responsibility” and has

expressly stated that “[i]t is essential that foreign nationals in the United States

criminal justice system be given the opportunity to draw on the resources of their

consulate.”  Chaparro-Alcantara, 226 F.3d at 622.  But “[d]espite the importance of

the Vienna Convention, and its status as the supreme law of the land, law

enforcement officials continue to overlook the rights Article 36(1)(b) establishes for

foreign nationals who are ‘arrested, in prison, custody, or detention.’” United States
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v. Lombera-Camorlinga, 206 F.3d 882, 890 (9th Cir. 2000) (en banc) (Boochever, J.,

dissenting) (emphasis added) (citation and internal quotation marks omitted); see

also, e.g., Faulder, 81 F.3d at 520 (“Texas admits that the Vienna Convention was

violated.”); Breard v. Netherland, 949 F. Supp. at 1263; Bishop, supra.  The

consistent violation of the Vienna Convention justifies the availability of a punitive

damages award as a deterrent to future conduct, since the “purpose of punitive

damages is to . . . deter others from similar behavior.”  Memphis Cmty. Sch. Dist.,

477 U.S. at 306 n.9.

“Moreover, the failure to protect the treaty rights of foreign citizens may have

repercussions for United States citizens abroad.”  Chaparro-Alcantara, 226 F.3d at

622; see also Republic of Para. v. Allen, 134 F.3d 622, 629 (4th Cir. 1998) (Virginia’s

failure to adhere to the Vienna Convention presents “disturbing implications . . . for

larger interests of the United States and its citizens”), cert. denied, Breard v.

Greene, 523 U.S. 371 (per curiam); Aceves, supra, at 91 (“If the United States does

not protect the interests of foreign governments and their nationals, it may find

that its own ability to protect U.S. nationals abroad has been damaged.”).  As Judge

Butzner explained,

[t]he protections afforded by the Vienna Convention go far
beyond Breard’s case.  United States citizens are scattered about the
world – as missionaries, Peace Corps volunteers, doctors, teachers and
students, as travelers for business and for pleasure.  Their freedom
and safety are seriously endangered if state officials fail to honor the
Vienna Convention and other nations follow their example.  Public
officials should bear in mind that “international law is founded upon
mutuality and reciprocity . . . .”



16/ Punitive damages may be available even if Jogi is not entitled to
compensatory relief.  See Sahagian v. Dickey, 827 F.2d 90, 100 (7th Cir. 1987)
(punitive damages are available even without actual loss upon a showing of
aggravating circumstances, malicious intent, or conduct involving reckless or
callous indifference to a plaintiff’s rights).
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Breard v. Pruett, 134 F.3d at 622 (Butzner, S.J., concurring) (quoting Hilton v.

Guyot, 159 U.S. 113, 228 (1895)).  

Here, Jogi has pled not only that his Vienna Convention rights were violated,

but that Defendants’ failure to inform him of his rights may have been deliberate. 

See Compl. at 5; App. at 12 (referring to defendants’ conduct as “mistakes or

strategy.”). At a minimum, discovery is necessary to determine whether Defendants

have violated the Vienna Convention in the past as well as whether Defendants’

violation was part of a strategy to not inform Jogi or similarly-situated foreign

nationals of their rights.  In light of the absolutely clear obligation imposed by the

Vienna Convention, its persistent domestic violation, and the necessity of the treaty

to U.S. citizens abroad, Jogi’s punitive damages claims should be permitted to

proceed to discovery.16/

E. Because Jogi’s Vienna Convention Claim Does Not Necessarily
Implicate The Validity Of His Underlying Conviction, Heck v.
Humphrey Is Inapplicable.

This Court has requested briefing on the applicability of Heck, 512 U.S. 477,

to Vienna Convention claims.  In Heck, the Supreme Court held that a Section 1983

plaintiff seeking damages for an allegedly unconstitutional conviction or

imprisonment or for other harm caused by conduct whose unlawfulness would



17/ Even if this Court allows Jogi to bring his Vienna Convention claim under
Section 1983, Heck still does not apply for all of the reasons set forth below.
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render a conviction or sentence invalid “must prove that the conviction or sentence

has been reversed on direct appeal, expunged by executive order, declared invalid

by a state tribunal authorized to make such determination, or called into question

by a federal court’s issuance of a writ of habeas corpus, 28 U.S.C. § 2254.”  Id. at

486-87.  As an initial matter, it is worth noting that Jogi is not bringing a Section

1983 claim.  Instead, Jogi’s claim is under the ATCA and, on that basis, Heck does

not apply.17/

But even if Heck did apply, the Heck Court recognized an exception to the

general rule for claims that do not necessarily demonstrate the invalidity of a

conviction or sentence.  Id. at 487.  Jogi’s Vienna Convention claim clearly falls

within that exception:

For example, a suit for damages attributable to an allegedly
unreasonable search may lie even if the challenged search produced
evidence that was introduced in a state criminal trial resulting in the
§ 1983 plaintiff’s still-outstanding conviction.  Because of doctrines like
independent source and inevitable discovery, and especially harmless
error, such a § 1983 action, even if successful, would not necessarily
imply that the plaintiff’s conviction was unlawful.

Id. at n.7 (internal citations omitted).  This Court has interpreted that footnote

broadly to exclude categories of cases that do not, by their nature, automatically

imply that a conviction is unlawful.  For example, in Copus v. City of Edgerton, this

Court reviewed a search and seizure claim by noting various hypothetical

possibilities as to why an illegal search may not have implicated the plaintiff’s
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conviction.  “For our purposes, it is enough that these possibilities exist, for they tell

us what we need to know under Heck – that we cannot say with certainty that

success on Copus’ § 1983 claim ‘necessarily’ would impugn the validity of his

conviction.”  Copus v. City of Edgerton, 151 F.3d 646, 649 (7th Cir. 1998) (emphasis 

added); see also Simpson v. Rowan, 73 F.3d 134, 136 (7th Cir. 1995) (“Because an

illegal search or arrest may be followed by a valid conviction, a conviction generally

need not be set aside in order for a plaintiff to pursue a § 1983 claim under the

Fourth Amendment.”).  Thus, because “Fourth Amendment claims for unlawful

searches or arrests do not necessarily imply a conviction is invalid, . . . in all cases

these claims can go forward.”  Copus, 151 F.3d at 648 (emphasis added).  See

generally Gonzalez v. Entress, 133 F.3d 551, 554 (7th Cir. 1998) (“a search can be

unlawful but the conviction entirely proper, or the reverse, and . . . some injury from

a violation of the fourth amendment is unrelated to conviction.”) (emphasis added);

Booker v. Ward, 94 F.3d 1052, 1056 (7th Cir. 1996) (“a wrongful arrest claim, like a

number of other Fourth Amendment claims, does not inevitably undermine a

conviction; one can have a successful wrongful arrest claim and still have a perfectly

valid conviction”) (emphasis added); Washington v. Summerville, 127 F.3d 552, 556

(7th Cir. 1997) (“Washington’s success on either his unlawful arrest or excessive

force claim would not have necessarily implied the invalidity of a potential

conviction on the murder charge against him.”) (emphasis added).

A Vienna Convention claim does not necessarily imply that an underlying

conviction is invalid.  As revealed by Standt, a conviction need not even exist for a
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Vienna Convention claim to proceed.  See Standt, 153 F. Supp. 2d at 430.  And the

fact that this Court – and virtually every other court to address the issue – has

determined that suppression of evidence, the vacatur of convictions, and/or the

dismissal of indictments are not appropriate remedies for a Vienna Convention

violation bears this out.  See Chaparro-Alcantara, 226 F.3d at 621-22; United States

v. Lawal, 231 F.3d 1045, 1048 (7th Cir. 2000); United States v. Cordoba-Mosquera,

212 F.3d 1194, 1196 (11th Cir. 2000); Li, 206 F.3d at 60, 62 (en banc); Lombera-

Camorlinga, 206 F.3d at 885 (en banc).  Otherwise, these “drastic” remedies may

very well be appropriate for Vienna Convention violations.

A closer review of Jogi’s Vienna Convention claim demonstrates that – like

Fourth Amendment claims – the complained-of harm arises from the violation of his

consular right itself, independently of any conviction or sentence.  For example, a

“cultural bridge” provided by a consulate may help a detainee to better understand

the legal proceedings against him, but an ultimate conviction may nevertheless be

valid even if no cultural bridge is available.  Here, Jogi was not provided with that

cultural bridge and did not receive consular assistance in understanding the legal

proceedings against him.  But that harm is apart from – and does not raise

questions as to the validity of – his underlying conviction.  In the world of “what

if’s,” Jogi may have contacted the Indian Consulate, received advise, but

nevertheless have been convicted.  And in any event, the question of Heck’s

applicability does not center on Jogi’s particular claim, but instead centers on
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whether Vienna Convention claims always implicate an underlying conviction.

Because they do not, Heck is inapplicable. 

CONCLUSION

This Court should reverse the district court’s decision dismissing Jogi’s

Vienna Convention claim under the ATCA for lack of subject matter jurisdiction by

holding that Jogi has stated a valid cause of action and should remand the case for

discovery.  In the alternative, this Court should find that Jogi is entitled to amend

his complaint to pursue his Vienna Convention claim under Sections 1983 or 1331.
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VIENNA CONVENTION ON CONSULAR RELATIONS  
AND OPTIONAL PROTOCOLS  

U.N.T.S. Nos. 8638-8640, vol. 596, pp. 262-512  
   

DONE AT VIENNA, ON 24 APRIL 1963  
   

The States Parties to the present Convention,  
   

Recalling that consular relations have been established between peoples  

since ancient times,  
   

Having in mind the Purposes and Principles of the Charter of the United  

Nation concerning the sovereign equality of States, the maintenance of  

international peace and security, and the promotion of friendly relations  

among nations,  
   

Considering that the United Nations Conference on Diplomatic Intercourse  

and Immunities adopted the Vienna Convention on Diplomatic Relations which  

was opened for signature on 18 April 1961,  
   

Believing that an international convention on consular relations,  

privileges and immunities would also contribute to the development of  

friendly relations among nations, irrespective of their differing  

constitutional and social systems,  
   

Realizing that the purpose of such privileges and immunities is not to  
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benefit individuals but to ensure the efficient performance of functions by  

consular posts on behalf of their respective States,  
   

Affirming that the rules of customary international law continue to govern  

matters not expressly regulated by the provisions of the present  

Convention,  
   

Have agreed as follows:  
   

Article 1  
   

DEFINITIONS  
   

1. For the purposes of the present Convention, the following expressions  

shall have the meanings hereunder assigned to them:  
   

(a) "consular post" means any consulate-general, consulate,  

vice-consulate or consular agency;  

(b) "consular district" means the area assigned to a consular post for  

the exercise of consular functions;  

(c) "head of consular post" means the person charged with the duty of  

acting in that capacity;  

(d) "consular officer" means any person, including the head of a consular  

post, entrusted in that capacity with the exercise of consular  

functions;  

(e) "consular employee" means any person employed in the administrative  

or technical service of a consular post;  

(f) "member of the service staff" means any person employed in the  
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domestic service of a consular post;  

(g) "members of the consular post" means consular officers, consular  

employees and members of the service staff;  

(h) "members of the consular staff" means consular officers, other than  

the head of a consular post, consular employees and members of the  

service staff;  

(i) "member of the private staff" means a person who is employed  

exclusively in the private service of a member of the consular post;  
   

(j) "consular premises" means the buildings or parts of buildings and the  

land ancillary thereto, irrespective of ownership, used exclusively  

for the purposes of the consular post;  

(k) "consular archives" includes all the papers, documents,  

correspondence, books, films, tapes and registers of the consular  

post, together with the ciphers and codes, the card-indexes and any  

article of furniture intended for their protection or safekeeping.  
   

2. Consular officers are of two categories, namely career consular officers  

and honorary consular officers. The provisions of Chapter II of the present  

Convention apply to consular posts headed by career consular officers; the  

provisions of Chapter III govern consular posts headed by honorary consular  

officers.  
   

3. The particular status of members of the consular posts who are nationals  

or permanent residents of the receiving State is governed by Article 71 of  

the present Convention.  
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the consular post may send one of its members to take possession of the bag  

directly and freely from the captain of the ship or of the aircraft.  
   

Article 36  

COMMUNICATION AND CONTACT WITH NATIONALS OF THE SENDING STATE  
   

1. With a view to facilitating the exercise of consular functions relating  

to nationals of the sending State:  
   

(a) consular officers shall be free to communicate with nationals of the  

sending State and to have access to them. Nationals of the sending  

State shall have the same freedom with respect to communication with  

and access to consular officers of the sending State;  

(b) if he so requests, the competent authorities of the receiving State  

shall, without delay, inform the consular post of the sending State  

if, within its consular district, a national of that State is  

arrested or committed to prison or to custody pending trial or is  

detained in any other manner. Any communication addressed to the  

consular post by the person arrested, in prison, custody or detention  

shall also be forwarded by the said authorities without delay. The  

said authorities shall inform the person concerned without delay of  

his rights under this sub-paragraph;  

(c) consular officers shall have the right to visit a national of the  

sending State who is in prison, custody or detention, to converse and  

correspond with him and to arrange for his legal representation. They  

shall also have the right to visit any national of the sending State  
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who is in prison, custody or detention in their district in pursuance  

of a judgment. Nevertheless, consular officers shall refrain from  

taking action on behalf of a national who is in prison, custody or  

detention if he expressly opposes such action.  
   

2. The rights referred to in paragraph 1 of this Article shall be exercised  

in conformity with the laws and regulations of the receiving State, subject  

to the proviso, however, that the said laws and regulations must enable  

full effect to be given to the purposes for which the rights accorded under  

this Article are intended.  
   

Article 37  

INFORMATION IN CASES OF DEATHS, GUARDIANSHIP OR TRUSTEESHIP,  

WRECKS AND AIR ACCIDENTS  
   

If the relevant information is available to the competent authorities of  

the receiving State, such authorities shall have the duty:  
   

(a) in the case of the death of a national of the sending State, to  

inform without delay the consular post in whose district the death  

occurred;  

(b) to inform the competent consular post without delay of any case where  

the appointment of a guardian or trustee appears to be in the  

interests of a minor or other person lacking full capacity who is a  

national of the sending State. The giving of this information shall,  

however, be without prejudice to the operation of the laws and  

regulations of the receiving State concerning such appointments;  
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Vienna Convention on the Law of Treaties*  

 
The States Parties to the present Convention, 
 
Considering the fundamental role of treaties in the history of international relations,  
 
Recognizing the ever-increasing importance of treaties as a source of international law and as a means of developing 
peaceful co-operation among nations, whatever their constitutional and social systems, 
 
Noting that the principles of free consent and of good faith and the pacta sunt servanda rule are universally recognized,  
 
Affirming that disputes concerning treaties, like other international disputes, should be settled by peaceful means and in 
conformity with the principles of justice and international law,  
 
Recalling the determination of the peoples of the United Nations to establish conditions under which justice and respect 
for the obligations arising from treaties can be maintained,  
 
Having in mind the principles of international law embodied in the Charter of the United Nations, such as the principles of 
the equal rights and self-determination of peoples, of the sovereign equality and independence of all States, of non-
interference in the domestic affairs of States, of the prohibition of the threat or use of force and of universal respect for, 
and observance of, human rights and fundamental freedoms for all,   
 
Believing that the codification and progressive development of the law of treaties achieved in the present Convention will 
promote the purposes of the United Nations set forth in the Charter, namely, the maintenance of international peace and 
security, the development of friendly relations and the achievement of co-operation among nations,  
 
Affirming that the rules of customary international law will continue to govern questions not regulated by the provisions of 
the present Convention, 
 
Have agreed as follows: 
 
 

PART I 
INTRODUCTION  

 
Article 1  

Scope of the present Convention  

The present Convention applies to treaties between States.  

 
Article 2 

Use of terms  

1. For the purposes of the present Convention: 

(a) “treaty” means an international agreement concluded between States in written form and governed by 
international law, whether embodied in a single instrument or in two or more related instruments and 
whatever its particular designation;  
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(b) “ratification”, “acceptance”, “approval” and “accession” mean in each case the international act so 
named whereby a State establishes on the international plane its consent to be bound by a treaty;  

(c) “'full powers”' means a document emanating from the competent authority of a State designating a 
person or persons to represent the State for negotiating, adopting or authenticating the text of a treaty, for 
expressing the consent of the State to be bound by a treaty, or for accomplishing any other act with respect 
to a treaty;  

(d) “'reservation”' means a unilateral statement, however phrased or named, made by a State, when signing, 
ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal 
effect of certain provisions of the treaty in their application to that State;  

(e) “'negotiating State”' means a State which took part in the drawing up and adoption of the text of the 
treaty; 

(f) “'contracting State”' means a State which has consented to be bound by the treaty, whether or not the 
treaty has entered into force; 

(g) “'party”' means a State which has consented to be bound by the treaty and for which the treaty is in 
force; 

(h) “'third State”' means a State not a party to the treaty; 

(i) “'international organization”' means an intergovernmental organization.    

2. The provisions of paragraph 1 regarding the use of terms in the present Convention are without prejudice to the use of 
those terms or to the meanings which may be given to them in the internal law of any State.  

 
Article 3  

International agreements not within the scope of the present Convention  

The fact that the present Convention does not apply to international agreements concluded between States and other 
subjects of international law or between such other subjects of international law, or to international agreements not in 
written form, shall not affect:  

(a) the legal force of such agreements; 

(b) the application to them of any of the rules set forth in the present Convention to which they would be 
subject under international law independently of the Convention; 

(c) the application of the Convention to the relations of States as between themselves under international 
agreements to which other subjects of international law are also parties. 

 
Article 4 

Non-retroactivity of the present Convention  

Without prejudice to the application of any rules set forth in the present Convention to which treaties would be subject 
under international law independently of the Convention, the Convention applies only to treaties which are concluded by 
States after the entry into force of the present Convention with regard to such States. 

 
Article 5  

Treaties constituting international organizations and treaties adopted within an international organization 
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1. Subject to Article 103 of the Charter of the United Nations, the rights and obligations of States parties to successive 
treaties relating to the same subject-matter shall be determined in accordance with the following paragraphs. 
 
2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatible with, an earlier or later 
treaty, the provisions of that other treaty prevail. 
 
3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not terminated or 
suspended in operation under article 59, the earlier treaty applies only to the extent that its provisions are compatible with 
those of the latter treaty. 
 
4. When the parties to the later treaty do not include all the parties to the earlier one: 

(a) as between States parties to both treaties the same rule applies as in paragraph 3; 

(b) as between a State party to both treaties and a State party to only one of the treaties, the treaty to which 
both States are parties governs their mutual rights and obligations. 

5. Paragraph 4 is without prejudice to article 41, or to any question of the termination or suspension of the operation of a 
treaty under article 60 or to any question of responsibility which may arise for a State from the conclusion or application 
of a treaty the provisions of which are incompatible with its obligations towards another State under another treaty. 

 
SECTION 3. INTERPRETATION OF TREATIES 

Article 31 
General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty 
in their context and in the light of its object and purpose. 
 
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble 
and annexes: 

(a) any agreement relating to the treaty which was made between all the parties in connection with the 
conclusion of the treaty; 

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty 
and accepted by the other parties as an instrument related to the treaty. 

3. There shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the 
application of its provisions; 

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties 
regarding its interpretation; 

(c) any relevant rules of international law applicable in the relations between the parties. 

4. A special meaning shall be given to a term if it is established that the parties so intended. 

 
Article 32 

Supplementary means of interpretation 

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the 
circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to 
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determine the meaning when the interpretation according to article 31: 

(a) leaves the meaning ambiguous or obscure; or 

(b) leads to a result which is manifestly absurd or unreasonable. 

 
Article 33 

Interpretation of treaties authenticated in two or more languages 

1. When a treaty has been authenticated in two or more languages, the text is equally authoritative in each language, unless 
the treaty provides or the parties agree that, in case of divergence, a particular text shall prevail. 
 
2. A version of the treaty in a language other than one of those in which the text was authenticated shall be considered an 
authentic text only if the treaty so provides or the parties so agree. 
 
3. The terms of the treaty are presumed to have the same meaning in each authentic text. 
 
4. Except where a particular text prevails in accordance with paragraph 1, when a comparison of the authentic texts 
discloses a difference of meaning which the application of articles 31 and 32 does not remove, the meaning which best 
reconciles the texts, having regard to the object and purpose of the treaty, shall be adopted. 

 
SECTION 4. TREATIES AND THIRD STATES 

Article 34 
General rule regarding third States 

A treaty does not create either obligations or rights for a third State without its consent. 

 
Article 35 

Treaties providing for obligations for third States 

An obligation arises for a third State from a provision of a treaty if the parties to the treaty intend the provision to be the 
means of establishing the obligation and the third State expressly accepts that obligation in writing. 

 
Article 36 

Treaties providing for rights for third States 

1. A right arises for a third State from a provision of a treaty if the parties to the treaty intend the provision to accord that 
right either to the third State, or to a group of States to which it belongs, or to all States, and the third State assents thereto. 
Its assent shall be presumed so long as the contrary is not indicated, unless the treaty otherwise provides. 
 
2. A State exercising a right in accordance with paragraph 1 shall comply with the conditions for its exercise provided for 
in the treaty or established in conformity with the treaty. 

 
Article 37 

Revocation or modification of obligations or rights of third States 

1. When an obligation has arisen for a third State in conformity with article 35, the obligation may be revoked or modified 
only with the consent of the parties to the treaty and of the third State, unless it is established that they had otherwise 
agreed. 
 
2. When a right has arisen for a third State in conformity with article 36, the right may not be revoked or modified by the 
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United States District Court, 

C.D. Illinois. 
 

Tejpaul JOGI, Plaintiff, 
v. 

John PILAND, David Madigan, Ron Carper, and 
Tim Voges, Defendants. 

 
No. 00-2067. 

 
Feb. 14, 2001. 

 
 
Indian citizen brought action against county law
enforcement officials under Alien Tort Claims Act
for failing to inform him of his right under Vienna
Convention on Consular Relations to notify his
consulate of his arrest. On defendants' motion to
dismiss, the District Court, Baker, J., held that
county's failure to inform plaintiff of his right to
notify his consulate did not constitute "tort."              
 
Motion granted.                                                          
 
 

West Headnotes 
 
[1] Treaties 13                                                     
385k13 Most Cited Cases                                            
 
As general rule, international treaties, as agreements
among sovereign nations, do not create personal
rights that individual may enforce.                              
 
[2] Treaties 13                                                     
385k13 Most Cited Cases                                            
 
Plaintiff may bring action under Alien Tort Claims
Act only for tort committed in violation of United
States treaty, not for any violation of treaty. 28
U.S.C.A. § 1350.                                                         
 
[3] Torts 6                                                            
379k6 Most Cited Cases                                              
 
[3] Treaties 13                                                     
385k13 Most Cited Cases                                            
 
County's failure to inform Indian citizen of his right
under Vienna Convention on Consular Relations to
notify his consulate of his arrest did not constitute
"tort" sufficient to support claim under Alien Tort
                                                                                    

Claims Act, absent allegation of specific prejudice
or harm from Indian consulate's lack of
involvement, where sheriff advised alien of his
Miranda rights, which he invoked, and attorney was
appointed next day to represent alien. 28 U.S.C.A. §
1350.                                                                         
*1025 Tejpaul Singh Jogi (Pro Se), Ina, IL.              
 
Jerome P. Lyke, Flynn, Palmer & Tague,
Champaign, IL, for Defendant.                                    
 
 

ORDER 
 
BAKER, District Judge.                                             
 
The Vienna Convention on Consular Relations
requires a government officer to notify a foreign
national who has been arrested, imprisoned or taken
into custody of his right to contact a consulate from
his country of origin. Vienna Convention on
Consular Relations, Apr. 24, 1963, art. 36(b), 21
U.S.T. 77, 596 U.N.T.S. 261. Alleging that the
defendant law enforcement officers violated his
rights under this treaty, Tejpaul Jogi has filed a
complaint under the Alien Tort Claims Act. 28
U.S.C. § 1350 (West 2000). The defendants have
moved to dismiss this claim, and the plaintiff has
moved to strike the defendants' reply to his response
to the motion. For the following reasons, the court
grants both motions.                                                    

 
BACKGROUND 

The plaintiff emigrated to this country from India
in 1990, at the age of fourteen. He is now a
permanent resident of the United States, but retains
his Indian citizenship. On October 6, 1995, the
plaintiff was charged in Champaign County with
aggravated battery with a firearm. On October 18,
1995, he surrendered to the authorities. At that
time, Champaign County Sheriff's Department
Investigator Ron Carper took him to a conference
room, where another investigator, Tim Voges, and
the plaintiff's mother were present. Carper advised
the plaintiff of his rights under Miranda, which the
plaintiff promptly invoked. The interview ceased
immediately, and the plaintiff made no
incriminating statement.                                              
 
The following day, the plaintiff appeared in court
and was appointed counsel. He ultimately pled
guilty and was sentenced to twelve years
imprisonment. At no time during the pendency of
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his case did anyone advise the plaintiff of his right
to contact an Indian consulate.                                    

 
ANALYSIS 

 
As an initial matter, the court will address the
plaintiff's motion to strike the defendants' reply to
his response to their motion to dismiss. Local Rule
7.1 of the *1026 Central District of Illinois does not
authorize a movant to file a reply to a response to a
motion unless that motion is for summary judgment.
Thus, the defendants were not authorized to file a
reply to the plaintiff's response without first seeking
leave of the court. They did not do so, and the
court therefore grants the plaintiff's motion to strike.  
 
In their motion to dismiss, the defendants argue
that the court lacks subject matter jurisdiction over
the plaintiff's claim. The plaintiff brings his
complaint under the Alien Tort Claims Act, which
provides that "[t]he district courts shall have
original jurisdiction of any civil action by an alien
for a tort only, committed in violation of the law of
nations or a treaty of the United States." 28 U.S.C.
§ 1350. The plaintiff asserts that the defendants
violated the Vienna Convention because they failed
to advise him of his right to contact an Indian
consulate, and that this violation triggers
jurisdiction under the Alien Tort Claims Act.             
 
[1] Article 36 of the Vienna Convention on
Consular Relations provides that law enforcement
officials shall inform arrested foreign nationals of
their right to notify their consulates. As a general
rule, international treaties, as agreements among
sovereign nations, do not create personal rights that
an individual may enforce. See Matta-Ballesteros
v. Henman, 896 F.2d 255, 259 (7th Cir.1990), cert.
denied, 498 U.S. 878, 111 S.Ct. 209, 112 L.Ed.2d
169 (1990); United States v. Rodrigues, 68
F.Supp.2d 178, 181 (E.D.N.Y.1999). The United
States Supreme Court has acknowledged, however,
that this general rule has exceptions. See United
States v. Alvarez-Machain, 504 U.S. 655, 667-68,
112 S.Ct. 2188, 119 L.Ed.2d 441 (1992). In fact,
the Court has stated that Article 36 of the Vienna
Convention "arguably confers on an individual the
right to consular assistance following arrest."
Breard v. Greene, 523 U.S. 371, 376, 118 S.Ct.
1352, 140 L.Ed.2d 529 (1998) (per curiam). Other
courts, including the Seventh Circuit, have had the
opportunity to decide whether Article 36 creates
individual rights enforceable in criminal
                                                                                    

proceedings, but all have avoided doing so. See
United States v. Lawal, 231 F.3d 1045, 1048 (7th
Cir.2000); United States v. Chaparro-Alcantara,
226 F.3d 616, 621 (7th Cir.2000),cert. denied, ---
U.S. ----, 121 S.Ct. 599, 148 L.Ed.2d 513 (2000);
see also United States v. Cordoba-Mosquera, 212
F.3d 1194, 1196 (11th Cir.2000) (per curiam), cert.
denied sub. nom Zuniga v. United States, --- U.S.
----, 121 S.Ct. 893, 148 L.Ed.2d 800 (2001);
United States v. Li, 206 F.3d 56, 60 (1st Cir.2000),
cert. denied, --- U.S. ----, 121 S.Ct. 378, 148
L.Ed.2d 292 (2000); United States v.
Lombera-Camorlinga, 206 F.3d 882, 885 (9th
Cir.2000) (en banc), cert. denied, --- U.S. ----, 121
S.Ct. 481, 148 L.Ed.2d 455 (2000). No court has
addressed the issue in context of a civil claim for
monetary damages. In any event, this court need
not resolve this broad question either, because it
finds that the plaintiff's allegations are insufficient
to trigger jurisdiction under the Alien Tort Claims
Act.                                                                              
 
The plaintiff is proceeding pro se; the court must
therefore construe his complaint liberally. See
Haines v. Kerner, 404 U.S. 519, 520, 92 S.Ct. 594,
30 L.Ed.2d 652 (1972). Nevertheless, when
considering whether to dismiss a section 1350 claim
for lack of subject matter jurisdiction, courts
typically engage "in a more searching preliminary
review of the merits than is required ... under the
more flexible 'arising under' formulation." Filartiga
v. Pena-Irala, 630 F.2d 876, 887 (2d Cir.1980).
Thus, this court must thoroughly examine the merits
of the plaintiff's complaint to determine whether it
has jurisdiction.                                                           
 
[2] To satisfy section 1350's jurisdictional
threshold, a plaintiff must allege that a "tort" was
committed "in violation" of international law or a
treaty of the United States. Only those treaty
provisions that would actually give rise to a tort
action by reason of their violation are implicated by
the Alien Tort Claims Act. *1027 Thus, a plaintiff
may bring an action under section 1350 only for a
tort committed in violation of a United States treaty,
not for any violation of a treaty. Xuncax v.
Gramajo, 886 F.Supp. 162, 181 (D.Mass.1995).        
 
[3] In this case, the plaintiff has alleged a violation
of a United States treaty; namely, he alleges that
the defendants violated Article 36 the Vienna
Convention. He has not, however, alleged a tort.
Implicit in any wrong labeled a tort is an element of
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damages. See Zepeda v. Zepeda, 41 Ill.App.2d 240,
190 N.E.2d 849, 857 (1963), cert. denied, 379 U.S.
945, 85 S.Ct. 444, 13 L.Ed.2d 545 (1964) (citing
Prosser, Law of Torts, 2d ed., sec. 1, pp. 2-4). Yet
the plaintiff does not allege how the defendants'
failure to abide by the treaty damaged him.
According to his own complaint, he was advised of
his Miranda rights, and elected to invoke them.
The interrogation ceased at once, and he made no
incriminating statement. A court appointed him an
attorney the next day, and he was represented
throughout the proceedings. He alleges no specific
prejudice or harm from the Indian consulate's lack
of involvement. He certainly does not allege that a
consulate's familiarity with the American legal
system would have surpassed that of his attorney's.
Rather, he merely speculates that "the outcome of
his case would have been more favorable for him
had the Indian Consulate been involved" and that he
now "has no choice but to think 'What If' for the rest
of his prison term." Thus, even construing his
allegations liberally, the court can discern no
element of damages from the plaintiff's speculation.   
 
Moreover, the Alien Tort Claims Act "applies only
to shockingly egregious violations of universally
recognized principles of international law." Zapata
v. Quinn, 707 F.2d 691, 692 (2d Cir.1983) (per
curiam); see also Kadic v. Karadzic, 70 F.3d 232,
246 (2d Cir.1995), cert. denied, 518 U.S. 1005, 116
S.Ct. 2524, 135 L.Ed.2d 1048 (1996) (noting that
the "Act appears to provide a remedy for the
appellants' allegations of violations related to
genocide, war crimes, and official torture...."); De
Wit v. KLM Royal Dutch Airlines, N.V., 570
F.Supp. 613, 618 (S.D.N.Y.1983) (finding
allegations of wrongdoing insufficiently
extraordinary to invoke section 1350). In
determining whether the plaintiff suffered an
egregious wrong as a result of the defendants'
failure to abide by the Vienna Convention, it helps
to consider the objectives of this treaty. The
convention arose to deter a common international
practice of holding people incommunicado after
arrest. United States v. Kurdyukov, 75 F.Supp.2d
660, 664 (S.D.Tex.1999) (citing Victor M. Uribe,
Consuls at Work: Universal Instruments of Human
Rights and Consular Protection in the Context of
Criminal Justice, 19 Hous. J. Int'l L. 375 (1997)).
According to the plaintiff's own complaint, the
defendants engaged in no behavior even remotely
resembling this condemned practice. The
defendants' omissions may have technically violated
                                                                                    

the Vienna Convention, but their wrongdoing did
not amount to the type of "shockingly egregious
violations" of international law that section 1350
seeks to remedy.                                                          
 
Accordingly, the court grants the defendants'
motion to dismiss (# 15), as well as the plaintiff's
motion to strike the defendants' reply (# 23). The
plaintiff's complaint is therefore dismissed with
prejudice. This case is terminated. The parties
shall bear their own costs.                                           
 
131 F.Supp.2d 1024                                                    
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