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BRIEF OF THE CROSS-APPELLANTS

Defendants-Respondents and Cross-Appellants AT&T Wireless Ser-
vices, Inc. (“AWS”) and New Cingular Wireless Services, Inc. (“Cingular”)
respectfully request that this Court reverse the superior court’s Order refus-
ing to compel plaintiff to arbitrate his claims and remand with instructions
to compel arbitration and to stay litigation of any inarbitrable claims pend-

ing arbitration of the remaining claims."

STATEMENT

This appeal arises out of a lawsuit in which plaintiff Jerry Lee as-
serts that Cingular’s failure adequately to disclose to him, either orally or in
writing, the service charge for upgrading cellular telephones violates Cali-
fornia law. Cingular seeks reversal of the order of the Los Angeles County
Superior Court, entered September 19, 2005, denying its motion to compel
arbitration and stay litigation pending arbitration. That order is immedi-
ately appealable under Code of Civil Procedure Section 1294(a). The per-

tinent facts and procedural history are set forth below.

! Cingular Wireless LLC completed its merger with defendant AT&T

Wireless Services, Inc., on October 26, 2004. See http:/
www.cingular.com/investors. AT&T Wireless Services, Inc., is now New
Cingular Wireless Services, Inc. (“NCWS”), which is a wholly-owned sub-
sidiary of Cingular Wireless II LLC. For the sake of simplicity, we refer to
both defendants as Cingular, even though Cingular Wireless II LLC is not
itself a defendant in this action.



A. Lee Agreed To Arbitrate His Disputes With Cingular.

AWS provided wireless telecommunication services to its customers
pursuant to standard wireless service agreements. AA 196. Lee’s com-
plaint alleges that he “purchased cellular phones from Defendants in or
about” October 2003 and 2004 (id. at 20), which was before AWS merged
with Cingular. The AWS wireless service agreement is contained in the
AWS Welcome Guide that Lee would have received when he purchased his
phones. /d. at 196. The first page of that agreement notifies customers that
the agreement provides for “[r]esolution of past or future disputes by arbi-
tration instead of court trials and class actions * * *” and contains an
“ARBITRATION NOTICE” that explains that he would be deemed to
consent to its terms if he did not cancel service and return his phone within
30 days. Id. at 204 (emphasis in original).

The arbitration provision, which is flagged in boldface, specifies that
“all * * * disputes or claims whether based in contract, tort, statute, fraud,
misrepresentation or any other legal theory, will be resolved by binding ar-
bitration” under the Wireless Industry Arbitration Rules of the American
Arbitration Association (“AAA”). Id. at 209. The provision identifies two
exceptions. First, customers may pursue claims in small claims court. Sec-
ond, either party may invoke the courts to pursue claims relating solely to
the collection of debts owed by the customer to AWS. Id. The provision
authorizes the arbitrator to award “any relief or damages (including injunc-

tive or declaratory relief) that a court could award, except * * * relief on a

Citations to the Appellant’s Appendix throughout take the form “AA
* Citations to the Cross-Appellants’ Appendix take the form “CAA "
Cltatlons to the Reporter’s Transcript take the form “Rep. Tr. "



consolidated, class-wide or representative basis.” Id. The provision speci-
fies that, for claims of $1,000 or less, customers need pay only $25 of the
costs of arbitration; for claims between $1,000 and $75,000, customers
must pay half of the arbitration expenses up to “the equivalent court filing
fee for a court action filed in the jurisdiction where [the customer’s] billing
address is located”; and customers asserting larger claims must pay half of

the costs of arbitration. /d.

B. Despite His Agreement To Arbitrate, Lee Sues Cingular.

In derogation of his contractual obligation to arbitrate disputes relat-
ing to his wireless service agreement, Lee filed a putative class action
against AWS and NCWS on December 17, 2004.* Lee asserts that AWS
violated California law by failing to disclose adequately to him its practice
of charging customers who chose to purchase an upgraded cellular tele-
phone a $15 upgrade processing or discounted activation fee. AA 3-5. His
complaint, which states three counts under the False Advertising Act (Bus.
& Prof. Code §§ 17500 er seq.), the Unfair Competition Law (“UCL”)
(Bus. & Prof. Code §§ 17200 ef seq.), and the Consumer Legal Remedies
Act (“CLRA”) (Civ. Code §§ 1750-84), seeks injunctive relief, damages,

-
J

The gravamen of this purported class action duplicates the allega-
tions of a previous action brought by Lee’s lawyers in the name of Daniel
Banales, an uninjured noncustomer who was stripped of standing to sue as
a self-appointed public guardian under the Unfair Competition Law, Bus. &
Prof. Code §§ 17200 et seq., by Proposition 64. After the superior court
granted AWS’s motion for judgment on the pleadings—an appeal of which
is currently pending before this Court (see Banales v. AT&T Wireless
Servs., Inc., Case No. B184031 (notice of appeal filed June 22, 2005))—
Banales’s lawyers filed this action on behalf of Lee, a former AWS cus-
tomer.



restitution, and attorneys’ fees and expenses (AA 13-14), on behalf of a na-
tionwide class of customers who were charged such fees (id. at 5).

After Lee filed his amended complaint, Cingular reminded him, by
letter to his counsel dated February 4, 2005, of his obligation to arbitrate.
Id. at 219, 221. In response, Lee’s counsel stated that he would consider
the enforceability of the arbitration agreement (id. at 219, 224), and ulti-
mately communicated Lee’s refusal to arbitrate during a status conference

before the superior court on May 4, 2005 (id. at 219).

C. Cingular Extends The Benefits Of Its Revised Arbitration
Provision To All Cingular Customers, Including Former
AWS Customers.

Although Lee had entered into a wireless service agreement with
AWS, Cingular has extended the benefits of its arbitration provision—
which was designed to make arbitration as attractive as possible for Cingu-
lar’s customers—to all former customers of AWS. AA 196. This policy,
which has been in effect since February 2005 (id.), affords AWS customers

the following advantages over the AWS arbitration provision:

¢ it specifies that “Cingular will pay all [American Arbitration Asso-
ciation (“AAA™)] filing, administration and arbitrator fees,” unless
the arbitrator finds the claim or the relief sought to be improper, “as
measured by the standards set forth in Federal Rule of Civil Proce-
dure 11(b)"—in which event payment of costs will be governed by
the AAA’s standard rules for consumer arbitrations, which cap arbi-
tration costs at $125;

e it obliges Cingular to “reimburse [the customer] for [his] reasonable
attorneys’ fees and expenses incurred for the arbitration” if the arbi-
trator awards the customer the amount of his claim or more, even for
claims that would not otherwise support an award of such fees;

e it shortens from 60 to 30 days the period that the customer must wait
before commencing arbitration after notifying Cingular of his dis-
pute;



e it specifies that arbitration will be conducted pursuant to the AAA’s
“Commercial Dispute Resolution Procedures and the Supplementary
Procedures for Consumer Related Disputes,” rather than under the
“Wireless Industry Association” (“WIA”) rules; and

e it authorizes customers to reject any future changes in the arbitration
provision (other than a change in Cingular’s address).

Id. at 770-72.

On May 27, 2005, Cingular moved to compel Lee to submit his
claims to arbitration under the terms of Cingular’s provision. Id. at 46—47.
Lee opposed the motion, principally on the ground that both Cingular’s and
AWS’s arbitration provisions are unconscionable because they prohibit
class arbitration. Id. at 245-253. Lee also asserted that his CLRA claims
and UCL claims for injunctive relief are inarbitrable. Id. at 253-56.

While the motion was pending, the California Supreme Court held
that, under “certain circumstances,” class-action waivers in arbitration pro-
visions may be unconscionable. Discover Bank v. Superior Court (2005)
36 Cal.4th 148, 161 fn. 3. In response, the superior court ordered supple-
mental briefing to determine whether similar “circumstances” existed in
this case.

While Lee contended that Discover disposed of this case (AA 841),
Cingular argued that its arbitration provision is materially distinguishable
from the one held to be unconscionable in Discover, and that federal law
would preempt any state unconscionability rule to the contrary (id. at 745—
54). Cingular also argued that only the more customer-friendly terms of its
arbitration provision need be evaluated for unconscionability (id. at 861—
64), and presented a copy of its arbitration provision and a print-out from
its website announcing that the benefits of its arbitration provision are

available to former AWS customers (id. at 759-74, 876).



Lee objected to some of the evidence that Cingular submitted in sup-
port of its motion to compel arbitration. Most importantly for present pur-
poses, Lee objected to the declaration of Patricio Barrera, which Cingular
offered in support of its contention that the waiver of class arbitration in its
arbitration provision would not inhibit the resolution of customers’ disputes
on an individual basis because of the other consumer-friendly features of its
provision. Barrera, a member of the plaintiffs’ bar whose practice includes
class-action litigation on behalf of California consumers (id. at 893), indi-
cated that he “would certainly represent a customer against Cingular” in an
individual arbitration proceeding, even if the “consumer’s claim is rela-
tively small,” because Cingular’s provision, which obligates it to pay all
arbitration costs and to reimburse prevailing customers for their reasonable
attorneys’ fees, ensures that “there is no risk to the customer who demands
arbitration for a nonfrivolous claim * * * Id. at 894. Lee objected princi-
pally on the grounds that Barrera lacked foundation for his understanding
that individual arbitration is risk-free, and that Barrera’s willingness to rep-
resent customers in individual arbitrations is irrelevant to whether the arbi-
tration provision unconscionably deters the resolution of customers’ dis-
putes because there is no proof that Barrera’s sentiments are widely shared.
Id. at 1047-49.

Lee also objected to the supplemental declaration of Cingular’s in-
house counsel Cynthia Hennessy that Cingular submitted in support of its

supplemental reply brief. Id. at 874.* That declaration described Cingu-

! Hennessy submitted three declarations in the superior court. The

first was filed concurrently with the motion to compel arbitration on May
27, 2005. AA 195. The second was filed with Cingular’s supplemental
brict on the applicability of Discover on August 1, 2005. Id. at 757. The

(cont’d)



lar’s policy of making the terms of its arbitration provision available to
former AWS customers who otherwise would be required to arbitrate under
the terms of their AWS contracts, and attached a print-out from Cingular’s
website announcing the policy. Id. at 875-76. Lee contended that evidence
of Cingular’s policy is irrelevant for two principal reasons. First, “Plaintiff
never agreed to that provision and, therefore, is not bound by it.” Id. at
1050. Second, Discover, which Lee interpreted as holding that individual
arbitration can never adequately substitute for class-action relief when the
claims at issue are small, dictates that the manner in which Cingular’s pro-
vision allocates the costs of individual arbitration is immaterial. /d. at
1051-53. Lee also objected that Cingular had not laid a foundation for the
print-out of its policy from its website absent proof that it “constitutes a

binding agreement” between the parties. Id. at 1052.

D. The Superior Court Denies Cingular’s Motion To Compel
Arbitration.

During a hearing on August 25, 20035, the superior court stated that it
would deny Cingular’s motion to compel arbitration (Rep. Tr. 8-9), and it
ultimately entered an order doing so on September 19, 2005. AA 1220-21.
That order explained that the “class action ban provisions” in both the AWS
arbitration provision to which Lee had agreed and the Cingular arbitration

provision under which he is entitled to arbitrate were “unconscionable and

(... cont’d)

thid was filed in support of Cingular’s supplemental reply brief on August
12, 2005. Id. at 874. Because the third declaration had been improperly
executed, Cingular corrected the defect by substituting a properly executed
version on August 15, 2005. Id. at 898. Lee’s written objections were di-
rected only at the supplemental declaration of August 12, 2005.



unenforceable in light of the holding in Discover Bank.” Id. at 1221. The
superior court also noted that, because the parties agreed that the class-
arbitration waiver was not severable, Cingular’s motion to compel arbitra-
tion must therefore be denied. Id.

During the hearing, the superior court indicated that it would sustain
Lee’s relevance and foundation objections to the evidence of Cingular’s
policy of extending the benefits of its arbitration provision to former AWS
customers. Rep. Tr. 13—-14. The order that the court entered, however, ex-
cluded only Hennessy’s August 1, 2005 declaration and its accompanying
exhibit—a copy of Cingular’s terms and conditions including Cingular’s
arbitration provision (AA 1045-53). The order did not exclude Hennessy’s
supplemental declaration of August 12, 2005, which attached a print-out of
Cingular’s policy from its website that was the subject of discussion at the
hearing (id. at 1186-87). The order also did not exclude either the cor-
rected version of that declaration filed August 15, 2005, or Hennessy’s de-
scription of Cingular’s policy in her initial declaration of May 27, 2005 (id.
at 219).

Pursuant to the terms of the superior court’s order, the action re-
mains stayed pending this appeal. /d. at 1221. On September 23, 2005,
Cingular timely filed a notice of appeal from the order below (id. at 1236—
37), and on October 19, 2005, Cingular timely filed an amended notice of
appeal (CAA 1-2).° See Code Civ. P. § 1294(a) (permitting immediate ap-

peal from denial of motion to compel arbitration).

’ The proposed order submitted by Lee after the hearing likewise ex-

cluded only the August 1 declaration. AA 1203.

6 On September 23, 2005, Lee also filed a timely notice of appeal

from the superior court’s order denying his motion for a preliminary injunc-
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E. Lee Moves To Dismiss Cingular’s Appeal.

After Cingular filed its first notice of appeal, the First District, in an
unpublished decision, held that “[pJursuant to the rule of Discover Bank
* * * the class arbitration ban [in Cingular’s wireless service agreement] is
thereby unconscionable.” Parrish v. Cingular Wireless LLC (Oct. 3, 2005)
2005 WL 2420719, at *6 (modified on denial of reh’g Nov. 2, 2005).” On
October 19, 2005, Lee moved this Court to dismiss Cingular’s appeal as
frivolous in light of Parrish. Mot. at 1. Lee also requested that the Court
award him the costs of preparing his motion as sanctions.

Cingular opposed that motion, pointing out that Lee’s citation of
Parrish violated the proscription against the citation of unpublished opin-
ions. Opp. at 3 fn. 2 (citing Cal. R. Ct. 977(a)). Cingular also advised this
Court in correspondence on November 15, 2005, that Cingular’s petition
for review in Parrish was pending before the California Supreme Court.
By order dated November 23, 2005, this Court consolidated decision of the
motion with the merits of the appeal. On December 14, 2005, the Califor-
nia Supreme Court denied Cingular’s petition for review in Parrish. Cin-
gular’s petition for certiorari in the U.S. Supreme Court is due on March

14,2006. US.S. Ct. R. 13.1.

(... cont’d)

tion. AA 1229. Lee’s appeal was docketed under the same number as this
appeal, and this Court’s order of November 23, 2005, indicates that the ap-
peals are being treated as cross-appeals.

Cingular cites this unpublished opinion to respond to Lee’s conten-
tion that it is relevant under the doctrine of collateral estoppel. See Cal. R.
Ct. 977(b)(1).



STANDARD OF REVIEW

Ordinarily, this Court reviews a superior court’s ruling that evidence
is irrelevant and therefore inadmissible for abuse of discretion. See, e.g.,
City of Ripon v. Sweetin (2002) 100 Cal.App.4th 887, 900—01. But because
an order resting on a legal error constitutes an abuse of discretion (People v.
Jennings (2005) 128 Cal.App.4th 42, 49; accord, e.g., Cooter & Gell v.
Hartmarx Corp. (1990) 496 U.S. 384, 405), this Court reviews de novo the
antecedent legal rulings upon which an evidentiary ruling is based. See
Mateel Envt’l Justice Found. v. Edmund A. Gray Co. (2003) 115
Cal.App.4th 8, 25; accord Morales v. Am. Honda Motor Co. (6th Cir. 1998)
151 F.3d 500, 513; Robinson v. City of Pittsburgh (3d Cir. 1997) 120 F.3d
1286, 1293; Global Petrotech, Inc. v. Engelhard Corp. (5th Cir. 1995) 58
F.3d 198, 201.

“Whether an arbitration agreement is unconscionable is * * * a mat-
ter of law for the court,” and thus is subject to de novo review. Fittante v.
Palm Springs Motors, Inc. (2003) 105 Cal.App.4th 708, 714. Moreover,
because no material facts are in dispute, this Court reviews the enforceabil-
ity of Cingular’s arbitration provision de novo. See, e.g., Indep. Ass’n of
Mailbox Ctr. Owners, Inc. v. Superior Court (2005) 133 Cal.App.4th 396,
406. As the party opposing arbitration, Lee has the burden of proving that
Cingular’s arbitration provision is unconscionable. See Engalla v. Perma-

nente Med. Group, Inc. (1997) 15 Cal.4th 951, 972.

SUMMARY OF THE ARGUMENT

Lee’s contract for wireless service with AWS, Cingular’s predeces-
sor, contained an arbitration provision that undeniably applies to the claims

he raises in his complaint. When, notwithstanding this agreement to arbi-
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trate, Lee sued Cingular, Cingular invoked its contractual right to have Lee
submit his dispute to binding arbitration. But rather than seeking to force
Lee to arbitrate under the procedures specified by their agreement, Cingular
allowed Lee to avail himself of the benefits of Cingular’s more generous
arbitration provision, as part of Cingular’s policy of making its provision
available to all former AWS customers.

Federal law mandates that the arbitration agreement in Lee’s con-
tract—especially as buttressed by the more generous terms of Cingular’s
provision—be fully enforced and that Cingular’s motion to compel arbitra-
tion be granted. But the superior court declined to compel arbitration be-
cause of the California Supreme Court’s decision in Discover, which held
that class-action waivers that convert arbitration provisions into exculpatory
clauses are unconscionable.

This case presents an issue of first impression under Discover:
whether a court may disregard evidence that a waiver of class arbitration
does not function as an exculpatory clause because other features of the ar-
bitration provision ensure that all claims—no matter how small—may fea-
sibly be vindicated. The Discover Court refused to follow the course of the
many courts nationwide that have upheld class waivers in arbitration provi-
sions because it was loath to accept those other courts” “unsupported asser-
tions™ that the “potential availability” of an award of attorneys’ fees ade-
quately substituted for the class action mechanism for the resolution of
small claims. 36 Cal.4th at 162 (emphasis added). In this case, however,
Cingular presented affirmative evidence that its customer-friendly arbitra-
tion provision presents no obstacle to the vindication of consumers’ claims,

no matter how small.
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Specifically, Cingular demonstrated that its arbitration provision ob-
ligates it to pay (i) the full cost of arbitrating any non-frivolous claim and
(i1) the attorneys’ fees of any consumer who prevails in arbitration. And
Cingular offered a declaration from Patricio Barrera, a member of the Cali-
fornia plaintiffs’ bar, attesting to his willingness to represent Cingular’s
customers in arbitration proceedings because of the favorable cost structure
that Cingular’s arbitration provision presents to consumers and their attor-
neys.

The superior court closed its eyes to this evidence, however, and ex-
cluded the Barrera declaration principally because the court misconstrued
Discover as an across-the-board rule that class waivers in arbitration provi-
sions are unconscionable whenever the claims at stake are small. It is not:
instead, it makes clear that only class waivers that operate as exculpatory
clauses are unconscionable.

The superior court therefore erred in excluding that declaration be-
cause it was manifestly relevant to show that Cingular’s arbitration provi-
sion does not act as an exculpatory clause and hence does not run afoul of
Discover. In particular, the Barrera declaration confirms that the many con-
sumer-friendly features of Cingular’s provision made available to Lee—
including the right to arbitrate for free and to recover attorneys’ fees to a
greater extent than in court—provide adequate incentives for customers and
their lawyers to pursue individual arbitration even for the smallest of
claims.

For this reason, Cingular’s arbitration provision does not operate as
an exculpatory clause. Unlike Discover Bank’s arbitration provision, Cin-
gular’s arbitration provision does not eliminate all effective means of vindi-

cating small claims. To the contrary, Cingular’s provision encourages cus-
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tomers to pursue small claims by obliging Cingular to pay the full cost of
arbitrating any claim that is not frivolous and, in addition, authorizing the
arbitrator to award prevailing customers their reasonable attorneys’ fees to
a greater extent than in court. And Cingular presented affirmative evidence
that a plaintiffs’ lawyer who regularly represents consumers is willing to
represent its customers in individual arbitration proceedings under its arbi-
tration provision. Hence Cingular’s arbitration provision is not substan-
tively unconscionable under Discover.

Moreover, unlike in Discover, the manner in which Lee agreed to
arbitration involves no indicia of procedural unconscionability. Most sig-
nificantly, by contrast with the plaintiff in Discover who had arbitration
sprung on him midstream, Lee voluntarily agreed to arbitrate when he
agreed to AWS’s wireless service agreement and its fully disclosed arbitra-
tion provision. In addition, Lee failed to introduce evidence that he could
not have obtained cell phone service without accepting an arbitration provi-
sion; indeed, there was evidence to the contrary. Because the manner in
which Lee agreed to arbitrate involved neither surprise nor oppression,
there was no procedural unconscionability here. Under California law, if
there is no procedural unconscionability, the challenged contractual term
must be enforced without regard to whether it is substantively unconscion-
able. Accordingly, for this reason as well, the superior court erred in con-
cluding that Cingular’s arbitration provision is unenforceable under Dis-
cover.

In any event, the only way the superior court could have concluded
that Cingular’s no-cost and AWS’s low-cost arbitration provisions are sub-
stantively unconscionable was by deviating from California’s generally ap-

plicable standard for substantive unconscionability—that a contract must be
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so extremely unfair “that no man in his senses and not under delusion”
would agree to it. Put simply, there are many reasons why a non-delusional
customer would agree to forgo the opportunity to be part of a class action in
exchange for a cost-free (or $25) individual arbitration procedure. By over-
looking this commonsense fact and condemning Cingular’s and AWS’s ar-
bitration provisions, the superior court applied a heightened unconscion-
ability standard in violation of Section 2 of the Federal Arbitration Act
(“FAA™), 9 U.S.C. § 2, which specifies that courts may invalidate arbitra-
tion agreements only on grounds that apply to “any contract.”®

For these reasons, the superior court erred in refusing to enforce
Cingular’s arbitration provision. Furthermore, Parrish, the First District’s
recent unpublished decision holding Cingular’s arbitration provision un-
conscionable under Discover has no preclusive effect on this appeal and in-

deed cannot properly be cited by either Lee or this Court under California

8 The superior court’s holding is preempted for the additional reason

that it frustrates the purposes of the FAA by conditioning the enforcement
of arbitration provisions on the availability of class-action procedures that
destroy all the benefits of arbitration. We acknowledge that the California
Supreme Court rejected such an argument in Discover. We raise it here for
purposes of preserving it in the event that the U.S. Supreme Court disagrees
with the California Supreme Court. Cingular intends to file petitions for
certiorari raising that issue in four California cases. See Parrish v. Cingu-
lar Wireless, LLC (Cal. Ct. App. Oct. 3, 2005), 2005 WL 2420719, review
den. (Dec. 14, 2005); Meoli v. AT&T Wireless Servs., Inc. (Cal. Ct. App.
Sept. 30, 2005), 2005 WL 2404427, review den. (Dec. 14, 2005); Wing v.
Cingular Wireless, LLC (Cal. Ct. App. Oct. 3, 2005), 2005 WL 2417640,
review den. (Dec. 14, 2005); Bucy v. AT&T Wireless Servs., Inc. (Cal. Ct.
App. Sept. 30, 2005), 2005 WL 2404424, review den. (Dec. 14, 2005).
Those petitions are due no later than March 14, 2006, and should be acted
upon by mid-May. See ROBERT L. STERN ET AL, SUPREME COURT
PRACTICE (8th ed. 2002) § 5.2, at 288 (typically “the petition for certiorari
is acted upon approximately eight weeks after it has been filed.”).
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Rule of Court 977(a). Collateral estoppel applies only to final decisions,
but Parrish remains subject to certiorari review by the U.S. Supreme Court.
Moreover, collateral estoppel does not foreclose relitigation of legal ques-
tions, such as the preemptive scope of the FAA, or the applicability of Dis-
cover when there is evidence that consumers may feasibly vindicate their
claims in individual arbitrations. Finally, holding Cingular to be estopped
by Parrish, which was decided on a limited record, would deprive Cingular
of the full and fair opportunity to present evidence relevant to the applica-
tion of Discover.

Because Cingular’s arbitration provision does not act as an exculpa-
tory clause and because Parrish does not preclude this Court from so hold-
ing, the Court should order the superior court to compel arbitration of all of
Lee’s claims other than his claim for “public” injunctive relief under the

CLRA.’

? As we discuss in Part IV, infra, the California Supreme Court has

held that claims for “public” injunctions under the UCL and CLRA are
non-arbitrable. The underpinnings of the Court’s holding with respect to
the UCL have been eliminated by Proposition 64. There accordingly is no
UCL “public” injunction claim for Lee to pursue. However, Proposition 64
does not affect Lee’s claim for a public injunction under the CLRA. This
Court therefore is obliged to let him litigate that (until such time as the
California Supreme Court’s holding is overruled). But the California Su-
preme Court has made clear that litigation of the CLRA injunction claim
should be stayed pending arbitration of the claims for monetary relief. In
the meantime, Cingular will petition for review of the CLRA holding and,
if review is denied, seek a writ of certiorari from the U.S. Supreme Court.
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ARGUMENT

L THE SUPERIOR COURT ERRONEOUSLY EXCLUDED
EVIDENCE THAT CINGULAR’S ARBITRATION
PROVISION DOES NOT OPERATE AS AN EXCULPATORY
CLAUSE

In support of Cingular’s contention that its arbitration provision—
the benefits of which were made available to Lee—does not unconsciona-
bly operate to shield it from liability for violations of California law, Cin-
gular submitted Barrera’s declaration. In that declaration, Barrera, whose
practice consists of litigating in California on behalf of consumers, testified
that the class-arbitration waiver contained in Cingular’s arbitration provi-
sion would not deter him from representing Cingular customers with small
claims in individual arbitration proceedings. AA 894.

The Barrera declaration thus directly responded to the Discover
Court’s reluctance to credit the “unsupported assertions” of other courts
that, even with respect to small claims, the “potential availability” of an
award of attorneys’ fees adequately substitutes for the class action device.
36 Cal.4th at 162. The superior court refused to consider this evidence on

two grounds—relevance and foundation. Both are legally erroneous.

A. Barrera’s Expressed Willingness To Represent Cingular
Customers Arbitrating Small Claims Is Highly Relevant
To The Unconscionability Inquiry.

1. The superior court’s exclusion of Barrera’s declaration was
premised in large part on the assumption—shared by Lee (AA 1047-49)—
that under Discover the entitlement to an award of attorneys’ fees is insuffi-
cient as a matter of law to prevent a class waiver from being deemed un-
conscionable in a case involving small claims. Rep. Tr. 7-8, 12~13. This

contention misapprehends Discover.

16



The Supreme Court held in Discover that a class waiver in a con-
sumer arbitration provision is unconscionable “to the extent [it] operate([s]
to insulate a party from liability that otherwise would be imposed under
California law.” 36 Cal.4th at 161. In so holding, the Court placed con-
sumers’ ability to meaningfully vindicate small claims at the heart of the
unconscionability inquiry. It follows that if, notwithstanding a class
waiver, other features of the arbitration provision ensure that individual ar-
bitration remains a viable dispute-resolution mechanism, then the class
waiver does not operate as an exculpatory clause, and the arbitration provi-
sion is not unconscionable under Discover.

Barrera’s declaration constitutes compelling evidence that individual
arbitration is perfectly feasible under Cingular’s arbitration provision, even
for small claims. As Barrera testified, Cingular’s arbitration provision pro-
vides adequate incentives for lawyers to represent customers in individual
arbitrations, because it (i) obligates Cingular to pay all of the costs of arbi-
tration for non-frivolous claims; and (ii) requires Cingular to pay reason-
able attorneys’ fees to customers who prevail in arbitration.

While the Discover Court explained that it did not believe the “un-
supported assertions™ of other courts that the “potential availability” of “at-
torney fees * * * ameliorates the problem posed by * * * class action waiv-
ers” like the one in Discover Bank’s arbitration provision (36 Cal.4th at 162
(emphasis added)), Cingular’s arbitration provision does far more than just
allow for implementation of fee-shifting statutes. Rather, it guarantees that
plaintiffs who prevail in arbitration will recover reasonable attorneys’ fees,
even when their cause of action (e.g., breach of contract) is not one for
which attorneys’ fees would otherwise be awardable. Indeed, Barrera’s

declaration constitutes uncontested evidence that Cingular’s fee-shifting
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provision does “ameliorate[]” the incentive problem that resulted in the in-
validation of the arbitration provision in Discover.

To be sure, the superior court’s interpretation of Discover as a cate-
gorical condemnation of class waivers whenever the claims at issue are
small is consistent with recent decisions applying Discover. See Klussman
v. Cross Country Bank (2005) 134 Cal.App.4th 1283, 1297-98; Aral v.
Earthlink, Inc. (2005) 134 Cal. App.4th 544, 556-57; Indep. Ass’n of Mail-
box Ctr. Owners, 133 Cal.App.4th at 408—11; Ford v. VeriSign, Inc. (S.D.
Cal. Dec. 16, 2005) Case No. 05 CV 0819 JM, slip op. at 7 (attached). But
in none of those cases was the court presented with affirmative evidence
that, despite the class waiver, individual arbitration remained a feasible
means for handling small claims. No California case holds that a class
waiver would be unconscionable even if it were proven that customers
could realistically vindicate small claims through individual arbitrations.
Accordingly, evidence to that effect could not be more relevant to the un-
conscionability inquiry, and the superior court committed legal error in
holding otherwise and excluding Barrera’s declaration.

2. Although the superior court did not reach them, Lee raised
three other relevance attacks on the Barrera declaration. None has merit.

First, Lee argued that Barrera’s discussion of Cingular’s arbitration
provision is irrelevant because Lee “never accepted Defendant’s offer [to
use Cingular’s provision] and, therefore is not bound by it.” AA 1046. But
Cingular has never contended that Lee is contractually bound by Cingu-
lar’s arbitration provision; to the contrary, Lee’s contract calls for him to
arbitrate under the procedures set forth in his AWS wireless service agree-
ment. But because Cingular has unilaterally committed itself to extending

the consumer-friendly features of its arbitration provision to former AWS
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customers, it is not seeking to hold Lee strictly to the terms of his contract.
In essence, Cingular’s offer to Lee is no different from a company’s deci-
sion not to charge a late fee or an early termination fee that it is contractu-
ally authorized to impose. The fact that it has made such a policy decision
does not mean that it has unilaterally offered to modify the contract. But it
does mean that a customer would not be entitled to attack the fee that the
company no longer imposes.

Put another way, because Lee is now entitled to arbitrate for free and
to receive reimbursement of his attorneys’ fees in a broader array of cir-
cumstances than would be available in court, he cannot avoid his obligation
to arbitrate under Cingular’s arbitration provision by attacking AWS’s arbi-
tration provision. West v. Henderson (1991) 227 Cal.App.3d 1578, 1588
(refusing to entertain substantive unconscionability challenge to contractual
provision based on hypothetical situation that was “irrelevant to this case”);
see also Am. Fruit Growers, Inc. v. W.B. Parker (1943) 22 Cal.2d 513, 515
(“one who will not be injured by its operation” cannot challenge an order or
statute); Rebney v. Wells Fargo Bank, N.A. (1990) 220 Cal.App.3d 1117,
1138 fn. 6 (objectors to settlement could not attack agreement on ground
that it injured others).

Nationwide, many courts have held that offers to waive features of
an arbitration provision (such as a requirement that the plaintiff pay some

of the costs of arbitration) moot challenges to those features.'® That com-

10

See, e.g., Large v. Conseco Fin. Servicing Corp. (Ist Cir. 2002) 292
F.3d 49, 56-57; Carter v. Countrywide Credit Indus., Inc. (5th Cir. 2004)
362 F.3d 294, 300; Anders v. Hometown Mortgage Servs., Inc. (11th Cir.
2003) 346 F.3d 1024, 1026; Livingston v. Assocs. Fin., Inc. (7th Cir. 2003)
339 F.3d 553, 557; Dobbins v. Hawk’s Enters. (8th Cir. 1999) 198 F.3d
715, 717; Anderson v. Delta Funding Corp. (N.D. Ohio 2004) 316
(cont’d)
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monsense rule applies with all the more force here because Cingular’s offer
to allow Lee to avail himself of the features of Cingular’s arbitration provi-
sion is part of an across-the-board practice, not a post hoc litigating position
subject to judicial suspicion because of its belated timing. Cf. Armendariz
v. Found. Health Psychcare Servs., Inc. (2000) 24 Cal.4th 83, 125 (reject-
ing company’s request to sever objectionable features from its arbitration
provision solely as applied to the plaintiff’s case). Cingular has represented
repeatedly—both in open court and on its website—that its arbitration pro-
vision is available to all former customers of either Cingular or any of its
predecessor companies, including AWS, and these representations would
estop Cingular from arguing otherwise.!! See Ford, slip. op. at 2 fn. 2
(“After AT&T and Cingular merged their wireless businesses, Cingular

made its * * * arbitration provision available to AT&T customers. There-

(... cont’d)

F.Supp.2d 554, 567; Jung v. Ass’n of Am. Med. Colls. (D.D.C. 2004) 300
F.Supp.2d 119, 148-49; In re Currency Conversion Fee Antitrust Litig.
(S.D.N.Y. 2003) 265 F.Supp.2d 385, 411-12; Nelson v. Insignia/ESG, Inc.
(D.D.C. 2002) 215 F.Supp.2d 143, 157; First Family Fin. Servs., Inc. v.
Sanford (N.D. Miss. 2002) 203 F.Supp.2d 662, 667: Baugher v. Dekko
Heating Techs. (N.D. Ind. 2002) 202 F.Supp.2d 847, 850; Phillips v. As-
socs. Home Equity Servs., Inc. (N.D. Ill. 2001) 179 F.Supp.2d 840, 847;
Nurv. K.F.C., USA, Inc. (D.D.C. 2001) 142 F.Supp.2d 48, 52; Zuver v. Air-
touch Comme 'ns, Inc. (Wash. 2004) 103 P.3d 753, 763 & fn. 7; Zobrist v.
Verizon Wireless (I111. Ct. App. 2004) 822 N.E.2d 531, 539.

M See also Coleman v. S. Pac. Co. (1956) 141 Cal.App.2d 121, 128
(estoppel “prevents a party who has assumed a particular position in a judi-
cial proceeding to assume an inconsistent position to the prejudice of the
adverse party in a subsequent proceeding”); accord Rivera v. Thomas (D.
Md. 2004) 316 F.Supp.2d 256, 261 & fn. 8 (on grounds “akin to the equita-
ble doctrine of judicial estoppel,” refusing to allow defendant company’s
“attempt to recover arbitration costs and fees now, after expressly promis-
ing to shoulder those expenses, [as] disingenuous™).
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fore, the terms of Cingular’s * * * arbitration provision are analyzed herein
as those terms have been made available to all Cingular and AT&T cus-
tomers.”); Blitz v. AT&T Wireless Servs., Inc. (Mo. Cir. Ct., Nov. 28, 2005)
slip. op. at 2 (attached) (“Cingular has made its arbitration provision avail-
able to all former AWS customers; its policy of doing so is posted on its
website. Therefore, the Court holds that, because Blitz is entitled to arbi-
trate under Cingular’s arbitration provision, his challenges to the features of
the AWS arbitration provision not contained in Cingular’s provision are
moot.”).

Second, Lee argued below that Cingular’s arbitration provision
could not be enforced against him because it was not attached to Cingular’s
initial motion to compel. AA 1046. This argument likewise misses the
point. Cingular’s arbitration provision is not part of Lee’s arbitration
agreement, which was attached to the initial motion to compel (id. at 209—
10); rather, Cingular is letting Lee take advantage of its more generous
terms even though Lee otherwise would not have a contractual right to do
s0. In any event, Cingular did describe its policy of making its arbitration
provision available to former AWS customers such as Lee in Hennessy’s
declaration filed concurrently with its initial motion to compel arbitration.
See AA 196.

Finally, Lee contended below that Barrera’s willingness to represent
consumers in individual arbitration proceedings is irrelevant because he “is
but one attorney.” AA 1048. But this objection mistakes the weight that
evidence should receive with the antecedent question of whether it is rele-
vant in the first place. Section 210 of the California Evidence Code defines

“relevant evidence” as evidence “having any tendency in reason to prove or
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disprove any disputed fact that is of consequence to the determination of
the action” (emphasis added).

More importantly, there is no reason to believe that Barrera’s ame-
nability to representing consumers in individual arbitration proceedings is
in any way peculiar or eccentric. To the contrary, because Cingular’s arbi-
tration provision guarantees an award of reasonable attorneys’ fees for any
attorney who represents a prevailing plaintiff—no matter the size of the
claim or the complexity (or simplicity) of the issues presented—lawyers
whose practices include litigation on behalf of California consumers would
have an adequate incentive to pursue an individual arbitration on behalf of a
Cingular customer (especially when, as is often the case, the claim is for
breach of contract and therefore would not qualify for an award of attor-
neys’ fees if it were pursued in court). Indeed, Cingular’s arbitration provi-
sion provides an especially strong incentive for lawyers to pursue such
claims because, in using the term “reasonable attorneys’ fees,” it implicitly
authorizes arbitrators to employ the same lodestar/risk-multiplier method
that California courts often employ to compensate class counsel (see, e.g.,
Lealao v. Beneficial Cal., Inc. (2000) 82 Cal.App.4th 19, 24, 49-50)—
while eliminating the risk that a lawyer who filed a similar case will be des-

ignated class counsel and garner the lion’s share of any eventual fee award.

B. Cingular Properly Laid The Foundation For Barrera’s
Declaration.

The superior court did not explain why it believed that Barrera’s
declaration lacked foundation, but presumably agreed with Lee’s argument

that the declaration failed to establish Barrera’s personal knowledge of the
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contents of Cingular’s arbitration provision and policy of extending its
terms to former AWS customers. That reason is manifestly erroneous.
Barrera’s declaration provided ample foundation for his understand-
ing of the terms of Cingular’s arbitration provision and of its commitment
not to hold former AWS customers to the less customer-friendly terms of
arbitration provisions in their wireless service agreements. Specifically,
Barrera testified that he reviewed a copy of a print-out from Cingular’s
website, which was attached to the declaration, announcing Cingular’s pol-
icy of making the terms of its arbitration provision available to former
AWS customers and setting forth Cingular’s arbitration provision. Cingu-
lar’s website speaks for itself, and Barrera’s review of the attached materi-

als sufficed to give him personal knowledge of their contents.

IL. CINGULAR’S ARBITRATION PROVISION IS FULLY
ENFORCEABLE

The superior court ruled that both Cingular’s arbitration provision
and the provision contained in Lee’s wireless service agreement with AWS
are unconscionable under Discover. AA 1221. In Discover, the California
Supreme Court held a class waiver in a credit-card issuer’s arbitration pro-
vision unconscionable because it effectively “insulate[d]” the company
from liability for the $29 claims at issue in that case (36 Cal.4th at 161).
The Discover Court’s unconscionability standard thus focuses on whether,
notwithstanding a class waiver, consumers retain the ability to vindicate
small claims and, conversely, whether companies possess an incentive to
exploit their customers. The superior court nonetheless construed Discover
to impose an across-the-board rule that all class waivers in arbitration pro-

visions are unconscionable when the claims at issue are small—regardless
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of the extent to which other features of the arbitration provision might
make individual arbitration a feasible and attractive mechanism of dispute
resolution.

The superior court’s application of such a categorical unconscion-
ability rule to invalidate the arbitration provision in Lee’s AWS agreement,
as supplemented by the pro-consumer features of Cingular’s arbitration
provision constitutes legal error.'? Although other courts have applied Dis-
cover with equal breadth (see page 18, supra), none of those courts con-
fronted anmy evidence as to the real-world effects of the arbitration provi-
sions at issue in those cases. Here, by contract, the only evidence before
the superior court confirmed that Cingular’s customers could feasibly vin-

dicate small claims in individual arbitration.

A. Lee’s Arbitration Agreement Is Not Unconscionable.

Under California law, a contractual provision must be both proce-
durally and substantively unconscionable in order to be unenforceable.
Armendariz, 24 Cal.4th at 114; Stirlen v. Supercuts, Inc. (1997) 51
Cal.App.4th 1519, 1533. Procedural unconscionability involves the manner
in which the agreement came into existence, focusing on whether there has
been “oppression” or “surprise.” Armendariz, 24 Cal.4th at 114 (internal
quotation marks omitted). Substantive unconscionability, by contrast, fo-
cuses on whether the term in question is so “overly harsh” or “one-sided”

(id.) as to “shock the conscience.” Coast Plaza Doctors Hosp. v. Blue

12 Although the terms of Cingular’s arbitration provision supersede

those in the original AWS agreement and make it unnecessary to evaluate
the AWS provision for substantive unconscionability, Lee’s AWS agree-
ment remains relevant to the procedural unconscionability analysis, which
focuses on the formation of the contract. See pages 25-31, infi-a.
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Cross of Cal. (2000) 83 Cal.App.4th 677, 689; see also Marin Storage &
Trucking, Inc. v. Benco Contracting & Eng’g, Inc. (2001) 89 Cal.App.4th
1042, 1055-56; Am. Software, Inc. v. Ali (1996) 46 Cal.App.4th 1386,
1391. Put another way, the provision must be one that “no man in his
senses, and not under delusion would make on the one hand, and [that] no
honest and fair man would accept on the other.” Herbert v. Lankershim
(1937) 9 Cal.2d 409, 484 (emphasis added) (quoting 1 STORY’S EQUITY
JURISPRUDENCE (14th ed. 1918) § 244); California Grocers Ass’n v. Bank
of Am. (1994) 22 Cal.App.4th 205, 214; see also Swanson v. Hempstead
(1944) 64 Cal.App.2d 681, 688 (“the authorities are agreed” on this point).
In determining whether any particular contractual provision is unen-
forceable, California courts employ a “sliding scale”: “[T]he more substan-
tively oppressive the contract term, the less evidence of procedural uncon-
scionability is required to come to the conclusion that the term is unen-
forceable, and vice versa.” Armendariz, 24 Cal.4th at 114 (internal quota-
tion marks omitted). In other words, if “the procedural unconscionability,

b IN1Y

although extant, [is] not great,” “a greater degree of substantive unfairness”
is necessary before a contractual provision can be struck down as uncon-
scionable. Marin Storage, 89 Cal.App.4th at 1056. Under this sliding-
scale approach, Cingular’s and AWS’s arbitration provisions (in contrast to

Discover Bank’s) are fully enforceable.

1. Lee’s Agreement To Arbitrate Was Not Proce-
durally Unconscionable.

Lee’s agreement to the arbitration provision in AWS’s wireless ser-
vice agreement implicated neither of the two components of the procedural

unconscionability inquiry—oppression and surprise—and certainly did not
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