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RULE 26.1 CORPORATE DISCLOSURE STATEMENT

Defendant The Paul Revere Life Insurance Company is a subsidiary of The
Paul Revere Corporation, which is a wholly-owned subsidiary of defendant
UnumProvident Corporation, which is a publicly-held corporation. No other

publicly-held corporation owns 10% or more of UnumProvident Corporation’'s

stock.
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JURISDICTIONAL STATEMENT

The district court had jurisdiction under 28 U.S.C. § 1332. It entered fina
judgment on January 12, 2005, and entered an order denying defendants' post-trial
motions on June 6, 2005. On August 5, 2005, defendants moved for an extension
of time in which to file a notice of appeal under FRAP 4(a)(5). The district court
granted that motion on September 15, 2005. Defendants filed a timely notice of
appeal on September 21, 2005. That appeal (05-17059) was consolidated with an
earlier appeal (05-16380) that plaintiff had moved to dismiss as untimely. This
Court hasjurisdiction under 28 U.S.C. § 1291.

| SSUES PRESENTED

Clinton Merrick filed a disability clam under his own-occupation total-
disability insurance policy, stating that he was totally disabled from his occupation
as a venture capitalist by virtue of cognitive deficits and fatigue associated with
Chronic Fatigue Syndrome (“CFS’). After paying benefits for over a year while
investigating Merrick’s claim, defendants denied the claim because the testing
conducted on Merrick established that he was able to function normally. Merrick
brought this lawsuit and received a jury verdict finding that he was totally disabled
from his occupation and that defendants denied his claim in bad faith. The jury

awarded him $1,147,355 in past-due benefits, $500,000 for emotional distress, and



$10,000,000 in punitive damages. The district court subsequently awarded
Merrick $500,000 in attorneys' fees.

Defendants do not dispute that Merrick adduced evidence from which a
reasonable jury could conclude that he was totally disabled, and hence do not seek
JMOL on that issue. Theissues presented in this appeal are:

1. Whether defendants are entitled to JMOL on the issue of bad faith
because the objective evidence of Merrick’s functional abilities provided a
reasonable basis for concluding that Merrick was not totally disabled.

2. Whether defendants are entitled to JMOL on the issue of punitive
damages because, as the district court recognized, the underlying verdict in this
case “very easily could have gone for the defendant.”

3. Whether the district court erred in excluding: (i) information about
Merrick’s medical condition that defendants obtained after litigation began and (ii)
al evidence of defendants' ongoing claim handling during litigation.

4. Whether the district court erred in refusing to instruct the jury that, in
awarding punitive damages, it could not punish defendants for conduct that had no
effect on Merrick.

5. Whether the $10,000,000 punitive damages award is unconstitutionally

excessive.



6. Whether Nevada law requires an award of attorneys fees in every
insurance bad-faith case, as the district court held, or only when the defendants
position at trial was not supported by any credible evidence.

STATEMENT OF THE CASE

Therelevant procedural history is set forth at page 1, supra.

STATEMENT OF FACTS

1. Merrick’s Policy

Merrick purchased a disability policy from The Paul Revere Life Insurance
Company (“Paul Revere’) on December 18, 1989. ER1. Under that policy, if
“because of Injury or Sickness,” Merrick were “unable to perform the important
duties of [his] Occupation” and were “under the regular and personal care of a
Physician” (ER2) for at least 180 days, then, starting on the 181st day, he would be
entitled to a “total disability” benefit of $12,000 per month (ERL).

The district court determined that Merrick’s policy would be interpreted
under Massachusetts law. ER486. Thus, Merrick was not “totally disabled” under
the policy if he could work part-time in his occupation. See, e.g., Doyle v. Paul
Revere Life Ins. Co., 144 F.3d 181, 186 (1st Cir. 1998) (denia of total-disability
benefits is appropriate when insured can work part-time); August v. Offices
Unlimited, Inc., 981 F.2d 576, 582 (1st Cir. 1992) (implying that total disability

means inability to work either part-time or full-time). He also was not totaly



disabled if he could perform some, but not all, of the important duties of his
occupation. See, e.g., Valenti v. Paul Revere Life Ins. Co., 2002 WL 406972, at * 3
(Mass. Super. Ct. Mar. 13, 2002) (“The plain meaning” of total disability “is that,
if [an insured] can perform some of the important duties of her occupation, sheis
not totally disabled.”).

2. Merrick’s Occupation

In 1984, after a successful career as a business executive, Merrick became
one of three partners in a venture capital firm. His “important duties’ involved
raising capital; researching, negotiating, and recommending to the partnership
Investments in early-stage companies; approving investments recommended by his
partners; and sitting on the boards of directors for companies in which the firm had
invested. ER102.

In “the middle of 1992,” Merrick’s two partners told him that they would be
forming a new partnership without him. ER839. They dropped Merrick because
investments he had made in the 1980s had “seemed very logical and very diligent
and very persuasive” at the time, but “kept going south,” causing them to lose faith
in Merrick’s judgment as an investor. ER838; see also ER823-24, 843-44. One of
Merrick’s partners said that he still would have recommended Merrick to run a
company, but that Merrick was not naturally suited to succeed as an investor.

ER841-42. Merrick negotiated a separation agreement, signed on July 2, 1993,



under which he received his full salary and was allowed to remain on the board of
directors for some companies until June 30, 1994. ERG6-7.

3. Merrick’s Claim

On July 28, 1994, Merrick sent a letter to Paul Revere stating that he was
“suffering from a disabling condition” but was not yet filing a clam. ER31. At
the time, Merrick’ s treating physician was Dr. Epstein, a psychiatrist. ER104.

Dr. Frohwirth. Two months before that letter, on May 31, 1994, Dr. Epstein
had referred Merrick for psychological testing with Dr. Frohwirth, “the purpose of
which was to document [Merrick’s] claim for psychiatric disability.” ER27-30.
Merrick scored 108 on an IQ exam administered by Dr. Frohwirth (receiving a
verbal score of 116 and a performance score of 96). ER28. His results on an
Employee Aptitude Survey were “clearly superior to men in general,” but
“modest” compared to other “Top Managers.” 1d. And his “[m]emory functions
[were] similarly adequate,” with scores ranging from 105 to 127 (average to
excellent). ER28-29. Dr. Frohwirth also noted that, throughout a three-day
“lengthy testing procedure,” Merrick did not become excessively fatigued. ER27.

Although Dr. Frohwirth opined that Merrick “has likely suffered a
decrement in mental acuity,” he did not conclude that Merrick was disabled (at all,
let alone totally) and admitted that “[t]he question remains whether these findings

reflect nothing more ominous than a chronic, compensated learning disability and



Attention-deficit Disorder.” ER30. Findly, Dr. Frohwirth observed that Merrick
has a tendency to “magnify the level of experienced illness,” “complain,” and be
“self-pitying” (ER27) and that, “because he is looking to document a disability
clam, he has a vested, [] even if unconscious, motive to appear disabled” but
“ appeared to makel] his best effort on all tests’ (ER30).

The Mayo Clinic. Four months after Dr. Frohwirth’s testing, Merrick had a
new treating physician, Dr. Rapaport. ER104. On December 10, 1994, Dr.
Rapaport referred Merrick for testing by several doctors with different specialties
at the Mayo Clinic. ER40-85.

e Dr. Squires found that Merrick had an “entirely normal” exercise test

with “excellent” exercise duration. ER49.

e Mr. Daube tested Merrick’s visual and auditory perception and noted that

Merrick had “normal & symmetrical” responses. ER51-52.

e Dr. Maruta, a psychiatrist, said that there was “[n]o evidence of clinical

depression on exam.” ER59.

e Dr. Ivnik, a psychologist, reported that Merrick scored 114 on an 1Q

exam (receiving a verbal score of 119 and a performance score of 108).

ER63. Although Dr. Ivnik’'s battery of tests showed that Merrick had a

! Defendants did not obtain Dr. Frohwirth’s results until September 1996 (see

ER134-38)—four months before they denied Merrick’s claim—because Merrick
did not disclose Dr. Frohwirth on his claim form (ER101).
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few areas of mild deficit—such as “mildly impaired” reaction time—and
a few areas of modest excellence—such as above-average verbal
functioning—Dr. lvnik concluded that Merrick’s “general cognitive
functioning is* * * high average” and that “there isn't much evidence to
suggest that his true intelligence was ever much better than current 1Qs
suggest.” ER67-69. Summarizing hisresults, Dr. Ivnik said:
This gentleman’s cognitive problems are mild. They may
frustrate him but they shouldn’t represent a major disability
for him. His worst abilities are ‘low average for age’ and
most of his functioning is mid to high-average. He may
want to pace himself and work carefully when stressed but |
would not predict maor problems in dally living or
working.
ERG609.
Dr. Silber reported the results of a sleep study, which determined
that Merrick may have difficulty falling asleep and may wake
himself up if he sleeps on his back, which he does only rarely, but
that Merrick was not excessively sleepy (hypersomnolescent).
ER77-82.
Finally, Dr. Silber, who oversaw Merrick’s treatment at the Mayo
Clinic, summarized Merrick’s self-reported symptoms and the

results of the other examinations (ER71-76, 91-92) and then

diagnosed Merrick as having CFS, concluding: “I advised that he



restart work but a a much lower stress level and lower time
commitment than before” (ER76, 92).

On February 16, 1995, Merrick submitted a clam form (ER93-103)
indicating that he had “Chronic Fatigue Syndrome’ and that he was totally
disabled by virtue of “significant impairment of intellectual ability” and “fatigue’
(ER100). Merrick said that his “[s]ymptoms have been present and progressively
worse since 1991” and that he became totally disabled on June 30, 1994. Id. Paul
Revere began paying the claim—retroactive to December 27, 1994 (the first day
after expiration of the policy’s waiting period)—while its internal consultants
reviewed Merrick’sfile. ER105.

On June 21, 1995, Merrick’s other disability insurer, Northwestern Mutual,
told Paul Revere that Merrick “wants to become involved in another business
venture—w([ith] less stress involved.” ER106-07. On the assumption that, if
Merrick was looking for work in “another business venture,” he must not be totally
disabled, Paul Revere arranged a field visit to “discuss [Merrick’s] current
limitations and activities’ and to offer Merrick a four-month recovery benefit (a
conditional settlement of his claim, with the possibility of reopening it at the end of
four months) if he “is actively looking for work.” ER116-17. In a meeting on

August 2, 1995, the field representative “discussed the return to work and recovery



provision,” but Merrick declined, so the representative gave him a check for his
monthly benefit.” ER121.

Dr. Donaldson’s IME. Paul Revere then arranged for Dr. Donaldson, a
professor of neurology at the University of Connecticut, to conduct an Independent
Medical Examination (“IME”) of Merrick on December 15, 1995. See ER125-29.
After relaying the history he took from Merrick, Dr. Donaldson reported that
Merrick had a*“normal neurological examination” and noted that prior neurological
testing conducted by Merrick’s own doctors “ shows that he intellectually functions
in the mid-to-high-average range, probably consistent with his previous
capacities” ER128. Dr. Donaldson concluded that “Merrick does not have* * *
an active neurological problem,” but opined that he may need psychiatric treatment
because he “is depressed” and is “an over-achiever who has run out of gas.”
ER129.

Dr. Rapaport. Paul Revere asked Dr. Rapaport, Merrick’s treating
physician, to comment on Dr. Donaldson’s conclusions, specifically on his
conclusion that Merrick does not have any neurological (i.e., cognitive) deficits but

may be having psychiatric (i.e., emotional) problems. ER130. On May 30, 1996,

2 Merrick returned this check because he mistakenly believed that the “release

and discharge” provision would effect a settlement of his full claim. ER122. Paul
Revere explained that the release and discharge was, on its face, for only “Partial
Payment” (see ER223) and reassured Merrick that his clam was continuing.
ER124.



Dr. Rapaport responded, asserting that Merrick is not “significantly depressed” but
does have an “active neurological problem.” ER132. In other words, according to
Dr. Rapaport, Merrick could not perform the important duties of his occupation
because he had deficitsin his neurological functioning.

As support for Merrick’s alleged neurological problems, Dr. Rapaport cited
an abnormal “flash visual evoked potential” (see ER32-33) and an abnormal “MRI
scan” (see ER34-36). ER133. But the doctor who performed the MRI scan said
that it smply indicated old head trauma, consistent with Merrick’s report of severa
childhood head injuries. ER34-36; accord ER76, 91, 128. In any case, an MRI
does not provide evidence of functional deficiencies, let alone deficiencies of
recent onset. See, e.g., ER128 (Dr. Donaldson’s IME report). The abnormal “flash
visual evoked potential,” on the other hand, did indicate a mild functional-
perceptual deficiency. ER32-33. As Dr. Frohwirth had concluded two years
before, however, Merrick demonstrated “chronic visua ‘perceptua’ deficits,
which would be consistent with [a] learning disability (now compensated) and
which would explain his spotty academic record.” ER28 (emphasis added).

In other words, Dr. Rapaport did not identify any evidence that would
support Merrick’s claim that, starting in June 1994, he was so cognitively disabled
that he could no longer perform the important duties of his occupation. Indeed,

athough Drs. Epstein and Rapaport both certified that Merrick was totally

10



disabled, this conclusion was contradicted by the objective results obtained by Drs.
Frohwirth, Squires, Daube, Maruta, Ivnik, Silber, and Donadson—all of which
showed Merrick to be functioning normally—and amounted to little more than
Drs. Epstein’s and Rapaport’s personal confidence in Merrick’s self-description.®

4. Paul Revere DeniesMerrick’s Claim

On September 12, 1996, Paul Revere's psychological consultant conducted a
full review of all evidence that had been submitted by Merrick or gathered by Paul
Revere. ER136-38. He concluded, based primarily on the results obtained by Drs.
Frohwirth, Ivnik, and Donaldson, that “there does not appear to be any
neuropsychologically-based disability.” ER138. Therefore, Paul Revere ordered
another field visit to offer Merrick a compromise settlement. As the claim handler
explained to the field representative:

We do feel injured] is depressed, and has some minor cognitive

problems* * *. However, based on all information rec[ieve]d, we do

not find these to be of disabling proportions. * * * If compromise

cannot be met, we do feel that objective medical data & reviews
provide basis for denial of further benefits.

ER139-40. On November 26, 1996, Merrick refused the offer of settlement.
ER141-42.
In a follow-up phone call, a Paul Revere claim handler told Merrick “that

based on our review of all med[ical] info[rmation] his impairments he might be

3 Indeed, Dr. Rapaport later testified that his certification was based primarily,

if not exclusively, on the history given by Merrick. ER849.

11



having would not be of TD [total disability] proportions.” ER144. However, Paul
Revere agreed to continue paying the claim for another month while Merrick
submitted new medical information. ER145-47.

The QEEG. The new information that Merrick submitted was a QEEG
scan. ER148-50. Paul Revere’s medical consultant concluded that the “QEEG is
not recognized as a valid tool for evaluating cognitive impairment.”* ER151-52
(emphasisin original).

On January 6, 1997, Paul Revere told Merrick that his claim had been
denied. ER153.

5. Merrick’s Claim Remains Closed

During two subsequent phone calls with Merrick, on January 28 and 30,
1997, Paul Revere again explained its conclusion that the evidence did not support
his assertion that he was totally disabled. ER154-57. Paul Revere told Merrick
that, at this point, it would not reopen the claim unless there was some objective
evidence to support his subjective account of his impairments (and to counteract
the existing objective evidence showing that Merrick was functioning normally).
Id. Once again, however, Paul Revere agreed to pay Merrick one month’s benefits

while he submitted new medical information. ER158.

4 At trial, the judge characterized the QEEG as “witch doctoring” and

excluded it from evidence. ER526-27.

12



Dr. Cheney. On June 11, 1997, Merrick submitted a report by Dr. Cheney, a

self-proclamed expert in CFS. ER159-67. After diagnosing Merrick with CFS,

Dr. Cheney relied on three tests as evidence of Merrick’s functional abilities

(ER162-66):

First, Dr. Cheney cited the already-discredited QEEG scan. ER164-66.
Second, Dr. Cheney cited Merrick’s results on a “Bicycle Exercise
Ergometry” test. ER162-66. That test, like the QEEG, was excluded by
the district court asjunk science. ER527-33.°

Third, Dr. Cheney cited Merrick’s results on the “C-Mind,” or “lrvine
Memory Battery,” test. ER164-66. Although defendants medical
consultants did not explicitly discuss this testing in their comments on
Dr. Cheney’s results (see ER176-78), defendants’ psychological expert
testified at trial that the “C-Mind” test “has no scientific validation,” is
“not accepted in the [scientific] community,” and “is considered to be of

no significance” (ER805).

Finally, without any apparent support in the record—and contrary to prior

psychological and physical testing showing Merrick’s above-average abilities—Dr.

5

Moreover, as defendants discovered after requesting Dr. Cheney’s full

records, Merrick actually performed normally (by Dr. Cheney’s standards) the first
two times he took this test. ER168-75. It was only when multiple tests were
administered within 24 hours, contrary to Dr. Cheney’s own protocols, that
Merrick received what Dr. Cheney considered to be abnormal results. ER172-75;
see also ER801-03.

13



Cheney opined that Merrick was “unable to work in any capacity * * * in any type
of gainful employment, even the most part-time, sedentary job” and that Merrick
“cannot be expected to perform any task, physical or cognitive, for any significant
period of time, and certainly not in arepetitive manner.” ER166.

On July 21, 1997, Defendants medical consultant concluded that Dr.
Cheney’s results did not provide any valid evidence that Merrick was totaly
disabled.® ER176-78.

Dr. Sandman. On December 5, 1998, Dr. Cheney referred Merrick for
psychological testing by Dr. Sandman. ER304-31. Dr. Sandman noted that the
“Barona Estimate” placed Merrick’s “pre-morbid” 1Q (i.e., his“norma” |Q before
his alleged disability) at 114, although Dr. Sandman speculated that it was
probably higher. ER308-09. Testing performed by Dr. Sandman showed that
Merrick’s current 1Q was 118 (with a verbal score of 128 and a performance score
of 104). ER314. Dr. Sandman concluded that “Mr. Merrick is functioning in the
High Average Range of Intelligence.” ER327. Merrick received normal or above-
average results on the Wisconsin Card Sort Test, the Trail-Making Test, and the
Boston Naming Test. 1d. On the Wechsler Memory Scale, Merrick scored “within

the Average Range on seven of the eight [scales] and Above Average on one,”

® We refer to “defendants’ from this point forward because Paul Revere was

acquired by Provident Companies, Inc. (n/k/a UnumProvident) in March 1997.
See ER615-17.
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although he performed poorly on afew subtests and excellently on others. ER317-
18. Dr. Sandman also administered the “Irvine Memory Battery,” or “C-Mind”
test, and reported deficient performance on some of the sub-tests. ER321-27.
Defendants' psychological consultant reviewed Dr. Sandman’s report and
observed that, “[flor the most part, the results of the more traditional
neuropsychological tests [performed by Dr. Sandman] are similar to those obtained
by Drs. Frohwirth and [Ivnik]; and fall within normal limits (average or better
scores).” ER395. He noted, however, that, “[i]n contrast to [Merrick’s] globally
intact performance on traditionally used neuropsychological tests, his performance
on the C-Mind tests was listed as more variable and as being suggestive of
impairment.” ER396. The consultant was “unable to fully evaluate the meaning of
this discrepancy [in the test results]” because he could not find any literature or
normative data on the “C-Mind” test. Id. Defendantsfirst requested the normative
datafrom Dr. Sandman and Merrick’ s attorney in November 1999. See ER398-99.
But Dr. Sandman did not produce the information until after Merrick filed suit, in
April 2000, and defendants issued a subpoena.” See ER455. As noted above,

however, defendants expert testified that this test “has no scientific validation,” is

! Because the district court excluded the evidence of defendants post-

litigation claim handling (see Part 11, infra), the jury was not alowed to see either
the normative data or the resulting conclusion of defendants consultant that the
“C-Mind” test was invalid and that Dr. Sandman’ s results do not demonstrate total
disability.
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“not accepted in the [scientific] community,” and “is considered to be of no
significance.” ERS805.
SUMMARY OF THE ARGUMENT

Merrick’s claim presented defendants with a dilemma. On the one hand,
defendants had consistent objective testing, much of it performed by Merrick’s
own physicians, showing that Merrick was functioning normally. On the other
hand, Merrick was claming that he had severely debilitating cognitive
impairments and fatigue. Defendants concluded that the consistent empirical
evidence presented a more accurate picture of Merrick’s true functional abilities—
aconclusion that was reinforced by each new piece of clinically valid evidence that
defendants received.

Defendants recognize that, on the question whether Merrick realy was
totally disabled, the jury could have chosen to believe Merrick’s personal account
of his condition, which is sufficient to justify the jury’s verdict on the insurance
contract. But that is asfar as the evidence will take Merrick.

Even if defendants clam decision was wrong, it was supported by
compelling medical evidence, much of which was provided by Merrick’s own
physicians. Indeed, during the hearing on the post-trial motions, the district court
acknowledged that “the jury could have gone either way on this’ (ER871) and

“very easily could have gone for the defendant[s]” (ER880). That observation
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should have led directly to IMOL on bad faith and punitive damages. When, as
here, an insurer has a reasonable basis for denying a claim, there is no bad faith as
a matter of law. See Part I.A. And even if making a claim decision based on
objective evidence somehow amounted to bad faith, it certainly would not be the
type of reprehensible act that justifies an award of punitive damages. See Part |.B.
Moreover, athough the evidence at trial was sufficient to support the jury’s
finding of total disability, defendants are entitled to a new trial on that issue
because the district court erroneously excluded highly probative evidence on the
patently mistaken assumption that defendants had withheld documents during
discovery. The record provides no reason to think that defendants had withheld
documents, and defendants' counsel affirmed under penalty of perjury that they
had disclosed everything. Nevertheless, as a sanction for this fictitious violation,
the district court excluded almost all of the evidence relating to defendants' post-
litigation claim handling, including: (i) claim-handling documents proving that
defendants complied with their ongoing duty to consider new evidence received
after litigation begins, and (ii) important new medical records from several doctors
that supported defendants' conclusion that Merrick was functioning normally.
Because the verdict in this case “very easily could have gone for the defendant[s]”
(ER880), the erroneous exclusion of this evidence requires anew trial on all issues.

See Part 1.
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Failing that, defendants are entitled to a new trial on punitive damages
because the district court refused to properly instruct the jury that it could punish
defendants only for conduct that harmed Merrick. Due process requires such an
Instruction when, as here, the plaintiff has introduced evidence of broad corporate
practices. See Part I11.

At minimum, the punitive award must be substantially reduced because it is
unconstitutionally excessive. Defendants  conduct was not sufficiently
reprehensible to support an award six times the substantial compensatory damages
(which aready include a large punitive element) and 2,000 times the maximum
legidatively established punishment in Nevada. The highest constitutionally
permissible punitive award in this case is the amount Merrick received for
economic damages. SeePart V.

Finally, the award of attorneys fees should be vacated. The district court
conceded that it would not have awarded attorneys fees if left to its own devices. It
concluded, however, that a particular Nevada case created a new rule that
attorneys’ fees must be awarded in al bad-faith cases. The district court not only
misinterpreted that case, but fundamentally misunderstood Nevada law, which
does not authorize courts to create new rules for awarding attorneys' fees. See Part

V.
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STANDARDS OF REVIEW

This Court reviews the denial of a Rule 50(b) motion de novo, taking the
evidence in the light most favorable to the non-moving party. White v. Ford Motor
Co., 312 F.3d 998, 1010 (9th Cir. 2002), amended by 335 F.3d 833 (9th Cir. 2003).
The Court reviews a district court’s evidentiary rulings for abuse of discretion, and
will reverse if such errors more likely than not affected the verdict. Id. at 1006. It
reviews a district court’s refusal to give a jury instruction for abuse of discretion.
Id. at 1012. The district court’s conclusion that the $10,000,000 punitive award is
not unconstitutionally excessive is reviewed de novo. Cooper Indus, Inc. v.
Leatherman Tool Group, Inc., 532 U.S. 424 (2001). Finally, this Court reviews
“the district court’s interpretation and application of a state statute governing the
award of attorney’s fees de novo.” Jorgensen v. Cassiday, 320 F.3d 906, 918 (9th
Cir. 2003).

ARGUMENT

l. DEFENDANTS ARE ENTITLED TO JMOL ON THE ISSUES OF
BAD FAITH AND PUNITIVE DAMAGES.

A. The Denial Of Merrick’s Claim Did Not Constitute Bad Faith
Because Defendants Had A Reasonable Basis For Concluding
That Merrick Was Not Totally Disabled.

Although the contract was interpreted according to Massachusetts law,

Merrick’s bad-faith claim was tried under Nevada law. See ER486. According to

Nevadalaw,
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[aln insurer breaches the duty of good faith when it refuses without
proper cause to compensate its insured for a loss covered by the
policy. An insurer is without proper cause to deny a clam when it
has an actual or implied awareness that no reasonable basis exist[s] to
deny the claim. Thus, the insurer is not liable for bad faith for being
incorrect about policy coverage as long as the insurer had a
reasonable basis to take the position that it did.

Pioneer Chlor Alkali Co. v. Nat’'l Union FireIns. Co., 863 F. Supp. 1237, 1242 (D.
Nev. 1994) (applying Nevada law) (emphasis added) (internal quotation marks and
citations omitted); accord Albert H. Wohlers & Co. v. Bartgis, 969 P.2d 949, 956
(Nev. 1999) (“Bad faith is established where the insurer acts unreasonably and
with knowledge that there is no reasonable basis for its conduct.”). In other words,
there is room in the law for an insurer to be wrong about coverage without acting
in bad faith.

Because the record conclusively demonstrates that defendants had a
reasonable basis for denying Merrick’s claim—even if that decision was ultimately
judged to be incorrect—defendants are entitled to IMOL on the bad-faith claim.

1. Defendants had a reasonable basis for denying Merrick’s
claim.

At the time defendants denied Merrick’s claim, the evidence of Merrick’'s
functional abilities available to them was:. (i) Merrick’s self-report, (ii) his treating
physicians' records, (iii) the QEEG results, (iv) Dr. Frohwirth’s psychological

testing, (v) the results from the Mayo Clinic (including tests and clinica

20



assessments from Drs. Squires, Daube, Maruta, Ivnik, and Silber), and (vi) Dr.
Donaldson’s IME report. See pages 5-12, supra.

Defendants had recognized, correctly, that the QEEG was not a valid tool.
See page 12, supra. Thus, the only evidence that Merrick was totally disabled after
June 30, 1994, was Merrick’s self-report and the disability certifications of Drs.
Rapaport and Epstein, which were predicated on that self-report. But Merrick’s
subjective report conflicted with the objective evidence of his functional abilities—
most of which was provided by Merrick’s own doctors.

Dr. Frohwirth’s testing showed a full-scale 1Q in the high average range,
job-suitability skills that were generaly average compared to other “top
managers,” and memory functions that were “similarly adequate * * * except for
delayed recall, which is excellent.”® ER29-30. Furthermore, Dr. Frohwirth
concluded that the limited areas of mild deficiency that he observed on certain sub-
tests may simply be evidence that Merrick has a chronic, now-compensated,

learning disability. ER30.

8 Although Dr. Epstein opined that Merrick’s 1Q “was clearly much lower

than would have been necessary for the advanced degree and complex and
demanding work that Mr. Merrick had done in the past” (ER116), that speculation,
especially coming from a psychiatrist rather than a psychologist, should be given
no weight. There is no reason to think, nor was there any evidence presented at
trial, that people who have “only” a high-average I1Q are mentally unfit for work as
venture capitalists. On the contrary, the only evidence of comparative 1Qs in this
case was testimony from Dr. Ivnik, the Y ae-educated head of Neuropsychology at
the Mayo Clinic, that his 1Q was one point higher than Merrick’s. ER835-36.
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At the Mayo Clinic, exercise testing showed that Merrick’s “exercise
duration is excellent” and “his exercise test results are entirely normal.” ERA49.
Neuropsychological testing showed that Merrick’s “genera cognitive functioning
Is high average” with afull-scale 1Q of 114 accompanied by a few “mild cognitive
inefficiencies’ that “may frustrate” Merrick, but “shouldn’t represent a maor
disability for him” because “[h]is worst abilities are ‘low average for age’ and most
of his functioning is mid-to high-average.” ER67-69. Moreover, Dr. lvnik
observed that Merrick was probably functioning at the same cognitive level as he
aways had. Id. Finaly, Dr. Silber advised Merrick to return to work, abeit at a
lower stresslevel. ER76.

In sum, the functional testing performed on Merrick by his own physicians
consistently showed that he was operating at an average or above-average level
with afew areas of possible mild deficiency and a few areas of modest excellence.
There was nothing to indicate that Merrick was so impaired that he could no longer
perform any of his important occupational duties. On the contrary, every valid
measure of Merrick’s functional abilities suggested that he did not suffer from any
disabling mental or physical impairments. Tellingly, none of the doctors who

actualy tested Merrick’s functional abilities found that he was totally disabled
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from performing the important duties of his occupation and one of them explicitly
advised him to return to work.? See pages 5-12, supra.

Thus, for all practical purposes, defendants were faced with a choice
between Merrick’s self-report and the objective results of testing performed by
Merrick’s physicians. Evenif, in 20/20 hindsight, it was Merrick’s self-report, not
the testing, that more accurately reflected Merrick’s true functional status at the
time, the objective evidence of Merrick’s functional abilities unquestionably
provided “areasonable basis’ for defendants “to take the position that [they] did.”
Pioneer, 863 F. Supp. a 1242. Indeed, during the hearing on the post-trial
motions, the district court recognized that the jury’s determination of disability
“very easily could have gone for the defendant[s].” ERB880; see also ER871
(“[T]hejury could have gone either way on this. Thisisnot aslam-dunk case* * *
where the jury had to go one way it was just so clear.”). That being the caseg, it is
impossible to conclude that defendants acted “with knowledge that there [was] no
reasonable basis’ for their claim determination (Bartgis, 969 P.2d at 956)."

Acordingly, the bad-faith verdict is unsustainable under Nevada law.

’ As noted above (at 3-4), even if Merrick needed to reduce his workload or
limit his stress level, as Dr. Silber recommended (ER76, 92), he would not be
totally disabled under Massachusetts law.

10 Indeed, Merrick’s lead counsel admitted that he initially refused this case
because it was an “extremely difficult case” that involved “inconsistent statements
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2. Defendants had a reasonable basis for denying Merrick’s
requeststo reopen hisclaim.

After Merrick’s claim was denied, defendants twice reconsidered their
decision in light of new information submitted by Merrick. Both times, defendants
concluded that the new information did not support Merrick’s claim of total
disability from his occupation.

In June 1997, defendants received Dr. Cheney’s report, which included
results for several tests that were designed to detect the physiological markers of
CFS, but that offered no credible evidence about Merrick’s functional abilities.
See ER159-67. Notably, none of the three “functional tests’ that Dr. Cheney cited
(“bicycle ergometry,” QEEG, and C-Mind) is a valid indicator of functional
ability; indeed, each of these tests was excluded by the district court. See pages
13-14, supra. And Dr. Cheney’sfacially absurd conclusion that Merrick could not
perform “any type of gainful employment, even the most part-time, sedentary job”
(ER166) was directly contradicted by all of the cognitive and physical testing in
the record and by Merrick’s own statement, a few months before, that he was
considering teaching business courses at alocal college (ER142). Defendants thus
had a reasonable basis to conclude that Dr. Cheney’ s result-oriented report did not

support Merrick’s claim.

in the medical records’ and because “one of Mr. Merrick’s treating doctors’ did
not believe that Merrick was disabled. ER865.
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In March 1999, defendants received the results of psychological testing
performed by Dr. Sandman. ER304-31. As defendants psychological consultant
observed, however, “the results of the more traditional neuropsychological tests
[performed by Dr. Sandman] are similar to those obtained by Drs. Frohwirth and
[Ivnik]; and fall within normal limits (average or better scores).”'! ER395-96.
Indeed, contrary to Merrick’s account of gradually deteriorating mental faculties, it
appeared that his |Q was actually increasing over time, from 108 in 1994, to 114 in
1996, and 118 in 1998. Defendants thus had a reasonable basis for concluding that
Dr. Sandman’ s results did not prove that Merrick was totally disabled.

3. Further evidence at trial confirmed the reasonableness of
defendants’ decision to deny Merrick’s claim.

During their depositions, which were introduced at trial, Merrick’s former
partners both expressed shock that Merrick was claiming to be disabled. ER825,
839-40. They testified that Merrick’s abilities did not decline over time and that
Merrick did not demonstrate any significant cognitive or physical impairments
between 1991 and 1994 (ER821-22, 826, 840, 845-47), the same time period when,
according to Merrick, his condition was progressively worsening to the point of

total disability. Indeed, one of Merrick’s partners testified that, although they

' Asnoted above (at 15-16), the “C-Mind,” test, the only test administered by
Dr. Sandman on which Merrick displayed significant deficiencies is “not accepted
in the [scientific] community” and “is considered to be of no significance.”
ER805.
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forced Merrick out because he was not a good investor, Merrick was perfectly
capable of successfully running a company.® ER841-42. Merrick’s partners also
testified that, after they told Merrick that he was being forced out, he repeatedly
asked them to reconsider their decision up until the date of the final separation.
ER827-28, 839. This testimony refuted Merrick’s self-serving assertions to his
physicians and defendants that he decided to sell his share of the partnership in
1993, after realizing that he could not work anymore because of his disability. See,
e.g., ER27, 120-21.

Similarly, Dr. Anderson, Merrick’'s general practitioner—who treated
Merrick from 1989 through late 1995 (ER815), over a year after Merrick says that
he became totally disabled—was “as surprised * * * as [he] could possibly be’ to
learn that Merrick was claiming to be disabled. ER818. Dr. Anderson testified
that he never saw any sign that Merrick was suffering from a mental or physical
disability during six years as Merrick’s general practitioner. ER816-17.

Furthermore, after litigation had commenced, defendants discovered
evidence indicating that Merrick’s self-reports were not merely inaccurate, but may

have been intentionally misleading.

12 Under his policy, Merrick could be able to work in another occupation yet

still be totally disabled from his occupation as a venture capitalist. Nevertheless,
evidence that he was functionally capable of successfully running a company
strongly suggests that he was not so incapacitated that he could no longer perform
any of the important duties of aventure capitalist, a closely related profession.
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First, Merrick was diagnosed as a malingerer by two forensic psychiatrists:
Dr. Rosenberg, who analyzed Merrick’s case and interviewed Merrick for
defendants on October 1, 2001, in preparation for trial (ER769-95, 799-805) and
Dr. Etcoff, who had conducted an IME for Northwestern Mutual, Merrick’s other
insurer, on September 15 and 16, 1997 (see ER794-97). Drs. Rosenberg’'s and
Etcoff’s independent diagnoses of malingering were consistent with Dr.
Frohwirth’s observation, in 1994, that Merrick has a tendency to “magnify the
level of experienced illness’ (ER27) and “has a vested, [] even if unconscious,
motive to appear disabled” (ER30) and with statements by several other doctors
expressing concerns about malingering, manipulation, exaggeration, or
inexplicable inconsistencies in test results (see ER769-95, 799-805).

Second, defendants began to realize that Merrick has a long and broad

record of untruthfulness;

(i) Merrick misrepresented his medical history on his application for
insurance, claiming in 1989 that he had never been “treated for or had
any known indication of” a mental or emotional disorder (ER2a-b),
despite having a history of depression (see, e.g., ER38) and having
been on Marplan, an anti-depressant, for several years (see ER3, 830,

832-33);
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(ii)

(iii)

(iv)

(v)

Merrick tried to influence his physicians statements—including
asking them to delete certain facts—to better support his disability
claim (see ER86-90, 270-74, 763-68);

Merrick misrepresented the circumstances surrounding a trip to
Southeast Asia in 1993, implying that his condition forced him to
return home early and that he was bedridden for two weeks afterward
(ER750, 757-58, 762, 801), while in fact he stayed the full four weeks
that he intended (see ER16-17, 24-25, 756), his wife did not recall him
returning early or having any complaints upon returning (ER552),
Merrick did not mention his alleged bed-ridden status or flu-like
symptoms to his general practitioner (ER819), and the only mention of
this supposedly devastating trip in Merrick’s medical records was his
report of having experienced “mild diarrhea’” (ER14);

from 1996 to 2001, Merrick concedled from his wife an affair
involving substantial payments to his mistress and cross-country travel
with his mistress during periods when he told his wife that he was
resting due to his alleged condition (see ER553-72); and

a trial, Merrick testified that he had lied to his former partners in
order to strengthen his bargaining position with them—just, he said, as

one does in a courtroom (ER754-55).
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Although this evidence did not play arole in defendants' initial decision to
deny Merrick’s claim, it does help to explain why defendants did not reopen
Merrick’s clam after litigation had commenced, and it demonstrates the
reasonableness of defendants decision to rely on objective evidence of Merrick’s
functional abilities rather than Merrick’s contrary, subjective self-report.

ok x %

In sum, defendants had a reasonable basis for their decision to deny
Merrick’s claim. Therefore, the bad-faith verdict must be reversed under Nevada
law.

B. Defendants Cannot Be Liable For Punitive Damages.

“Nevada follows the rule that proof of bad faith, by itself, does not establish
liability for punitive damages.” United Fire Ins. Co. v. McClelland, 780 P.2d 193,
198 (Nev. 1989). To obtain punitive damages under Nevada law, a plaintiff must
prove “by clear and convincing evidence’ that the defendant “has been guilty of
oppression, fraud, or malice, express or implied.” Nev. Rev. Stat. 42.005. Even if
the Court upholds the bad-faith verdict, defendants are entitled to JIMOL as to
punitive liability because their handling of Merrick’s claim did not approach the
heightened level of reprehensibility—over and above bad faith—required to

support such liability.
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1. Defendants handling of Merrick’s claim did not involve
“oppression, fraud, or malice.”

Nevada has defined “oppression” to mean “a conscious disregard for the
rights of others which constitutes an act of subjecting plaintiffs to cruel and unjust
hardship.” Guaranty Nat'l Ins. Co. v. Potter, 912 P.2d 267, 273 (Nev. 1996)
(internal quotation marks omitted). As the district court recognized, this case
involves a legitimate factual disagreement over conflicting evidence regarding
Merrick’s functional abilities. ER871, 879-80. There is no evidence—much less
clear and convincing evidence—that defendants consciously disregarded Merrick’s
rights; they ssmply disagreed with Merrick’s account of his condition.

Malice “means conduct which is intended to injure a person or despicable
conduct which is engaged in with a conscious disregard of the rights or safety of
others.” Nev. Rev. Stat. 14.001(3). Here, defendants obviously did not intend to
injure Merrick. And defendants' conduct was far from “despicable.” Indeed, the
district court found that the verdict “very easily could have gone for the
defendant.” ERS880. In other words, defendants’ handling of Merrick’s claim was
arguably correct.

Finally, defendants denial of Merrick’s claim did not involve fraud.
Defendants considered all of the evidence in the claim file, either submitted by
Merrick or gathered by defendants, and concluded that, taken together, the

evidence did not support Merrick’s claim that he was totally disabled. Defendants
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then informed Merrick that they disagreed with his self-report (and with his
attending physicians’ certifications) and that they would not accept his clam
without some objective evidence to support his alleged functional deficiencies.
Defendants' assessment of the evidence may have been wrong, but it did not
involve anything like fraud.

2. Merrick’s “bad company” evidence did not justify punitive
liability in this case.

Merrick supplemented his claim for punitive damages with testimony from
Stephen Prater, an attorney and self-described insurance industry expert. Prater
told the jury, at length, that defendants were bad companies. See ER579-693. But
his testimony did not provide a basis for punitive liability because, when he finally
turned to Merrick’s claim (ER693-746), he could not identify any evidence, let
aone clear and convincing evidence, that defendants engaged in improper
practices. Indeed, Prater identified only four specific “problems’ with defendants
handling of Merrick’s claim.

First, he said that defendants did not have a reasonable basis to deny
Merrick’s claim. ER723-24. Of course, even if Prater’s view on this issue had
some independent evidentiary value, it would establish only bad faith, not punitive
liability. But, in any event, Prater’s personal, result-oriented opinion is entitled to
no weight because this bought-and-paid-for “expert” disregarded the actual

medical evidencein therecord. See pages 5-16, supra.
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Second, Prater said that defendants attempt to reach a settlement with
Merrick at the end of 1996 (see pages 11-12, supra) was evidence of an improper
“scrub concept” because the claim handler told the field representative to handle
the matter on a rush basis before the end of the year. ER727-28. But there is no
mention of a “scrub concept” in Merrick’s file and there is nothing inherently
wrong, or unusual, about a manager pushing to resolve issues expeditiously—
especially when defendants had already concluded that the claim would be denied
if Merrick did not accept the settlement or provide some information supporting
his claim (see ER139-40). Prater’s speculation that defendants wanted to get the
clam off the books by year-end thus does not constitute clear and convincing
evidence that defendants acted with oppression, fraud, or malice.

Third, Prater implied that defendants denied Merrick’s claim because they
concluded that he did not have CFS, which Prater correctly observed is irrelevant
under the policy (because it provides benefits for a disability not a diagnosis). See
ER737-38. But the letter denying Merrick’s claim did not even mention CFS and
clearly stated that the claim was being denied because, “[b]ased on [a] review of all
medical information that has been submitted, as well as the independent Medical
Exam from Dr. Donaldson, we find no objective medical documentation which
supports an inability to perform the duties of your occupation.” ER147; see also

ER143-46, 154-57.
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Finally, Prater said that defendants were wrong to deny Merrick’s claim on
the basis of the objective evidence in the claim file because the policy “doesn’t
require objective evidence to establish a subjective problem.” ER730-32. But
Merrick was not claiming to be disabled by a “subjective problem”: Merrick said
that he was disabled because he had “ significant impairment of intellectual ability”
(i.e,, neurological deficits) and “fatigue.” ER100. The clam file contains
substantial objective evidence regarding Merrick’s intellectual and physica
capabilities. And, as described above (see pages 20-25, supra), that objective
evidence did not support total disability. On the contrary, the evidence showed
that Merrick was functioning normally with a few areas of mild deficiency and a
few areas of modest excellence.

Defendants obviously do not need a specia clause in the policy to authorize
consideration of all the evidence in the claim file, both the insured’'s subjective
self-reports and the objective medical evidence relevant to the insured’s alleged
Impairments. Prater’s suggestion that this policy obligated defendants to accept
whatever Merrick told them, regardiess of the other evidence available to them,

fliesin the face of common sense and should be given no weight.

* * * *

33



In sum, there is no evidence that defendants were acting with oppression,
fraud, or malice when they denied Merrick’s claim. The Court accordingly should
reverse the award of punitive damages.

[I.  THE DISTRICT COURT ERRONEOUSLY EXCLUDED EVIDENCE
THAT WAS RELEVANT TO PROVE MERRICK’S ACTUAL
FUNCTIONAL ABILITIESAND DEFENDANTS GOOD FAITH.

An insurer does not necessarily stop handling a clam when legal
proceedings begin. Indeed, an insurer’s willingness to reconsider its earlier denial
is evidence of good faith. See Austero v. Nat'l Cas. Co., 84 Cal. App. 3d 1, 35
(1978).

Here, defendants received three sets of new information relevant to
Merrick’s claim after Merrick filed this lawsuit in 2000. First, defendants received
the normative data for the “C-Mind,” or “Irvine Memory Battery,” test.
Defendants had requested this information before Merrick filed suit, but did not
receive it until they issued a subpoena to Dr. Sandman. See page 15, supra.
Second, defendants received various records from Merrick’s physicians, some of
which were duplicative of the records already in the claim file. Third, defendants
received a package of materials that included reports from several new physicians
evaluating Merrick’s functional abilities. ER180-269, 275-303, 332-94. These

records were part of the claim file maintained by Northwestern Mutual, Merrick’s

other disability insurer. All of these documents were referred to defendants



internal consultants who reviewed them and commented on whether they
supported Merrick’s claim of total disability. ER451, 455-65, 473-74. The new
information and the consultants comments were placed into Merrick’s claim file.

The district court barred defendants from introducing almost all of this
evidence at trial, however, having accepted at face-value Merrick’s allegation that
defendants withheld post-litigation claim-handling documents during discovery.®
See ER503-23, 534-51. That alegation was false: defendants had disclosed all
post-litigation claim-handling documents at the appropriate time, years before trial.
The district court’s exclusion of critical evidence based on nothing more than
Merrick’s unsupported allegation constitutes reversible error.

A. Defendants Did Not Withhold Any Information.

During discovery, Merrick requested any documents “generated as a result
of Plaintiff’s claim for disability benefits from June 1994 until the present” that
were “not contained in the claim file previously produced on August 14, 2000.”
See ER449 (request number 4). On January 31, 2001, defendants responded by
producing responsive documents and objecting “to the extent that [this request]

encompasses’ privileged or confidential material. 1d.

13 The district court allowed defendants to introduce a few of the records from

Merrick’s treating physicians, but excluded the C-Mind data, al of the records
defendants obtained from Northwestern Mutual, and the reports prepared by
defendants' internal consultants. See pages 39-44, infra.
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Defendants supplemented their disclosure on three occasions. On April 4,
2001, defendants produced the evidence they had obtained from Northwestern
Mutual and Merrick’s physicians. ER452-54. On July 6, 2001, defendants
produced a report by Dr. Cusher, defendants’ psychological consultant. ER472.
Dr. Cusher’s report analyzed the normative data for the “C-Mind” test and all of
the records that defendants had obtained from Northwestern Mutual and Merrick’s
physicians. ER455-65. On September 21, 2001, defendants produced an e-mail
from Dr. Cusher to one of defendants in-house attorneys and a report from Dr.
Kaplan (defendants' internal medical consultant) to the person handling Merrick’s
clam. ER478-79. Inthe e-mail, Dr. Cusher briefly described hisinitial reaction to
the normative data for the “C-Mind” test. ER451. Dr. Kaplan's report analyzed
the records that defendants had obtained from Northwestern Mutual and Merrick’s
physicians to determine whether they contained evidence that Merrick had a
disabling physical impairment.* ER473-74.

These documents, along with the Northwestern Mutual file, the records from
Merrick’s physicians, and the “C-Mind” data, were the entire universe of
documents “generated as a result of Plaintiff’s claim” that were not contained in
the claim file produced on August 14, 2000 (ER449). See ER482 (“Defendants

have previously produced to Plaintiff all documents responsive to Request No.

1 Dr. Cusher, who reviewed the records for evidence of a psychological

impairment, had recommended a medical review. ER473.
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4.”). As Mr. Hess, defendants’ outside counsel, declared under penalty of perjury:
“[N]Jo documents responsive to Plaintiff’s discovery requests were withheld from
production.” See ER493.

Nevertheless, Merrick speculated that defendants had failed to produce
responsive documents. He raised two argumentsin support of this allegation.

First, Merrick asserted that defendants’ assurance that they had produced all
clam-handling documents was “incredible on its face” because there were “only
three interna documents’ analyzing “more than 3,000 pages of documents’ that
defendants had received since litigation began. ER497. But those 3,000 pages of
documents consisted of only three sets of information: the normative data for the
“C-Mind” test, the documents from Merrick’s physicians, and the documents
obtained from Northwestern Mutual. Dr. Cusher’s report analyzed al of these
materials for evidence of a psychological impairment. See ER455-65. And Dr.
Kaplan's report analyzed the Northwestern Mutual documents and the documents
from Merrick’s physicians for evidence of a physical impairment. See ER473-74.
Drs. Cusher and Kaplan both concluded that the new information did not support
Merrick’s claim of total disability. See ER464-65, 474.

From a claim-handling perspective, there was nothing more for defendants
to do. Indeed, although Merrick asserts that defendants' sworn statement that there

are no other documents was “incredible on its face,” he never said what other
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documents he thought there might be. Surely, unsupported allegations of this sort
cannot justify an implicit finding that defendants' counsel perjured himself.

Second, Merrick argued (ER498) that defendants must have withheld further
claim-handling documents because they did not produce any new documents after
the Magistrate overseeing discovery held that they had waived any privilege with
respect to Merrick’s discovery requests by failing to produce privilege logs (see
ER480). But, as defendants told the district court, with respect to the relevant
discovery request (number 4), “Defendants did not produce a privilege log because
Defendants did not withhold any documents responsive to Plaintiff’s discovery
request on the basis of privilege.” ER488 (emphasisin original).

Merrick contended that this representation was not believable because
litigation over the privilege would not have been necessary had defendants not
been withholding documents. ER498. But request number 4 was only one of 18
discovery requests; defendants had objected on the basis of privilege to severa of
the other requests. See, e.g., ER471. The magistrate’s order applied to all 18
requests (see ER480) and thus provides no basis for inferring that documents
responsive to request number 4 had been withheld.

More important, defendants explicitly told the magistrate that they were not
withholding any documents responsive to request number 4 long before the order

to produce privilege logs or the order waiving privileges. On May 31, 2001, in
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their initial response to Merrick’s motion to compel, defendants told the magistrate
that, even though they included a standard objection on the basis of privilege,
“Defendants are not in possession of any additional documents responsive to
[request number 4]. Accordingly, there is no basis to grant Plaintiff’s request to
compel the production of documents relating [to] request [number 4].” ER469; see
also ER470. Subsequently, defendants supplemented their disclosure with the
Northwestern Mutual documents, the records from Merrick’s physicians, the later-
generated reports of Drs. Cusher and Kaplan, and the e-mail from Dr. Cusher to
defendants' in-house attorney. See page 36, supra.

In sum, the record simply does not support an inference that defendants were
withholding documents. Certainly there was not evidence sufficient to justify a
serious accusation of perjury against defense counsel. The district court’s ruling
sanctioning defendants because “the defense failed to turn over their complete
post-litigation file” (ER535-36) was thus a clear abuse of discretion.

B. TheExclusion Of This Evidence Was Highly Prejudicial.

The evidence that was erroneously excluded by the district court would have
been relevant in at least three significant respects.

1. The excluded evidence was relevant to show Merrick’s true
functional abilities.

The excluded evidence strongly suggested that Merrick was not “unable to

perform the important duties of [his] Occupation” (ER2). If the jury had been
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allowed to consider this evidence—and see how the independent results reached by
a litany of physicians corroborated defendants position—it likely would have
concluded that Merrick was not totally disabled.” As the district court recognized,
this was a close case (see ER871, 880) there is no question that this evidence easily
could have changed the outcome.

The “C-Mind” normative data. In the pre-litigation claim file (i.e., the
portion of the file that was admitted), Dr. Cusher noted that there were
inconsistencies between Merrick’s above-average results on “the more traditional
neuropsychological tests’ administered by Dr. Sandman and his deficient results
on the “C-Mind” test, but said that he could not resolve those inconsistencies
without the normative data for the “C-Mind” test. ER395. The excluded
normative data would have shown that the “C-Mind” test “would likely be
considered inadequate for clinical practice and certainly would be inadequate for
forensic practice.” See ER455. Furthermore, the fact that it took two years and a
subpoena for Dr. Sandman to produce data that, when received, invalidated his

results may have convinced the jury to view his diagnosis with greater skepticism.

1 This evidence should have come in as part of defendants’ claim file (along

with all the other evidence in the claim file that Merrick had submitted or
defendants had gathered). At the very least, defendants tria expert, Dr.
Rosenberg, should have been allowed to discuss the excluded evidence and rely
upon it when rendering his professional opinion regarding Merrick’s functional
abilities. See Fed. R. Evid. 703; Walker v. Soo Line RR., 208 F.3d 581, 588 (7th
Cir. 2000) (“Medical professionals have long been expected to rely on the opinions
of other medical professionalsin forming their opinions.”).
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defendants had obtained from Merrick’s physicians and from Northwestern
Mutual, including medical reports by Drs. Etcoff, Athelstan, and Novom, an
extensive field interview with Merrick, and a signed statement by Merrick (ER376-

80, 91-92). ER455-65. After providing detailed comments on each of these, he

Dr. Cusher’'s report. Dr. Cusher reviewed al of the evidence that

concluded:

[Blecause of the Insured’'s exaggeration, dissimulation (whether
purposeful or not) and variable effort, we do not have a clear
understanding of his neuropsychological and emotional functioning as
they relate to his occupational functioning. By the nature of his high
levels of functioning in most areas, it is doubtful that this functioning
Is significantly compromised if truly at all. Given the Insured’'s
reported history * * * perfectly normal scores would not necessarily
be expected. Likewise, there is an expectation of some low scores on
any normal person’s protocol. [But] the Insured’s performance on the
most recent test (Sandman) using traditional and well accepted
measures of cognitive functioning were within normal limits.

ER464.

Dr. Kaplan’sreport. Dr. Kaplan reviewed the same information with an eye

to apossible physical disability. ER473-74. He concluded that,

based on the objective medical data * * *, the insured’'s medical
impairments (neurological muscular, chronic fatigue, gastrointestinal)
are not of such severity as to preclude him medicaly from fulfilling
the occupational duties of his occupation as they are described. The
physical examination has been repeatedly essentially normal.
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Dr. Etcoff’s report. Dr. Etcoff, a psychologist, performed a full battery of
psychological tests on Merrick over a day-and-a-half in September 1997. ER180-
269. Dr. Etcoff filed a written report that incorporated a detailed review of the
medical records relevant to Merrick’s alleged disability (ER182-95), his own first-
hand observations of Merrick (ER200-05), and a careful analysis of the results of
testing he had performed on Merrick (ER205-13).1°

At the end of his testing protocol and record review, Dr. Etcoff diagnosed
Merrick as a malingerer. ER212. This diagnosis was based on severa “symptom
validity tests’ administered to Merrick. ER209-212. For example, Dr. Etcoff
stated that the Portland Digit Recognition Test “is one of the most powerful, peer-
reviewed Symptom Validity Tests” because “[a]lthough it appears to patients to be
a difficult test, in redlity, it is a very simple test to score well upon.” ER2009.
Merrick scored 51 on this test, 6 points worse than the average score for “14 brain
injured subjects with 1Qs averaging 76" and only 6 points higher than the second-
worst score out of “110 subjects with brain dysfunction ranging from mild to
severe” |d. Dr. Etcoff said that “Merrick could not possibly have scored as
poorly on this very simple test without conscious and willful intent.” Id. Dr.
Etcoff also reported that Merrick missed 19 out of 20 questions on one sub-test that

“is particularly easy to do well upon,” whereas a 15-year-old with spina

16 Of note, Merrick scored an 1Q of 111 (receiving a verbal score of 119 and a

performance score of 102). ER207.
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meningitis and an 1Q of 56 missed only 3 questions on that sub-test. ER210-11. In
conclusion, Dr. Etcoff admitted that it is difficult to accurately assess someone
who is malingering, but observed that Merrick’s “intelligence appears quite intact”
and “there do not appear to be any credible organic symptoms that might impede
his return to employment.” ER212.

Dr. Athelstan’s report. After reviewing and analyzing Merrick’s medical
records, Dr. Athelstan concluded that Merrick “does not have any psychiatric
symptoms that would prevent him from returning to his usual occupation, nor does
he appear to have any genuine cognitive impairment.” ER336. Dr. Athelstan also
analyzed Dr. Sandman’s report and concluded that Dr. Sandman’s “choice of tests
was not optimal, his clinical evaluation appeared to lack objectivity, and his
interpretations of both the test results and other data appeared to be biased in the
direction of supporting [Merrick’s] claim of disability. His opinion of disability is
not well substantiated.” ER335.

Dr. Novom'sreport. Dr. Novom, a neurologist, reviewed Merrick’s medical
records and observed that “there is a firm consensus amongst past
neuropsychologic studies reaching [the] conclusion [that] Mr. Merrick does not
suffer from clinically significant cognitive dysfunction.” ER294. (Thiswas before

Dr. Sandman’s report.) Dr. Novom then concluded that Merrick was “obviously a
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bright and capable individual exhibiting no clinical objective signs of physical
or * * * neurologic impairment.” ER291.

Northwestern Mutual’s internal medical consultants. Two of
Northwestern Mutual’s internal medical consultants reviewed all of the evidencein
their claim file and concluded that Merrick was not totally disabled. See ER343-
46, 374.

2. The excluded evidence was relevant to show that
defendants’ denial of Merrick’s claim wasin good faith.

Although the jury was charged with evaluating defendants' good faith, it
was not alowed to learn that Northwestern Mutual had independently concluded
that Merrick did not suffer from a disabling condition—a conclusion that was
supported by the extremely thorough reports of three highly qualified outside
consultants, Drs. Etcoff, Athelstan, and Novom, each of whom also concluded that
Merrick did not suffer from any substantial impairments. |f this evidence had been
admitted, the consensus among so many highly qualified specialists that Merrick’s
problems did not rise to the level of total disability would have tended to refute any
inference that Paul Revere's decision to terminate Merick’'s clam was
unreasonable and made in bad faith.

Indeed, this evidence was especially important in light of the free rein that
Prater, Merrick’s “insurance industry expert,” was given to label defendants as

renegade companies. See generally ER579-693. The fact that another insurer had
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independently reached precisely the same conclusion as defendants would have
rebutted Prater’s opinion that defendants' handling of Merrick’s claim violated the
standards of the insurance industry.

Moreover, because the excluded evidence shows that defendants were
willing to reconsider their denial of Merrick’s claim in light of new evidence, it
demonstrates defendants’ good faith. See Austero, 84 Cal. App. 3d at 35.

3. The excluded evidence was r elevant to show that defendants
complied with their duty of post-litigation claim handling.

Drs. Cusher's and Kaplan's analyses were necessary to establish that
defendants had complied with their duty to consider new information after a
lawsuit has been filed. Prater made a point of telling the jury that insurers have a
continuing duty to consider new information “[e]ven if there’s alawsuit likein this
casethat’sfiled.” ER573-74 (emphasis added); see also ER746. Of course, Prater
knew full well that the district court had excluded the evidence that defendants had
complied with this duty, leaving the false impression that defendants had acted in

bad faith by ignoring new evidence that they received during litigation.*’

7 The prejudice from this ruling was highlighted by one of the jurors, who

commented in open court that a substantial reason for the award of punitive
damages was that defendants did not further consider Merrick’s claim after
litigation commenced. See ER868. There is no bar to relying on post-trial
statements of jurors as evidence of the prejudice caused by errors at trial. See, e.g.,
Madrigal v. Bagley, 276 F. Supp. 2d 744, 776-77 (N.D. Ohio 2003), aff'd, 413
F.3d 548 (6th Cir. 2005).
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Had defendants’ entire post-litigation claim file been admitted—including
the new information discussed above and Drs. Cusher’s and Kaplan's reviews—it
would have demonstrated that defendants received and evaluated new information
regarding Merrick’s condition and that the new information gave defendants good
reason to adhere to the conclusion that Merrick was not totally disabled.

ok x %

Because the exclusion of this evidence was erroneous and extremely
prejudicial, anew trial isrequired.

[, THE DISTRICT COURT ERRONEOUSLY REFUSED TO
INSTRUCT THE JURY THAT IT COULD PUNISH DEFENDANTS
ONLY FOR CONDUCT THAT AFFECTED MERRICK.

As noted above (at 31-33), Merrick’s case for punitive damages relied on
testimony from Stephen Prater. Prater described an aleged history of improper
clam-handling practices and told the jury that defendants had been using these
practices on disability policies like Merrick’s for the past decade. See ER575-78;
see generally ER579-693. Because Merrick’s reliance on Prater’s testimony
created a real possibility that the jury would punish defendants for this entire
alleged history of wrongdoing, defendants sought the following instruction:

In deciding whether or in what amount to award punitive damages,

you may consider only the specific conduct by Defendants that injured

Plaintiff. You may not punish Defendants for conduct or practices

that did not affect Plaintiff, even if you believe that such conduct or

practices were wrongful or deserving of punishment. The law
provides other means to punish wrongdoing unrelated to Plaintiff.
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ER501. Defendants had aright to thisinstruction, but the district court refused to
giveit. ER806-07, 812-13.

The Supreme Court has emphasized the limited scope of punitive damages,
admonishing courts that:

A defendant should be punished for the conduct that harmed the

plaintiff, not for being an unsavory individual or business. Due

process does not permit courts, in the calculation of punitive damages,

to adjudicate the merits of other parties hypothetical claims against a

defendant * * *.
Sate Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 423 (2003).® Of
course, this does not mean that evidence of genera corporate practices or conduct
Is inadmissible to provide context, prove intent, or demonstrate recidivism. But—
because due process does not permit defendants to be punished for actions that did
not harm the plaintiff—when such evidence is admitted, the jury must be told that
it can consider the evidence for these limited purposes but cannot punish the
defendant for any conduct that did not affect the plaintiff.

Such instructions are particularly important in light of the Supreme Court’s
concern that courts too often rely on “[v]ague instructions’ in the punitive-

damages context that “do little to aid the decisonmaker in its task of assigning

appropriate weight to evidence that is relevant and evidence that is tangential or

18 This limitation is independent of and distinct from State Farm’s prohibition

on punishment for “out-of-state conduct * * * that was lawful in the jurisdiction
whereit occurred.” 1d. at 422.
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only inflammatory.” Id. at 418. Thus, in cases such as this, where extensive “ bad-
company” evidence is admitted, the jury must be clearly instructed that it is
allowed to punish defendants only for “the conduct that harmed the plaintiff.”

This principle implicates the fundamental doctrine that courts are
empowered to decide only the specific case and controversy before them. See U.S.
Const. art. 111, 8 2. If Merrick had introduced evidence of another insured’s similar
clam in an attempt to prove that defendants are recidivists (he did not), the jury
would not have been authorized to return a verdict finding that defendants acted in
bad faith when handling the other claim and awarding damages for that conduct:
Even if evidence of the other claim was relevant to this case, the claim itself would
not be part of the “case and controversy” before the court and could not form the
basis of the jury’s verdict.

But that is exactly what happened here. The jury was alowed to judge and
award damages for the decade of allegedly bad-faith conduct described by Prater.
By failing to give defendants proposed instruction, the district court allowed the
jury to enter a verdict that reached issues outside the case and controversy before
the court in violation of fundamental constitutional limits on judicial authority.

In fact, for al that anyone can tell, the jury may have concluded that
defendants' handling of Merrick’s claim did not merit punitive damages at all.

Because it was not properly instructed, the jury may have imposed $10,000,000 as
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punishment for the historical practices described at length by Prater. Indeed, the
fact that the jury assigned only one-fifth of the punitive award to Paul Revere, the
company that sold Merrick his policy and denied Merrick’s claim, strongly
suggests that the $8,000,000 punitive award against UnumProvident was, to alarge
extent, intended to punish it for being an “unsavory business[]” rather than for its
very limited rolein the handling of Merrick’s claim.*®

In sum, the district court’s refusal to give defendants’ proposed instruction
was erroneous and extremely prejudicial. The Court should grant defendants a
new trial on punitive damages in which the jury is appropriately instructed.

V. THE PUNITIVE AWARD ISGROSSLY EXCESSIVE.

Although in a world of nine-digit lottery prizes and eight-digit athletic
salaries a punitive award of $10,000,000 might not seem shocking, it is important
to remember that punitive damages are the civil equivalent of criminal punishment.
Indeed, the Supreme Court has concluded that a $2,000,000 punitive award is

“tantamount to a severe crimina penalty” (BMW of N. Am,, Inc. v. Gore, 517 U.S.

¥ Paul Revere first told Merrick that it was questioning his claim on the basis

of the objective evidence of his functional abilities in January 1996, following Dr.
Donadson’s IME. ER131. That was three months before the acquisition of Paul
Revere by Provident Companies, Inc. was even announced. ER615. And Paul
Revere denied Merrick’s claim in January 1997 (ER153), two months before the
acquisition was finalized (ER617). In other words, there is no reason to think that
Paul Revere's acquisition by Provident Companies, Inc. (n/k/a UnumProvident)
had an impact on the handling of Merrick’s claim. Nevertheless, the jury assigned
80% of the punitive award to UnumProvident, the company excoriated by Prater,
rather than Paul Revere.
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559, 585 (1996)), and thus is unconstitutional unless the defendant is guilty of
“egregiously improper conduct” (id. at 580). It goes without saying, therefore, that
a $10,000,000 punishment can be justified only for outrageously improper conduct.

In order to prevent the improper imposition of such massive punishments
and counteract “the imprecise manner in which punitive damages systems are
administered” (State Farm, 538 U.S. at 417), the Supreme Court has instructed
lower courts to consider three “guideposts’ when determining whether a punitive
award is uncongtitutionally excessive: (1) the degree of reprehensibility of the
defendant’s conduct; (2) the ratio of punitive to compensatory damages,; and (3)
the civil penalties applicable to comparable conduct (BMW, 517 U.S. at 575-76).
The Court repeatedly has “reiterated the importance of these three guideposts’ and
has indicated that “[e]xacting” judicial review employing these guideposts is
necessary to “ensuref] that an award of punitive damages is based upon an
application of law, rather than a decisionmaker’s caprice.” Sate Farm, 538 U.S. at
418 (internal quotation marks omitted).

Here, the required “[e]xacting” review compels the conclusion that a
$10,000,000 punitive award, the equivalent of a very severe criminal penalty, is
clearly grossly excessive. Under the BMW guideposts, as refined in State Farm,
the constitutional maximum permissible punitive award in this case is no more

than the amount of economic damages—$1,147,355.
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Indeed, even apart from BMW s guideposts, the punitive award should be
reduced in light of the district court’s conclusion that the underlying liability
verdict “very easily could have gone for the defendant[s]” (ER880). As the
Seventh Circuit has recognized, “[t]he heavier the sanction, the more confidence
there should be that it isjustified * * * [s]o if there is doubt about justification, but
not enough to warrant reversal, a sensible response is to cut down the sanction.”
Ampat/Midwest, Inc. v. Ill. Tool Works Inc., 896 F.2d 1035, 1044 (7th Cir. 1990)
(citations omitted). Although it is defendants position that punitive damages are
not appropriate at all when the decision to deny a claim is supported by enough
evidence that a jury “very easily” could have judged the denial to be correct (see
pages 29-34, supra), at the very least, the doubt created by such evidence should
result in a much smaller punitive award.

A. Defendants Conduct Was Nowhere Near Sufficiently Egregious
ToWarrant A $10,000,000 Punitive Award.

“The most important indicium of the reasonableness of a punitive damages
award is the degree of reprehensibility of the defendant’s conduct.” Sate Farm,
538 U.S. at 419 (internal quotation marks and alterations omitted). Put succinctly,
“punitive damages may not be grossly out of proportion to the severity of the
offense.” BMW, 517 U.S. at 576 (internal quotation marks omitted).

In Sate Farm, the Supreme Court instructed lower courts to consider five

factors when assessing the degree of reprehensibility of a defendant’s conduct: (i)
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whether “the harm caused was physical as opposed to economic”; (ii) whether “the
tortious conduct evinced an indifference to or a reckless disregard of the health or
safety of others’; (iii) whether “the target of the conduct had financial
vulnerability”; (iv) whether “the conduct involved repeated actions or was an
isolated incident”; and (v) whether “the harm was the result of intentional malice,
trickery, or deceit, or mere accident.” 538 U.S. at 419. Importantly, the Court
added, “[t]he existence of any one of these factors weighing in favor of a plaintiff
may not be sufficient to sustain a punitive damages award; and the absence of all
of them renders any award suspect.” 1d.

Here, none of the five reprehensibility factors is present. Accordingly,
assuming that defendants' conduct crossed the threshold for punitive liability at all,
it surely falls on the far low end of the reprehensibility spectrum.

First, defendants obviously did not physically injure Merrick.

Second, defendants did not disregard arisk to Merrick’s health.

Third, Merrick is not financially vulnerable. On the contrary, he is a highly
educated and sophisticated businessperson with assets sufficient to own million-
dollar residences, travel internationally, and carry on a cross-country affair
involving payments of tens-of-thousands of dollars per year to his mistress without
his wife's knowledge. Indeed, Merrick testified that he had received $2-3 million

from his partnership since leaving (ER747) and expected to receive another
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$800,000 to $1,200,000 within the next two years (ER748).

In any event, Merrick cannot plausibly claim that defendants targeted him
because he was vulnerable, that is, among “the weakest of the herd—the elderly,
the poor, and other consumers who are least knowledgeable about their rights and
thus most vulnerable to trickery or deceit.” State Farm, 538 U.S. at 433 (Ginsburg,
J., dissenting) (quotation marks omitted); see also BMW, 517 U.S. a 576
(“infliction of economic injury, especialy when * * * the target is financialy
vulnerable, can warrant a substantial penalty”) (emphasis added). Unlike in other
cases in which this factor has been invoked as a justification for a substantial
punitive award, there is no evidence that defendants were motivated by Merrick’s
lack of resources. Cf. Nelbel v. Trans World Assurance Co., 108 F.3d 1123, 1126
(9th Cir. 1997) (finding scheme to prey on “Joe Lunch Buckets’ sufficiently
reprehensible to justify a $500,000 punitive award); Life Ins. Co. of Ga. v.
Johnson, 701 So. 2d 524, 526-29 (Ala. 1997) (reducing $15,000,000 punishment to
$3,000,000 where defendant engaged in a pattern of selling worthless Medicare
supplement policiesto “elderly, uneducated, single black women”).

Fourth, there was no evidence of “repeated misconduct of the sort that
injured [Merrick].” State Farm, 538 U.S. at 423. Though Prater regaled the jury
with the same kind of “bad-company” testimony that he employed in State Farm,

he offered no testimony about the handling of any specific claim other than
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Merrick's® In State Farm, the Supreme Court determined that Prater's
generalized testimony about corporate practices did not amount to evidence of
conduct “similar to that which harmed [the plaintiff].” Id. at 424. Similarly,
Prater’s testimony in this case was inadequate for this purpose and consequently,
just asin State Farm, the “repeated misconduct” factor is absent here.

Fifth, there was no evidence of “intentional malice, trickery, or deceit.” Id.
at 419. At most, under Merrick’s theory of the case, defendants denia of
Merrick’s claim reflected an improper demand for objective evidence of his
allegedly disabling condition and an overly skeptical view of his self-report. But
defendants reliance on abundant objective proof rather than a conflicting
subjective report is not the type of inherently malicious or deceitful act that would
satisfy this reprehensibility factor.

Moreover, on the other side of the ledger, there is much mitigating evidence.
To begin with, defendants paid Merrick $288,000 in disability benefits while they
conducted a thorough examination and review of all evidence relating to his

claim—including several months during which they waited for new information to

20 In Sate Farm, the Supreme Court was highly critical of Prater’s “tangential”

and “inflammatory” evidence of “dissimilar” conduct “that bore no relation to the
Campbells' harm,” but instead merely encouraged the jury to punish the defendant
for being “an unsavory * * * pusiness.” 538 U.S. at 410, 418, 422, 423; see also
Campbell v. Sate Farm. Mut. Auto. Ins. Co., 65 P.3d 1134, 1159-61 (Utah 2001)
(identifying Prater as the witness purveying this evidence), rev'd and remanded,
538 U.S. 408 (2003).



be submitted by Merrick. See page 12, supra. And defendants decision to deny
Merrick’s claim was hardly arbitrary or outrageously wrong: As the district court
found, the verdict in this case “very easily could have gone for the defendant.”
ER879-80. If a decision can be “egregiously improper” even though it “very
easily” could have been judged to be correct, then the first guidepost is worthless.
In short, if defendants conduct crossed the threshold of reprehensibility
necessary for the imposition of punitive damages, it did so by only the slimmest of
margins. There can be no serious doubt on this record that defendants’ conduct did
not warrant the imposition of $10,000,000 in punitive damages—five times the
amount the Supreme Court analogized to a“severe criminal penalty” in BMW.

B. The 6:1 Ratio Of Punitive To Compensatory Damages Is
I ndicative of Excessiveness.

In Sate Farm, the Supreme Court undertook to provide lower courts with
more detailed guidance regarding the ratio guidepost than it had supplied in
previous cases. Specifically, the Court reiterated its prior statement that a punitive
award of four times compensatory damages was likely to “be close to the line of
constitutional impropriety” and indicated that, though “not binding,” the 700-year-
long history of double, treble, and quadruple damages remedies (i.e., ratios of 1:1
to 3:1) is “instructive.” 538 U.S. at 425; see also Planned Parenthood of the
Columbia/Willamette Inc. v. Am. Coalition of Life Activists, 422 F.3d 949, 962 (9th

Cir. 2005) (“in cases where there are significant economic damages and punitive
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damages are warranted but behavior is not particularly egregious, aratio of up to 4
to 1 serves as agood proxy for the limits of constitutionality”). More important for
present purposes, however, as this Court has recognized, Sate Farm “emphasizes
and supplements” BMW “by holding that ‘[w]hen compensatory damages are
substantial, then a lesser ratio, perhaps only equal to compensatory damages, can
reach the outermost limit of the due process guarantee.’” Bains LLC v. Arco
Prods. Co., 405 F.3d 764, 776 (9th Cir. 2005) (quoting Sate Farm, 538 U.S. at
425).

To be sure, these principles do not establish arigid mathematical formulafor
calculating punitive damages, but instead create a “rough framework” (Planned
Parenthood, 422 F.3d at 962), under which the maximum permissible ratio
depends principally on two variables: the degree of reprehensibility of the conduct
and the magnitude of the harm caused by the conduct (here, as in most cases, the
amount of the compensatory damages). The maximum permissible ratio is directly
related to the former and inversely related to the latter. In other words, for any
particular amount of compensatory damages, the lower on the reprehensibility
spectrum the conduct falls, the lower the constitutionally permissible ratio. And
for any particular degree of reprehensibility, as the compensatory damages

increase, the maximum permissible ratio decreases.

56



Application of this commonsense framework compels the conclusion that
the ratio of punitive to compensatory damages in this case—6:1 ($10,000,000 to
$1,647,355)—is excessive.”!

To begin with, there can be no question that, if punishable at all, defendants
conduct was on the lowest end of the reprehensibility spectrum. Indeed,
defendants' conduct plainly is far less egregious than the conduct in Sate Farm
itself, in which the defendant was found to have deliberately deceived vulnerable
senior citizens—altering their claim file and first assuring them that they had no
risk of liability, then insisting that they pay the excess judgment even if that meant
selling their home. 538 U.S. at 413, 419.

Moreover, like the compensatory award in Sate Farm, Merrick's
compensatory award of $1,647,355 “was substantial,” constitutes “complete
compensation” for Merrick’s alleged harm, and, because it includes a large amount
for emotional distress ($500,000), amost certainly contains “a component which

was duplicated in the punitive award.” 1d. at 426.

2L Although the jury assigned part of the punitive award to each of the

defendants, the constitutional excessiveness analysis applies to the aggregate
award. Planned Parenthood, 422 F.3d at 963-64 (calculating maximum
constitutional punitive award against multiple defendants by aggregating total
punitive and compensatory awards and assigning maximum aggregate amount to
individual defendants pro rata). Moreover, considering the aggregate award makes
sense here because both defendants are being punished for a single event, the
denia of Merrick’s claim.
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Accordingly, taking into account both the low reprehensibility of
defendants' conduct and the substantial size of Merrick’s compensatory damages,
which included a substantial emotional-distress award, the conclusion is
inescapable that aratio in excess of 1:1 is constitutionally unsustainable. Seeid. at
429 (in view of “the substantial compensatory damages,” State Farm's conduct
likely would justify “a punitive damages award at or near the amount of
compensatory damages’); Bach v. First Union Nat’'| Bank, 149 F. App'x 354, 366
(6th Cir. 2005) (holding that a 6.6:1 ratio “is alarming, especially considering the
fact that much of the [$400,000] compensatory damage award must be attributable
to [the plaintiff’s] pain and suffering” which “compels the conclusion that the
punitive damage award is duplicative’); Romo v. Ford Motor Co., 6 Cal. Rptr. 3d
793, 804 (Cal. Ct. App. 2003) (“we must look at the nature of the compensatory
damages award, with the result that a lower multiplier will be appropriate if the
compensatory damages award for the particular tort already compensates for the
‘outrage and humiliation’ that punitive damages are primarily intended to
condemn”) (quoting State Farm, 538 U.S. at 426) (emphasisin original).

The Eighth Circuit recently reached this result in a case in which the
plaintiff, a victim of the defendant’s racial harassment, was awarded $600,000 in
compensatory damages and over $6,000,000 in punitive damages. Williams v.

ConAgra Poultry Co., 378 F.3d 790 (8th Cir. 2004). The defendants' conduct in
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Williams was particularly reprehensible: the plaintiff’s supervisor “regularly swore
at him and berated him in front of other employees’ and “treated [the plaintiff] and
other black employees with special scorn”; the supervisor and other employees
“regularly used racially demeaning language around [the plaintiff]”; “there was a
pervasive practice of using a double standard for evaluating and disciplining white
and black employees’; “white managers were extended privileges, like travel at
company expense, unavailable to black employees’; and “black employees were
given shorter breaks than white employees.” 1d. at 795, 798. Nevertheless, the
Eighth Circuit held that a 1:1 ratio of punitive to compensatory damages was the
most that was permitted under State Farm, explaining:
[The plaintiff’s] large compensatory award * * * militates against
departing from the heartland of permissible exemplary damages. The
Supreme Court has stated that “[w]hen compensatory damages are
substantial, then a lesser ratio, perhaps only equal to compensatory
damages, can reach the outermost limit of the due process guarantee.”
[The plaintiff] received $600,000 to compensate him for his
harassment. Six hundred thousand dollars is a lot of money.
Accordingly, we find that due process requires that the punitive
damages award on [his] harassment claim be remitted to $600,000.
Id. at 799 (citation omitted).
Williams is no aberration. The Eighth Circuit again drew the line at a 1:1
ratio in Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594 (8th Cir.

2005). There, the court ordered a remittitur of a $15,000,000 punitive award to
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$5,000,000, approximately a 1:1 ratio, even while concluding that the defendant’s
conduct “was highly reprehensible’:
[T]he sale of this defective product occurred repeatedly over the
course of many years despite [the defendant’s] knowledge that the
product was dangerous to the user's health; and [the defendant]
actively misled consumers about the health risks associated with
smoking. Moreover, the reprehensible conduct was shown to relate
directly to the harm suffered by [the plaintiff]: a most painful,
lingering death following extensive surgery.
Id. at 602-03. Despite that severe assessment of the defendant’ s conduct, the court
held that “aratio of approximately 1:1 would comport with the requirements of due
process’ because of the substantial compensatory award and because “[f]actors
that justify a higher ratio, such as the presence of an ‘injury that is hard to detect’
or a ‘particularly egregious act [that] has resulted in only a small amount of
economic damages,” are absent here.” 1d. at 603 (quoting BMW, 517 U.S. at 582)
(second alteration in original); see also Watson v. E.S. Sutton, Inc., 2005 WL
2170659, at *19 (S.D.N.Y. Sept. 6, 2005) (reducing punitive damages from
$2,500,000 to $717,000 in employment discrimination case where compensatory
damages were $1,500,000 because “the Court does not believe that this is a case
with the most culpable conduct possible’); Czarnik v. Illumina, Inc., 2004 WL
2757571, at *11 (Cal. Ct. App. Dec. 3, 2004) (unpublished) (reducing $5,000,000

punitive award to $2,200,000 because “the $2.2 million compensatory damage

awvard was without question ‘substantia’ and, in light of the fact that [the

60



defendant’s] conduct was not highly reprehensible* * * we conclude that a 1:1
ratio of punitive to compensatory damages is the maximum award that is
sustainable against a due process challenge”).

The decisions in Williams and Boerner are compelling here. To paraphrase
the Eighth Circuit, $1,647,355 “is a lot of money” (Williams, 378 F.3d at 799).
And, with respect to reprehensibility, defendants denial of Merrick’s disability
clam is not even in the same league as racially harassing a subordinate or
fraudulently concealing the health risks of a potentially deadly product.
Accordingly, if 1:1 is the highest constitutionally permissible ratio for the conduct
at issue in Williams and Boerner, then 1:1 also is the highest constitutionally
permissible ratio here.?

Indeed, because Merrick’s compensatory award contains a significant
amount for emotional distress ($500,000), a 1:1 ratio to the total compensatory

damages exceeds the amount necessary to punish and deter.

2 Merrick will no doubt invoke Hangarter v. Provident Life & Accident

Insurance Co., 373 F.3d 998 (9th Cir. 2004), in which this Court upheld a
$5,000,000 punitive award against Paul Revere, Provident Life & Accident, and
UnumProvident, which was 2.6 times the plaintiff’s compensatory damages. In
Hangarter, however, the panel found four of the five reprehensibility factors
identified in State Farm to be present. See id. at 1014. Although defendants
disagree with that conclusion, the presence of four reprehensibility factors readily
serves to distinguish this case from Hangarter. In any event, the 6:1 ratio here is
materially higher than the 2.6:1 ratio in Hangarter.
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In Sate Farm, the Supreme Court recognized that compensatory damages
have a deterrent effect in their own right, admonishing that “punitive damages
should only be awarded if the defendant’s culpability, after having paid
compensatory damages, is so reprehensible as to warrant the imposition of further
sanctions to achieve punishment or deterrence.” 538 U.S. at 419; see also
Memphis Cmty. Sch. Dist. v. Sachura, 477 U.S. 299, 307 (1986)
(“[d]eterrence * * * operates through the mechanism of damages that are
compensatory”’). And when those compensatory damages include a large amount
for non-economic harms, “‘there is no clear line of demarcation between
punishment and compensation and a verdict for a specified amount frequently
includes elements of both.”” 1d. at 426 (quoting Restatement (Second) of Torts §
908, cmt. ¢ (1977)).

Here, because the economic damages alone serve to erase defendants’ gain
from the denial of Merrick’s claim, every penny of the substantial emotional-
distress award necessarily has a deterrent effect. Accordingly, a punitive award
equal to the full amount of compensatory damages is excessive, and instead a
punishment in the amount of the past benefits awarded to Merrick—$1,147,355—
should be considered the constitutional maximum.

If it is alowed to stand (but see Part V, infra), the $500,000 award of

attorneys’ fees provides further reason to conclude that a punitive award equal to
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the amount of economic damages is more than sufficient to punish and deter.
Because attorneys' fees “include]] a certain punitive element” (Parrish v. Sollecito,
280 F. Supp. 2d 145, 164 (S.D.N.Y. 2003)), a plaintiff who receives a substantial
award of attorneys fees should receive “a lesser rather than greater award of
punitive damages’ (Daka, Inc. v. McCrae, 839 A.2d 682, 701 n.24 (D.C. Ct. App.
2003)).

C. The Punitive Damages Are Grossly Disproportionate To The
L egidatively Established Penalty For Comparable Conduct.

The third BMW guidepost requires a comparison between “the punitive
damages award and the civil or crimina penalties that could be imposed for
comparable misconduct.” 517 U.S. at 583. In this case, the relevant penalty is
found in Chapter 686A.183 of the Nevada Revised Statutes. The Nevada
legidlature has fixed the maximum civil penalty for an insurer who “knew or
reasonably should have known” that it was violating the provisions of Nevada's
insurance code at $5,000.° Nev. Rev. Stat. 686A.183. Because the $10,000,000
aggregate punitive award in this case is 2000 times the maximum civil penalty that
would be allowed under Nevada law for comparable (or, indeed, more egregious)
insurer misconduct, the third guidepost confirms that the award is grossly

excessive.

% Notably, however, the jury found that Paul Revere did not violate that

statute. (It was not asked whether the statute was violated by UnumProvident.)
See ER862-63.
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V. THEAWARD OF ATTORNEYS FEESSHOULD BE VACATED.

A. Under Nevada Law, Attorneys Fees May Be Awarded Only For
Frivolous Claims Or Defenses.

Nevada has “severely restricted the discretion of the court in granting
attorneys fees” Swallow Ranches, Inc. v. Bidart, 525 F.2d 995, 999 (9th Cir.
1975). Under Nevada law, attorneys fees may be awarded only if they are
expressly authorized by statute, rule, or agreement between the parties. First
Interstate Bank v. Green, 694 P.2d 496, 498 (Nev. 1986).

Merrick sought attorneys fees under Nev. Rev. Stat. 18.010(2)(b), which
authorizes an award of feesto a prevailing party only “when the court finds that the
clam or defense of the opposing party was brought or maintained without
reasonable ground or to harass the prevailing party.” Although the statute says that
courts should “liberally construe the provisions of this paragraph in favor of
awarding attorneys fees in all appropriate situations,” it defines the appropriate
situations narrowly: “It is the intent of the Legisature that the court award
attorneys fees pursuant to this paragraph and impose sanctions pursuant to Rule
11 of the Nevada Rules of Civil Procedure in al appropriate situations to punish
for and deter frivolous or vexatious claims and defenses.” Nev. Rev. Stat.
18.010(2)(b).

The linkage of attorneys fees under Nev. Rev. Stat. 18.010(2)(b) and

sanctions under Nevada's Rule 11 is not accidental: “[T]he analysis required
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under NRS 18.010(2)(b)” is “similar to” the test for frivolous litigation that
warrants sanctions under Nevada's Rule 11. Bergmann v. Boyce, 856 P.2d 560,
564 (Nev. 1993). Thus, a defendant’s decision to put the plaintiff to his proof at
trial justifies an award of attorneys fees only if its defense is “not supported by
any credible evidence at trial.”** Barozzi v. Benna, 918 P.2d 301, 303 (Nev. 1996).

B. TheDistrict Court Misinterpreted Nevada L aw.

Defendants opposed Merrick’s request for attorneys fees because their
position at trial was far from frivolous. The district court agreed, finding that “the
jury could have gone either way on this. Thisis not a slam-dunk case * * * where
the jury had to go one way it was just so clear.” ER871. That finding should have
been dispositive: Because defendants’ position was supported by credible
evidence, attorneys’' fees are not available under Nev. Rev. Stat. 18.010(2)(b).

Merrick did not challenge the district court’ s assessment of the evidence, but
instead argued that attorneys fees are available automatically in every insurance
bad-faith case under Farmers Home Mutual Insurance Co. v. Fiscus, 725 P.2d 234
(Nev. 1986). The district court accepted Merrick’s argument, and awarded

$500,000 in fees, acknowledging that, “[w]ithout the Fiscus case, | don't think |

24 To be clear, the availability of attorneys fees does not turn on an assessment

of defendants’ denial of Merrick’s clam. Attorneys fees are sanctions for
“frivolous or vexatious claims and defenses’ (Nev. Rev. Stat. 18.010(2)(b)
(emphasis added)), not for the conduct underlying the lawsuit. The relevant
guestion is whether defendants presented any credible evidence to support their
position at trial.
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would award attorneys feg[s] in this case because * * * the case could have gone
either way” and “very easily could have gone for the defendant[s].” ER879-80.

But Fiscus did not create a categorical rule that attorneys' fees are awardable
automatically in every bad-faith case. Indeed, under Nevada law, a court may not
create a new entitlement to attorneys' fees; it may only apply the existing statutes,
rules, or agreements between the parties to the facts of the case. See Green, 694
P.2d at 498. And that is exactly what Fiscus did, concluding that on the specific
facts of the case a finding of bad faith was equivalent to a finding that the
defendants' position at trial was frivolous (and that attorneys fees were thus
justified under Nev. Rev. Stat. 18.010(2)(b)).

In Fiscus, a hazard insurer denied a homeowner’s claim for loss of personal
property, citing an exclusion for damage caused by water seepage. 725 P.2d at
235. But the water-seepage exclusion was listed only under the real property
coverage in the policy. After a bench trial, the district court found that “Farmers
wrongfully denied coverage under a policy exemption that was clearly inapplicable
to thisclam.” Id. at 235. When considering attorneys' fees, the court noted that
Farmers had tried to defend the case by relying on exactly the same groundless
legal interpretation of the policy, so that “a finding of bad faith against the
insurance company [for its original denial] was at least tantamount to finding that

[its] defense was maintained without reasonable ground.” 1d. at 237. In other
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words, because the district court already had determined that Farmers invocation
of the water-seepage exclusion was frivolous, there was nothing left to decide
under Nev. Rev. Stat. 18.010(2)(b).

Here, by contrast, when the jury determined that defendants had denied
Merrick’s claim in bad faith, it did not (explicitly or implicitly) find that there was
no evidence to the contrary. Neither did the district court find that defendants had
failed to produce any credible evidence at trial. On the contrary, the court found
that the verdict “very easily could have gone for the defendant[s].” ER880. In
other words, unlike in Fiscus, the bad-faith verdict here was not “tantamount to
finding that [defendants'] defense was maintained without reasonable ground”
(725 P.2d at 237).

Because the bad-faith verdict in this case did not resolve the question
whether attorneys fees are appropriate under Nev. Rev. Stat. 18.010(2)(b), Fiscus
Is inapposite. The district court should have applied Nev. Rev. Stat. 18.010(2)(b)
to the facts of this case as it saw them. Had it done so, it would have denied
Merrick’s request. See ER879-80. The award of attorneys fees—entered in
misplaced reliance on Fiscus—is erroneous and should be vacated as a matter of

law.
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CONCLUSION
The Court should reverse the findings of liability for bad faith and punitive
damages. Alternatively, the Court should grant defendants a new trial on all issues
in which they are allowed to present the erroneously excluded evidence of post-
litigation claim handling. Failing that, the Court should grant defendants a new
trial on punitive damages in which the jury is appropriately instructed. At
minimum, the Court should reduce the punitive award to no more than the amount

of economic damages and reverse the award of attorneys' fees.
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