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1
QUESTION PRESENTED

Enacted to protect the survival and integrity of
American Indian tribes, the Indian Child Welfare
Act of 1978, 25 U.S.C. §§ 1901 et seq., establishes
“minimum Federal standards for the removal of In-
dian children from their families and the placement
of such children in foster or adoptive homes.” The Act
defines an “Indian child” in relevant part to mean an
unmarried person under the age of eighteen who is
“a member of an Indian tribe.” 25 U.S.C. §
1903(4)(a). In this case, the question presented is:

Whether a federally recognized Indian tribe’s
membership criteria determine whether a child is a

“member” of that tribe for purposes of the Indian
Child Welfare Act.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Cherokee Nation and Britiney Jane
Little Dove Nielson respectfully petition for a writ of
certiorari to review the judgment of the United
States Court of Appeals for the Tenth Circuit in this
case.

OPINION BELOW

The opinion of the United States Court of Ap-
peals for the Tenth Circuit (App., infra, la-15a) is
reported at 640 F.3d 1117. The decision of the dis-
trict court (App., infra, 16a-27a) is reported at 629 F.
Supp. 2d 1258. The orders of the district court grant-
ing the Cherokee Nation’s motion to intervene (App.,
infra, 28a-29a) and of the court of appeals denying
the motion for rehearing (App., infra, 30a-31a) are
not reported.

JURISDICTION

The court of appeals entered its judgment on
April 5, 2011, and denied a timely petition for re-
hearing on July 6, 2011. On September 23, 2011,
Justice Sotomayor extended the time for filing the
petition for a writ of certiorari to December 2, 2011.
This Court’s jurisdiction rests on 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

Section 103 of the Indian Child Welfare Act, 25
U.S.C. § 1903(4), provides in relevant part:

“Indian Child” means any unmarried person
who is under age eighteen and is either (a) a
member of an Indian tribe or (b) is eligible
for membership in an Indian tribe and is the
biological child of a member of an Indian
tribe.
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Section 103 of the Indian Child Welfare Act, 25
U.S.C. § 1913(a), further provides in relevant part:

Any consent given prior to, or within ten days af-
ter, birth of the Indian child shall not be valid.

Section 11A of the Cherokee Nation Code pro-
vides in relevant part:

A. This Section 11A is enacted * * * for the spe-
cific purpose of protecting the rights of the Cher-
okee Nation under the Indian Child Welfare Act,
25 U.S.C. § 1901 et seq.

B. [E]very newborn child who is a Direct Descen-
dent of an Original Enrollee shall be automati-
cally admitted as a member of the Cherokee Na-
tion for the period of 240 days following the birth
of the child. No request or application for Tribal
Membership or other documentation need be
submitted or delivered * * * as a prerequisite to
the temporary Tribal Membership of a child un-
der this section. Such temporary Tribal Member-
ship shall be effective automatically from and af-
ter the birth of the child for all purposes al-
though the name of the child is not entered on
the Cherokee Register.

C. The temporary Tribal Membership granted to
a child pursuant to subsection A of this section
shall automatically expire without notice to the
child or to the Sponsor or any other interested
person, at the end of the 240-day period following
the child’s birth.

STATEMENT

In the Indian Child Welfare Act (“ICWA”), 25
U.S.C. §§ 1901-1963, Congress addressed the serious
problem of Indian children being separated from
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their families and tribes through adoption or place-
ment in foster homes. To limit this practice, ICWA
imposes a number of strict substantive and proce-
dural requirements, among them that consent to
termination of parental rights given within ten days
of the birth of an “Indian child”—defined in relevant
part as an unmarried person under the age of 18 who
1s a “member of an Indian tribe”—is not valid. In this
case, petitioner Nielson’s child was a member of the
Cherokee Nation under that Tribe’s Citizenship Act.
(The Tribe is also a petitioner here.) But the Tenth
Circuit nevertheless refused to hold that the child
was a member of the Cherokee Nation for ICWA
purposes, dismissing the Citizenship Act as an illegi-
timate exercise in “gamesmanship” and holding that
a child may not be a “member” of a tribe for ICWA
purposes even though he or she is a member for in-
ternal tribal purposes.

This holding should not stand. It cannot be
squared with the language and policy of ICWA, while
departing from the approach taken to that statute by
other courts. It undermines fundamental principles
of tribal sovereignty. And it creates considerable con-
fusion about the broader significance of a tribe’s de-
termination of tribal membership. For all of these
reasons, further review of the decision below is war-
ranted.

A. Statutory Background

1. As this Court has explained, ICWA “was the
product of rising concern in the mid-1970’s over the
consequences to Indian children, Indian families, and
Indian tribes of abusive child welfare practices that
resulted in the separation of large numbers of Indian
children from their families and tribes through adop-
tion or foster care placement, usually in non-Indian
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homes.” Mississippi Band of Choctaw Indians v. Ho-
Iyfield, 490 U.S. 30, 32 (1989). Oversight hearings
held by Congress illustrated the scope of the problem
and the basis for congressional concern. Surveys in-
dicated that “25 to 35% of all Indian children had
been separated from their families and placed in
adoptive families, foster care, or institutions.” Id. at
32. The adoption rate for Indian children was eight
times that for non-Indians, and 90% of the adopted
Indian children were placed in non-Indian homes. Ib-
id. Overall, witnesses termed “the wholesale remov-
al of Indian children from their homes, * * * the most
tragic aspect of Indian life today.” Id. at 32 (citation
omitted). And while this testimony focused on “the
harm to Indian parents and their children,” “there
was also considerable emphasis on the impact on the
tribes themselves.” Id. at 34.

Faced with this evidence, Congress ultimately
concluded in legislative findings that “there is no re-
source that is more vital to the continued existence
and integrity of Indian tribes than their children.” 25
U.S.C. § 1901(3). But it also determined that “an
alarmingly high percentage of Indian families are
broken up by the removal, often unwarranted, of
their children * * * by nontribal public and private
agencies and that an alarmingly high percentage of
such children are placed in non-Indian foster and
adoptive homes and institutions.” 25 U.S.C. §
1901(4).

2. Congress responded by enacting ICWA, which
“seeks to protect the rights of the Indian child as an
Indian and the rights of the Indian community and
tribe in retaining its children in society.” Holyfield,
490 U.S. at 37 (quoting H.R. Rep. No. 95-1386, at 23,
1978 U.S.C.C.A.N. 7530 (1978)). The statute declares
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it “the policy of this Nation to protect the best inter-
ests of Indian children and to promote the stability
and security of Indian tribes and families by the es-
tablishment of minimum Federal standards for the
removal of Indian children * * *.” 25 U.S.C. § 1902.
ICWA effectuates this goal by, among other things,
setting “procedural and substantive standards for
those child custody proceedings that do take place in
state court.” Holyfield, 490 U.S. at 36. Included in
these procedural safeguards are “requirements con-
cerning notice and appointment of counsel; parental
and tribal rights of intervention and petition for in-
validation of illegal proceedings; procedures govern-
ing voluntary consent to termination of parental
rights; and a full faith and credit obligation in re-
spect to tribal court decisions.” Ibid.

Most important for present purposes, ICWA pro-
vides that “[a]ny consent [to the termination of pa-
rental rights] given prior to, or within ten days after,
birth of the Indian child shall not be valid.” 25 U.S.C.
§ 1913(a). This ten-day waiting period ensures that
the parents of an Indian child may terminate their
parental rights only after a period of deliberation
and with clear understanding of the consequences.
The parent or guardian of an Indian child or the
child’s tribe may “petition any court of competent ju-
risdiction to invalidate [the termination of parental
rights] upon a showing that such action violated”
this provision. 25 U.S.C. § 1914. And “[n]otwith-
standing State law to the contrary,” ICWA provides
that when “a final decree of adoption of an Indian
child has been vacated or set aside * * * a biological
parent * * * may petition for return of custody and
the court shall grant such petition unless there is a
showing * * * that such return of custody is not in
the best interests of the child.” 25 U.S.C. § 1916(a).
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To receive this protection under ICWA, however,
the child in question must be an “Indian child.” Un-
der the definition set forth in the Act, an “Indian
child” is “any unmarried person who is under age
eighteen and is either (a) a member of an Indian
tribe or (b) is eligible for membership in an Indian
tribe and is the biological child of a member of an In-
dian tribe.” 25 U.S.C. § 1903(4). Congress did not
further define the terms “Indian child” or “member of
an Indian tribe” in ICWA.

3. After the enactment of ICWA, the U.S. De-
partment of the Interior, Bureau of Indian Affairs
(“BIA”), promulgated ICWA guidelines to assist
courts in the application of the statute. These guide-
lines declare that “[t]he determination by a tribe that
a child is or is not a member of that tribe * * * is con-
clusive.” Guidelines for State Courts, Indian Child
Custody Proceedings (“BIA Guidelines”), 44 Fed. Reg.
67,584 § B.1(b)d@) (Nov. 26, 1979). See also ibid.
(“[T)he best source of information on whether a par-
ticular child is Indian is the tribe itself. It is the
tribe’s prerogative to determine membership crite-
ria.”) (citing Felix S. Cohen, HANDBOOK OF FEDERAL
INDIAN LAW § 4, at 133 (3d ed. 1942)). The guidelines
also declare that Congress in passing ICWA “ex-
pressed its clear preference for keeping Indian child-
ren with their families, deferring to tribal judgment
on matters concerning the custody of tribal children,
and placing Indian children who must be removed
from their homes within their own families or Indian
tribes.” Id. at 67,585-67,586 § A.1. Thus, courts
should construe ICWA “liberally * * * in favor of a
result that is consistent with these preferences.” Ib-
id.
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4. The Cherokee Nation also took steps to fully
implement ICWA’s policies. Under the Cherokee Na-
tion Constitution, persons are eligible for member-
ship in the Nation if they are “original enrollees or
descendants of original enrollees listed on the Dawes
Commission Rolls.” Cherokee Nation Const., art. IV,
sec. 1.1 Prior to 1993, however, the Cherokee Nation
required that individuals eligible for citizenship for-
mally enroll before becoming tribal members. See
Cherokee Nation Citizenship Act (“Citizenship Act”),
Legis. Act No. 6-92, §§ 6-8 (1992), amended by Legis.
Act No. 2-93 (1993) and Legis. Act No. 16-02 (2002).2
Because the Nation was concerned that this policy
had the effect of denying some newborns who were
descendants of Dawes enrollees the protection that
Congress sought to provide in ICWA, in 1993 the Na-
tion amended the Citizenship Act. Legis. Act No. 2-
93 (1993), codified at 11 C.N.C.A. § 11A (1994),
amended by Legis. Act No. 16-02 (2002). As
amended, the Citizenship Act provides that any
newborn child who is a direct descendant of an origi-
nal Dawes enrollee is automatically admitted as a
full member of the Cherokee Nation for a period of
240 days. 11 C.N.C.A. § 11A(B). See Mins. of Tribal
Council Meeting, dJuly 12, 19933; 11 C.N.C.A §
11A(A). The amendment grants full citizenship to
such children without the paperwork typically re-

1 In 1896, the Dawes Commission was established in part to
create membership rolls for the Cherokee Nation. See App., in-
fra, 5a n.2.

2 This enactment was originally titled the “Cherokee Nation
Membership Act” (see Legis. Act No. 6-92 (1992)), but was later
retitled the “Cherokee Nation Citizenship Act” (see Legis. Act
No. 16-02, § 4(a) (2002)).

3 Available at http://tinyurl.com/7lkytv3.
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quired for membership benefits: “No request or ap-
plication for Tribal Membership or other documenta-
tion need be submitted or delivered to the Registrar
as a prerequisite to the temporary Tribal Member-
ship of a child under this Section.” 11 C.N.C.A §
11A(b).

Newborns admitted under this section enjoy the
protections and benefits of tribal membership “for all
purposes” (11 C.N.C.A. § 11A(B)) and qualify as “tri-
bal citizen[s].” 11 C.N.C.A. § 4(F), amended by Legis.
Act No. 16-02 (2002). After the 240-day period ex-
pires, membership is revoked unless the child’s par-
ents or guardians submit documentation requesting
his or her formal registration as a tribal member. 11
C.N.C.A. § 11A(C). The Tribe chose that period be-
cause, at the time of the enactment of the provision,
240 days was the typical amount of time necessary to
formally register a new member with the Tribe and
the BIA. Thus, newborn Cherokee children automat-
ically receive membership benefits during this period
until the formal registration process, if begun at the
newborn’s birth, is complete.

B. Procedural History

1. On November 5, 2007, petitioner Nielson,
then age seventeen, gave birth to C.D.K. App., infra,
3a. The next day, Nielson appeared in state court in
Utah to relinquish her parental rights and give
C.D.K up for adoption to respondents, who were
present at the proceeding. Ibid. Respondents were
represented by counsel; petitioner was not. Ibid. At
the hearing, Nielson testified that she had an eighth-
grade education and that, although she was not cur-
rently on any medications because she had just given
birth, she normally takes medication for depression
and bipolar disorder. Id. at 3a-4a.
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At the adoption hearing, Nielson’s mother stated
that she (C.D.K.’s grandmother) was enrolled in a
tribe, and that she was considering enrolling Nielson
in the next few months. App., infra, at 3a n.1. (Niel-
son subsequently did become an enrolled member of
the Cherokee Nation. Ibid.) Nevertheless, the state
court judge accepted Nielson’s relinquishment of her
parental rights and awarded temporary custody of
C.D.K. to respondents. The court finalized the adop-
tion in May 2008. Id. at 4a.

2. The next month, however, Nielson filed a pe-
tition in U.S. District Court for the District of Utah
asking that termination of her parental rights be ab-
rogated under ICWA; she argued that C.D.K. is an
Indian child and that termination of her parental
rights was invalid because it came fewer than ten
days after C.D.K.’s birth. App., infra, 6a. Petitioner
Cherokee Nation intervened in the proceeding on
Nielson’s behalf (id. at 28a-29a), having determined
that C.D.K. was an “Indian child” at the time of his
adoption (id. at 4a-5a).

The district court agreed, finding “that C.D.K.
was a direct descendant of an original enrollee of the
Cherokee Nation, and thus, based on the Citizenship
Act, an Indian child within the meaning of the
ICWA.” App., infra, 6a. As a consequence, the court
held that the adoption did not accord with ICWA’s
requirements because the statute precluded termina-
tion of parental rights over C.D.K. within ten days of
his birth. The court accordingly invalidated Nielson’s
termination of her parental rights, although it went
on to conclude that it lacked the authority under
ICWA to order the return of C.D.K. to her, leaving
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ultimate determination of parental rights over the
child to the Utah state courts. Id. at 6a-7a.4

3. The court of appeals reversed, holding that
C.D.K. was not a member of the Cherokee Nation for
ICWA purposes and therefore not an “Indian child”
at the time of his adoption. App., infra, 1a-15a. The
court recognized that the case “turns on whether
C.D.K. is an ‘Indian child’ within the meaning of the
ICWA—if he is, then the ICWA applies and [Niel-
son’s] voluntary termination of parental rights must
be invalidated.” Id. at 9a. The court also agreed that
C.D.K. is a direct descendant of an original Dawes
enrollee, making him a citizen of the Cherokee Na-
tion under the Citizenship Act as of the time of the
purported parental termination. Id. at 11a-12a.

The court held, however, that the Citizenship Act
“could not grant C.D.K. [tribal] citizenship for ICWA
purposes.” Id. at 13a. In the court’s view, “the ICWA
does not apply to th[e] sort of temporary [tribal]
membership” provided by the Citizenship Act (ibid.);
the court declared that “Congress did not intend IC-
WA to authorize this sort of gamesmanship on the
part of a tribe—e.g., to authorize a temporary and
nonjurisdictional citizenship upon a nonconsenting
person in order to invoke ICWA protections.” Ibid.
Even if it did, the Tenth Circuit continued, a reading
of the statutory term “Indian child” that reached
C.D.K. would be inconsistent with the court’s under-
standing of ICWA’s legislative history. Id. at 14a-
15a. And the court rejected application here of the
principle that a “court cannot interfere with the

4 The subsequent action in state court has been stayed pending
the resolution of this proceeding. Order, In re. C.D.K., No.
20090808 (Utah S. Ct. Sept. 29, 2010).
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tribe’s determination of who is a member” because
“the Cherokee Nation does not seek to define mem-
bership only for ¢ribal purposes, but also seeks to de-
fine membership for the purposes of a federal sta-
tute.” Ibid. Here, the court concluded, “[t]he tribe
cannot expand the reach of a federal statute by a tri-
bal provision that extends automatic citizenship to
the child of a nonmember of the tribe.” Id. at 15a.

The full Tenth Circuit denied rehearing, with
Chief Judge Briscoe and Judges Kelly, Lucero, and
Holmes noting that they would have granted rehear-
ing en banc. Id. at 30a-31a.

REASONS FOR GRANTING THE PETITION

The question who qualifies as an “Indian child”
for ICWA purposes, and broader questions regarding
the authority of Indian tribes to determine tribal
membership, are recurring matters of great impor-
tance. Yet the Tenth Circuit’s resolution of those
questions is wrong: It departs from the plain purpose
of ICWA, disregards the clear contrary guidance of
the BIA, and undermines fundamental principles of
Indian sovereignty. Unsurprisingly, the approach
taken below also is inconsistent with the holdings of
other state and federal appellate courts. This Court
should grant review to clarify the law, effectuate the
congressional intent, and rectify an injury to signifi-
cant sovereign interests.

A. The Tenth Circuit Misunderstood
ICWA’s Text And Purpose.

On the face of it, Congress would appear to have
written ICWA for precisely the situation here: Peti-
tioner Nielson’s child C.D.K. was born a member of
the Cherokee Nation under that Tribe’s unambi-
guous law, yet Nielson surrendered her parental
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rights the day after C.D.K.’s birth. But the Tenth
Circuit rejected application of ICWA here, for two
principal reasons. It regarded the Citizenship Act as
inconsistent with Congress’s intent in ICWA; and it
believed that tribal membership for “tribal purposes”
does not determine tribal membership for federal
statutory purposes. Both of those conclusions are
wrong—and both depart from the holdings of other
courts, in a manner that will confuse the law and
frustrate the important goals of ICWA.

1. To begin with, the Tenth Circuit’s under-
standing of ICWA—under which a federal or state
court is free to reject a tribe’s conclusion that partic-
ular categories of persons are tribal members—is, for
several reasons, a shocking departure from the sta-
tute’s text and policy. “The starting point in discern-
ing congressional intent is the existing statutory text
* % *” Lamie v. United States Trustee, 540 U.S. 526,
534 (2004). In relevant part, Congress provided in
ICWA that an “Indian child” is a child who is “a
member of an Indian tribe.” 25 U.S.C. § 1903(4).
Nothing in the statutory language suggests that
courts rather than the tribes themselves are to de-
cide who 1s “a member of an Indian tribe.”

To the contrary, the contemporaneous under-
standing when Congress wrote ICWA was that tribes
determine their own membership: “Courts have con-
sistently recognized that one of an Indian tribe’s
most basic powers is the authority to determine
questions of its own membership. A tribe has power
to grant, deny, revoke, and qualify membership.” Fe-
lix S. Cohen, HANDBOOK OF FEDERAL INDIAN LAW §
3.03, at 176 (4th ed. 2005) (footnotes omitted). See,
e.g., Montana v. United States, 450 U.S. 544, 564
(1981) (“[T]he Indian tribes retain their inherent
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power to determine tribal membership.”); Roff v.
Burney, 168 U.S. 218, 222 (1897) (“The citizenship
which the Chicksaw Nation could confer it could
withdraw.”); F. Cohen, supra, § 4, at 133 (1942) (“The
courts have consistently recognized that in the ab-
sence of express legislation by Congress to the con-
trary, an Indian tribe has complete authority to de-
termine all questions of its own membership.”). Con-
gress surely was aware of that principle when it
enacted ICWA, and there is no reason to doubt that
Congress intended the statutory language to incorpo-
rate the principle when it referred generally to
“members” of Indian tribes. “The normal rule of stat-
utory construction is that if Congress intends for leg-
islation to change the interpretation of a judicially
created concept, it makes that intent specific.” Mid-
lantic Nat’l Bank v. New Jersey Dep’t of Envtl. Prot.,
474 U.S. 494, 501 (1986). But Congress signaled no
such departure in ICWA.

That understanding is confirmed by other ele-
ments of ICWA’s text. In a subsequent section of the
statute, Congress instructed the Secretary of the In-
terior to inform adopted Indian children, upon re-
quest and once the children reach the age of eigh-
teen, of their eligibility for enrollment in or member-
ship benefits from an Indian tribe. 25 U.S.C. §
1951(b). If the child’s parents desire anonymity,
Congress provided that “the Secretary shall certify to
the Indian child’s tribe, where the information war-
rants, that the child’s parentage and other circums-
tances of birth entitle the child to enrollment under
the criteria established by such tribe.” Ibid. (emphasis
added). It therefore is plain that Congress intended
the Tribe’s own criteria to determine in the ICWA
context whether a child is entitled to tribal member-
ship.
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2. The presumption that a tribe determines tri-
bal membership for ICWA purposes has been expli-
citly endorsed by the BIA, which concluded unequi-
vocally that “[t]he determination by a tribe that a
child is or is not a member of that tribe * * * is con-
clusive.” Guidelines for State Courts; Indian Child
Custody Proceedings, 44 Fed. Reg. 67,584 § B.1(b)(1)
(Nov. 26, 1979) (emphasis added). In particular, “[i]t
is the tribe’s prerogative to determine membership
criteria.” Ibid. (B.1 Commentary) (citing F. Cohen,
supra, § 4, at 133 (1942)). That conclusion unambi-
guously governs in the circumstances of this case,
where the Cherokee Nation determined the relevant
membership criteria and specifically found that
C.D.K. was a member of the Cherokee Nation. Al-
though the Tenth Circuit chose to ignore the BIA
guidance, the agency’s view “constitute[s] a body of
experience and informed judgment to which courts
and litigants may properly resort.” Skidmore v. Swift
& Co., 323 U.S. 134, 140 (1944). The Tenth Circuit
offered no reason for discounting the expert agency’s
view on this question.

3. It therefore is no surprise that the over-
whelming majority of state courts (including several
state courts of last resort)—which handle the bulk of
cases under ICWA—have held that “[w]hether a per-
son 1s a member of a Native American tribe for
ICWA purposes is for the tribe itself to answer: a Na-
tive American ‘tribe’s determination of membership
or membership eligibility is conclusive and final’
*** An appellate court may not second-guess the
internal decision-making processes of the tribe in re-
gard to its membership determination.” In re Phillip
A.C., 149 P.3d 51, 56 (Nev. 2006) (citations and foot-
notes omitted). See also In re Adoption of C.D., 751
N.W.2d 236, 241 (N.D. 2008) (“An Indian tribe’s de-
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terminations of its own membership and eligibility
for membership are binding and conclusive in an
ICWA proceeding.”); B.H. v. People ex rel X.H., 138
P.3d 299, 303 (Colo. 2006) (en banc) (“Tribal mem-
bership * * * is not defined by the Act. Membership
for purposes of the Act 1s instead left to the control of
each individual tribe.”); In re A.G., 109 P.3d 756,
758-759 (Mont. 2005) (“Tribes have the sole power to
determine tribal membership unless otherwise li-
mited by statute or treaty * * *.”; “[Flor ICWA de-
termination purposes * * * tribes have the ultimate
authority to decide who qualifies as an ‘Indian
child.”); In re Interest of J.L.M., 451 N.W.2d 377, 396
(Neb. 1990) (“In the absence of a Congressional defi-
nition, an Indian tribe has authority to determine its
own membership.”) (quoting Angus v. Joseph, 655
P.2d 208, 212 (Or. 1982)); In re M.C.P., 571 A.2d 627,
634 (Vt. 1989) (“The tribe * * * is the arbiter of its
membership and as the commentary to the guide-
lines states is the best source of information on
whether the juvenile is a member.”). The Tenth Cir-
cuit made no attempt to reconcile its decision with
this overwhelming body of authority.5

5 See also Jared P. v. Glade T., 209 P.3d 157, 161 (Ariz. App.
2009) (“Each tribe * * * determines its membership, and its de-
termination that a person is a member of the tribe is conclu-
sive” for ICWA purposes); D.B. v. Superior Court, 89 Cal. Rptr.
3d 566, 574 (Cal. App. 2009) (finding that under ICWA each In-
dian tribe “has sole authority to determine its membership cri-
teria, and to decide who meets those criteria™) (citation omit-
ted); People ex rel. T.M.W., 208 P.3d 272, 274 (Colo. App. 2009)
(“Tribal membership is not defined by the ICWA. Instead, each
Indian tribe has the authority to determine its membership cri-
teria and decide who meets those criteria.”).
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4. In nevertheless refusing to give effect to the
Cherokee Nation’s membership criteria, the Tenth
Circuit placed much weight on its view that, in mak-
ing newborns temporary members of the Tribe pend-
ing completion of the necessary paperwork, the Na-
tion was engaging in “gamesmanship” by structuring
tribal membership rules “in order to invoke ICWA
protections.” App., infra, 13a-14a. That analysis,
however, turns the statute on its head. There can be
no doubt that Congress intended, emphatically, to
give tribes the ability to take advantage of the “nu-
merous prerogatives accorded [them] through the
ICWA’s substantive provisions.” Holyfield, 490 U.S.
at 49. The Citizenship Act, by precluding circumven-
tion of ICWA’s 10-day adoption limit, operates in just
that way to make effective one of ICWA’s principal
provisions; it effectuates, rather than undermines,
ICWA'’s goals. Indeed, it is the Tenth Circuit’s view
that the Citizenship Act is illegitimate that “would,
to a large extent, nullify the purpose the ICWA was
intended to accomplish.” Id. at 51.

Moreover, when it enacted ICWA Congress noted
the very concern that is addressed in the Citizenship
Act: that infants would be unable to benefit from
ICWA due to tribes’ cumbersome enrollment
processes. See H.R. Rep. No. 95-1386, at 17 (noting
that a “minor, perhaps infant, Indian does not have
the capacity to initiate the formal, mechanical proce-
dure necessary to become enrolled in his tribe to take
advantage of the very valuable cultural and property
benefits flowing therefrom”). The Citizenship Act re-
solves this danger by conferring full citizenship for
all purposes on eligible children for a period long
enough for their parent or guardian to formally
enroll them—or long enough for their Tribe to step in
to do so, a matter of considerable importance because
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“the tribe has an interest in the child which is dis-
tinct from but on a parity with the interest of the
parents.” Holyfield, 490 U.S. at 52 (citation omitted).
The decision of a Tribe to loosen the procedural re-
quirements for children’s tribal membership, while
maintaining the substantive heritage requirements,
therefore is fully commensurate with the congres-
sional intent.

Similarly, the Tenth Circuit complained that the
Cherokee Nation imposed “nonjurisdictional citizen-
ship upon a nonconsenting person.” App., infra, 13a-
14a. This criticism is a bit bewildering. It is not ap-
parent what “nonjurisdictional” citizenship means;
newborns who are direct descendants of Dawes
enrollees are citizens of the Cherokee Nation for all
purposes. As for consent, such newborns are “non-
consenting” in just the same way that children born
in New York are not asked whether they consent at
birth to become citizens of the United States. And if,
instead, the court had it in mind that it is the birth
parents who are “nonconsenting,” its rationale runs
squarely afoul of basic ICWA policy. As the Court
held in Holyfield, Congress intended “ICWA’s juris-
dictional and other provisions” to apply “even in cas-
es where the parents consented to an adoption, be-
cause of concerns going beyond the wishes of indi-
vidual parents.” 490 U.S. at 50.

5. The Tenth Circuit also sought support in
ICWA'’s legislative history, which it believed showed
“that Congress considered, but ultimately rejected,
an expansive definition of ‘Indian child’ that was
comparable to the definition employed in the Citi-
zenship Act.” App., infra, 14a. In support of this con-
clusion, the court noted that an “earlier draft” of
ICWA would have defined “Indian” as “any person
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who 1s a member of or who is eligible for membership
in a federally recognized Indian tribe.” Ibid. (quoting
S. Rep. No. 95-597, at 2 (1977)). The court compared
this earlier version to the enacted language, in which
“Indian child” refers to a child who (1) 1s a tribal
member or (2) is eligible for membership and is the
biological child of a member of an Indian tribe. Be-
cause a child in C.D.K.’s position would have been an
“Indian” within the meaning of ICWA under the un-
enacted language “even without the Citizenship Act
because he was eligible for membership in a federally
recognized tribe,” the court believed that the enacted
ICWA language somehow “limited membership for
those children who were eligible for membership be-
cause they had a parent who is a member.” Ibid.

On the face of it, however, this reasoning is pre-
mised on a non sequitur. The unenacted language
would have applied ICWA’s protections to children
who were not tribal members (so long as they were
eligible for membership); the enacted language ap-
plies ICWA’s protections to children who are mem-
bers (or who are eligible for membership and whose
parents are members). This change in language says
nothing about the standards that tribes may use in
settling tribal membership—and nothing about the
status of children like C.D.K., who (at the relevant
time) was a member of his Tribe under that Tribe’s
membership criteria. Here, too, the court’s contrary
view makes no sense at all. The court opined that,
according to the legislative history, the Citizenship
Act’s definition of citizenship would violate Con-
gress’s intent “even if [it granted] full citizenship as
opposed to temporary [citizenship].” Ibid. But if the
Tenth Circuit were correct, that would mean that
Congress had simply directed that newborns not be
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treated as tribal members under ICWA. And that
would write ICWA’s 10-day rule out of the statute.®

While focusing on unenacted language, the court
of appeals ignored the more fundamental and inar-
guable congressional intent in ICWA: to preserve tri-
bal sovereignty and safeguard Indian children. There
is no doubt that Congress sought “to protect the
rights of the Indian child as an Indian and the rights
of the Indian community and tribe in retaining its
children in society.” Holyfield, 490 U.S. at 37 (cita-
tion omitted). The Citizenship Act accomplishes that
purpose; the Tenth Circuit’s rule undermines it.?

6 In fact, legislative background disregarded by the Tenth Cir-
cuit offers an explanation for the change in the enacted lan-
guage. After examining the proposed original text, the Depart-
ment of Justice voiced concern that the language would inap-
propriately make a race-based distinction that could implicate
the rights of non-tribal members to seek redress in state court.
See H.R. Rep. No. 95-1386, at 35-37, 39. Congress put the lan-
guage in its current form after receipt of this criticism. See H.R.
Rep. No. 95-1386, at 12. In doing so, it appears that the change
in language signaled Congress’s view that making ICWA pro-
tection contingent on tribal membership, rather than ancestry,
would limit the concern with making a race-based distinction.
See H.R. Rep. No. 95-1386, at 12 (“While the committee did not
agree with the Department [of Justice] on these issues, certain
changes were made in the legislation which will meet some of
the Department’s concerns.”). Even so, however, Congress rec-
ognized its authority “to act to protect the valuable rights of a
minor Indian who is eligible for enrollment in a tribe[.] * * *
Obviously, Congress has power to act for their protection.” Id.
at 17.

7 To the extent that there is any doubt on this point, it is clear
that “statutes are to be construed liberally in favor of the In-
dians, with ambiguous provisions interpreted to their benefit.”
Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985).
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B. The Tenth Circuit Erred In Distinguish-
ing Between “Membership” For Tribal
And Federal Statutory Purposes.

The Tenth Circuit’s misunderstanding of ICWA
was not the extent of its error. In response to peti-
tioners’ argument below that a “court cannot inter-
fere with the tribe’s determination of who is a mem-
ber,” the court acknowledged that “tribes * * * have
exclusive authority on membership determinations
for tribal purposes.” App., infra, 14a (citation omit-
ted). But it held that principle immaterial to the in-
terpretation of ICWA because “the Cherokee Nation
does not seek to define membership only for tribal
purposes, but also seeks to define membership for
the purposes of a federal statute.” Id. at 14a-15a.
That holding was a fundamental error that threatens
to undermine basic principles of Indian sovereignty.

As a general matter, “Indian tribes are ‘distinct,
independent political communities, retaining their
original natural rights’ in matters of local self-
government.” Santa Clara Pueblo v. Martinez, 436
U.S. 49, 55 (1978) (quoting Worcester v. Georgia, 31
U.S. (6 Pet.) 515, 559 (1832)). And as an elemental
aspect of its sovereign authority, “[a] tribe’s right to
define its own membership for tribal purposes has
long been recognized as central to its existence as an
independent political community.” Id. at 72 n.32.

To be sure, as the Tenth Circuit recognized, the
meaning of terms used in federal statutes is a federal
question, and Congress could provide that the word
“membership” used in the tribal context for federal
statutory purposes diverges from a tribe’s own defi-
nition. See generally Santa Clara Pueblo, 436 U.S. at
56 (noting that Congress has “plenary authority to
limit, modify or eliminate the powers of local self-
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government which the tribes otherwise possess”).
But the Tenth Circuit went astray in concluding that
Congress did depart from use of the tribes’ own
membership criteria in ICWA. In fact, absent the
clearest congressional statement to the contrary in
the statutory text, there must be a strong presump-
tion that a congressional reference to tribal member-
ship incorporates the tribe’s own membership crite-
ria. There is a compelling reason for this: tribal
membership is bound up in the tribe’s sovereign self-
determination—as it is in ICWA, where the statutory
focus on tribal membership is designed to “promote
the stability and security of Indian tribes.” 25 U.S.C.
§ 1902. In this context, it i1s almost nonsensical to
read a federal statute as incorporating a concept of
tribal membership that departs from a tribe’s own
definition. Such an outcome could not be thought
proper absent a wholly unambiguous direction from
Congress. Cf. Lane v. Pena, 518 U.S. 187, 192 (1996)
(U.S. sovereign immunity will be found waived only
where congressional intent to do so is “unequivocally
expressed in statutory text”).

Applying this understanding, other courts have
recognized that federal statutes turning on tribal
membership look dispositively to the tribes’ own de-
termination of who is a member. In Smith v. Babbitt,
100 F.3d 556 (8th Cir. 1996), for example, the Eighth
Circuit addressed the application of the Indian Gam-
ing Regulatory Act, 25 U.S.C. §§ 2701-2721, which
provides for the distribution of gaming proceeds to
tribal members. Plaintiffs challenged the distribu-
tion of funds, a question that “turnf[ed] on the issue
of tribal membership.” Smith, 100 F.3d at 558. But
the Eighth Circuit stated that “[sJuch membership
determinations are generally committed to the dis-
cretion of the tribes themselves * * *. As the United
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States Supreme Court has stated, ‘[a] tribe’s right to
define its own membership for tribal purposes has
long been recognized as central to its existence as an
independent political community.” Ibid. (quoting
Santa Clara Pueblo, 436 U.S. at 72 n.32). And quot-
ing with approval the district court’s decision, the
Eighth Circuit continued:

Congress did not define “member” when it
enacted IGRA, nor would federally imposed
criteria be consonant with federal Indian pol-
icy. The great weight of authority holds that
tribes have exclusive authority to determine
membership issues. A sovereign tribe’s abili-
ty to determine its own membership lies at
the very core of tribal self-determination; in-
deed, there is perhaps no greater intrusion
upon tribal sovereignty than for a federal
court to interfere with a sovereign tribe’s
membership determinations.

Id. at 559 (quotation omitted).

The Tenth Circuit’s approach in this case, which
reasoned that Congress departed (in an undefined
way) from the tribal definition of “membership,” can-
not be squared with the Eighth Circuit’s holding in
Smith. Indeed, we are not aware of any other case in
which a court, construing a federal statute that turns
on tribal membership, found Congress to have pro-
vided that persons treated as members by a tribe
nevertheless should be denied member status in that
tribe as a matter of federal statutory law. As we have
explained, state supreme courts uniformly have fol-
lowed the Smith approach in the context of ICWA,
accepting tribal membership determinations as con-
clusive. See pp. 14-15, supra. If left undisturbed, the
decision below therefore will call into question the
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application of this rule and place in doubt a range of
tribal membership decisions. Given the interference
with tribal self-determination worked by that out-
come, review by this Court is imperative.

C. The Tenth Circuit’s Decision Is Signifi-
cant And Far-Reaching.

For a number of reasons, the issue presented
here 1s one of substantial practical significance.
First, ICWA 1is the subject of frequent litigation and
advances enormously important policies.8 Congress
recognized that “the United States has a direct inter-
est, as trustee, in protecting Indian children who are
members of or are eligible for membership in an In-
dian tribe.” 25 U.S.C. § 1901(3). In enacting the sta-
tute, Congress emphasized that “there is no resource
that is more vital to the continued existence and in-
tegrity of Indian tribes than their children,” 25
U.S.C. §1901(3), and that additional safeguards
were needed to “protect the best interests of Indian
children and to promote the stability and security of
Indian tribes and families,” id. § 1902. See F. Cohen,
supra, § 11.01[1] (2005) (the “overriding purpose [of
ICWA] is to protect, preserve, and advance the inte-
grity of Indian families”). Congress thus intended to
halt the “wholesale separation of Indian children
from their families” through state court proceedings.
H.R. Rep. No. 95-1386, at 9. The decision below will
frustrate that important goal—a point made manif-
est by the Tenth Circuit’s disregard for the guidance
provided by the BIA, which emphasizes that “[t]he
determination by a tribe that a child is or is not a

8 A Westlaw search reveals nearly 2500 reported ICWA-related
cases decided by state and federal courts across the United
States.
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member of that tribe 1s conclusive.” BIA Guide-
lines, 44 Fed. Reg. at 67,584 § B.1(b)(1).

Second, the Tenth Circuit’s holding on a matter
of Indian law will have wide application. The Tenth
Circuit is home to seventy-five federally recognized
Indian tribes and to more than forty percent of the
Native American population of the United States.
See 2010 Census, U.S. CENSUS BUREAU,
http://tinyurl.com/pkyzck; Population Distribution
and Change, 2010 Census of Population and Hous-
ing, U.S. Census Bureau, http://tinyurl.com/3gdko8e;
Indian Entities Recognized and Eligible To Receive
Services From the United States Bureau of Indian
Affairs, No. 190, 75 Fed. Reg. 60810 (Oct. 1, 2010).
Moreover, ICWA questions are frequently litigated in
state courts within the Tenth Circuit. See, e.g., In re
Esther V., 248 P.3d 863 (N.M. 2011); In re A.J.S., 204
P.3d 543 (Kansas 2009); In re Adoption of Halloway,
732 P.2d 962 (Utah 1986). That raises the danger
that the Tenth Circuit’s aberrant rule will lead to in-
consistent results and forum shopping. Indeed, the
approach taken below cannot be reconciled with the
Colorado Supreme Court’s holding that “[t]ribal
membership * * * is not defined by the Act. Member-
ship for purposes of the Act is instead left to the con-
trol of each individual tribe.” People ex rel X.H., 138
P.3d at 303.

Third, the Tenth Circuit’s holding creates broad-
er uncertainty about the deference due tribes in the
determination of tribal membership for federal statu-
tory purposes. That issue is a significant one; Con-
gress often hinges federal rights and benefits on
membership in an Indian tribe. See, e.g., Indian Civil
Rights Act, 25 U.S.C. §§ 1301-1303 (2006) (extending
due process and individual liberties to members of
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Indian tribes); Indian Gaming Regulatory Act, 25
U.S.C. § 2701 et seq. (establishing the federal frame-
work for regulating Indian gaming); Indian Reorgan-
1ization Act, 25 U.S.C. § 476 et seq. (restoring rights
to Native Americans including self-government and
asset management). Until the decision below, the
virtually unanimous presumption had been that such
provisions look to the tribe’s own criteria in identify-
ing tribal members. The Tenth Circuit’s departure
from that understanding warrants this Court’s at-
tention.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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Chrissi R. Nimmo, Assistant Attorney General, Che-
rokee Nation, Tahlequah, Oklahoma for Intervenor-
Appellee.

Before HARTZ, TACHA, and EBEL, Circuit
Judges.

EBEL, Circuit Judge.

This case concerns the application of the Indian
Child Welfare Act ICWA), 25 U.S.C. §§ 1901-1963,
which, among other things, imposes a period of ten
days before a parent can consent to the termination
of her parenting rights over an “Indian child.” The
day after giving birth to C.D.K., Petitioner-Appellee
Britney Jane Little Dove Nielson appeared in state
court in Utah to relinquish her parenting rights and
consent to the adoption of her son by Respondents-
Appellants Sunny and Joshua Ketchum. The court
determined that although Nielson’s mother was a
registered member of the Cherokee Nation, Nielson
was not, and consequently the court approved the
adoption without applying the procedural safeguards
of the ICWA.

Later, Nielson filed suit in federal district court,
claiming that C.D.K. was an Indian child at the time
of the adoption and hence the ICWA’s ten-day wait-
ing period should have applied. Even though she was
not herself a member of the Cherokee Nation, Niel-
son pointed to a law passed by the Cherokee Nation
establishing automatic temporary Cherokee citizen-
ship for any newborn who is the direct descendant of
a Cherokee listed on the Dawes Commission Rolls.
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The district court agreed that this act established
tribal citizenship for C.D.K., and it invalidated Niel-
son’s relinquishment of parental rights, leaving the
matter of custody of C.D.K. for the Utah state courts.
We exercise jurisdiction pursuant to 28 U.S.C. § 1291
and reverse on the grounds that C.D.K. was not a
member of the Cherokee Nation for ICWA purposes
at the time of the adoption.

I. Background

On November 5, 2007, Nielson, who was seven-
teen at the time, gave birth to C.D.K. The very next
day, Nielson, accompanied by her mother, appeared
in state court in Utah and (a) relinquished her pa-
renting rights and (b) consented to the adoption of
the child by Joshua and Sunny Ketchum, in accor-
dance with Utah law. See Utah Code Ann. § 78B-6-
125(1) (“A birth mother may not consent to the adop-
tion of her child or relinquish control or custody of
her child until at least 24 hours after the birth of her
child.”). The Ketchums were also present and were
represented by counsel; the court informed Nielson of
her right to be represented by counsel, but Nielson
stated that she did not wish to retain counsel.

At the hearing, Nielson’s mother stated that she
(C.D.K’s grandmother) was enrolled in a tribe, but
that she had never enrolled her children, including
Nielson.! No one at the hearing specifically inquired
as to whether the newborn was a member of an In-
dian tribe. Nielson testified that she had only an
eighth-grade education and stated that although she

1 She did, however, state that they were considering enrolling
Nielson in the next few months, and Nielson in fact became an
enrolled member of the Cherokee Nation on August 5, 2008.
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was not currently on any medications because she
had just given birth, she normally does take medica-
tion for depression and bipolar disorder. She also
stated that she understood that by relinquishing her
parenting rights, she would not be allowed to later
change her mind, and she signed a consent and re-
linquishment form and agreed to the adoption of
C.D.K. by the Ketchums. The state court judge ac-
cepted the relinquishment, awarded temporary cus-
tody to the Ketchums, and the adoption was finalized
in May 2008.

On June 25, 2008, Nielson filed a petition in the
U.S. District Court for the District of Utah asking
that her voluntary termination of parental rights be
invalidated pursuant to § 1914 of the ICWA. The
ICWA “regulates proceedings for termination of pa-
rental rights, adoptions, and foster care placement
involving Indian children.” Felix S. Cohen,
HANDBOOK OF FEDERAL INDIAN LAW § 11.01[1], at 820
(2005 ed.). The ICWA provides rights to the Indian
child, the child’s parents, and the child’s tribe, and
creates “a statutory scheme to prevent states from
improperly removing Indian children from their par-
ents, extended families, and tribes.” Id. The “overrid-
ing purpose [of the ICWA] is to protect, preserve, and
advance the integrity of Indian families” by provid-
ing for procedural and substantive safeguards that
limit the ability of the state courts to remove an In-
dian child from her family. Id.

The Cherokee Nation subsequently intervened
on Nielson’s behalf. Both Nielson and the Cherokee
Nation argued that C.D.K. was an “Indian child”
within the meaning of the ICWA at the time of his
adoption, pursuant to Chapter 2, Section 11A of the
Cherokee Nation Citizenship Act (“Citizenship Act”).



Ha

The Citizenship Act was adopted “for the specific
purpose of protecting the rights of the Cherokee Na-
tion under the [ICWA].” (App. at 340.) Section
11A(B) provides as follows:

Notwithstanding any provisions of this title
to the contrary, every newborn child who is a
Direct Descendant of an Original Enrollee[2]
shall be automatically admitted as a citizen
of the Cherokee Nation for a period of 240
days following the birth of the child. No re-
quest or application for Tribal Citizenship or
other documentation need be submitted or
delivered to the Registrar as a prerequisite to
the temporary Tribal Citizenship of a child
under this section. Such temporary Tribal Ci-
tizenship shall be effective automatically
from and after the birth of the child for all
purposes although the name of the child is
not entered on the Cherokee Register.

(Id. (emphasis, footnote added).) The temporary citi-
zenship automatically expires after 240 days unless
the child applies for citizenship. (Id. § 11A(C).) Based
on the Citizenship Act, Nielson claimed that C.D.K.
was an Indian child at the time of his adoption and
thus protected by the ICWA. Accordingly, she ar-
gues, because the ICWA procedural requirements
were not followed when she consented to the termi-
nation of her parental rights—specifically, Nielson

2 An “original enrollee” is someone who was listed on the
Dawes Commission Rolls. (App. at 463.) The Dawes Commis-
sion was established in 1896 to, among other things, create
membership rolls for the Cherokee Nation. See Vann v. Kemp-
thorne, 534 F.3d 741, 744 (D.C. Cir. 2008) (citing Act of June 10,
1896, ch. 398, 29 Stat. 321, 339).
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relinquished her parenting rights less than ten days
after C.D.K.’s birth, see 25 U.S.C. § 1913(a)—the
termination was invalid. See 25 U.S.C. § 1914 (per-
mitting courts to invalidate a termination of parental
rights when the procedural requirements of the
ICWA are not complied with).

The district court agreed. On June 3, 2009, the
district court concluded that C.D.K. was a direct des-
cendant of an original enrollee of the Cherokee Na-
tion, and thus, based on the Citizenship Act, an In-
dian child within the meaning of the ICWA. Accor-
dingly, because the adoption process did not accord
with the ICWA the court invalidated Nielson’s ter-
mination of her parental rights over C.D.K., pur-
suant to 25 U.S.C. § 1914. The court thus granted
Nielson partial summary judgment and denied the
Ketchums’ motion for summary judgment.

Less than two weeks later, on June 15, 2009, the
court clarified that while it granted Nielson’s motion
for summary judgment pursuant to § 1914—thus in-
validating the relinquishment of parental rights—it
also denied Nielson’s motion for summary judgment
seeking vacature of the adoption proceedings under
25 U.S.C. § 1913(d) on the ground that Nielson’s con-
sent was obtained through fraud and duress. See 25
U.S.C. § 1913(d) (“Upon a finding that such consent
[to the adoption] was obtained through fraud or du-
ress, the court shall vacate [the adoption] decree and
return the child to the parent.”). Nielson has not ap-
pealed this determination.

Three days later, on June 18, 2009, the district
court concluded that it lacked jurisdiction to order
C.D.K’s return to Nielson’s custody. Because the
court denied Nielson’s motion for summary judgment
under § 1913(d)—which would have required the
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court to order a return of the child if the adoption de-
cree had been vacated due to fraud or duress—that
section of the ICWA could not support jurisdiction to
order C.D.K.’s return to Nielson’s custody. The court
stated, and the parties agreed, that the court could
not order return of custody unless the petitioner
complied with § 1916, wh