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INTEREST OF THE AMICI CURIAE

Amicus Curiae Hindu American Foundation is a human-
rights group whose purpose is to provide a voice for this na-
tion’s growing number of Hindu Americans. A central func-
tion of the HAF is to represent the interests of its membersin
important matters before the courts, Congress, and the Ex-
ecutive Branch.!

Amicus Curiae Buddhist Peace Fellowship seeks to con-
tribute a Buddhist perspective to socia and policy matters by,
among other things, furthering the values of wisdom, com-
passion, and peace. Founded in 1978, BPF has more than
4,000 members in 45 chapters in the United States and
abroad.

Amicus Curiae Association on American Indian Affairs
is a private organization governed by an all-Native American
Board of Directors. Its mission is to promote the welfare of
American Indians and Alaska Natives by supporting efforts
to sustain and perpetuate their cultures, protect their sover-
eignty, constitutional, legal and human rights, and naturad
resources and improve their health, education, and economic
and community development. The Association has long been
involved in efforts to protect the religious freedom and sa-
cred lands of Native Americans.

Amicus Curiae The Interfaith Alliance is anational grass-
roots organization of over 150,000 individuals of faith and
goodwill drawn from more than 75 different religious tradi-
tions or beliefs — including Christianity, Judaism, Islam,
Hinduism, Buddhism, Native American religions, Wicca, and
others. Dedicated to promoting mutual respect, cooperation

! Pursuant to Rule 37.6, amici state that this brief was not authored in
whole or in part by counsel for a party and that no person or entity, other
than the amici curiae, their members, and their counsel made a monetary
contribution to its preparation and submission. The written consents of
the parties to the filing of this brief have been filed with the Clerk.



and civility, TIA strives to promote religion as a positive and
healing force in the life of the Nation.

As adherents of non-Judeo-Christian religions, Hindu
Americans, Buddhist Americans, and Native Americans have
a direct interest in this case. They, like al Americans, are
guaranteed religious freedom by the religion clauses of the
First Amendment. The ability of these minority religious
groups to take part equally in American civic life, a funda-
mental freedom protected by the religion clauses, is threat-
ened by the Fourth Circuit’'s holding that the Establishment
Clause does not prohibit governments from excluding non-
Judeo-Christian clergy from eligibility to offer legidative
invocations. The Amici Curiae represented in this brief
therefore have a strong interest in urging this Court to grant
the petition for certiorari and reverse the decision below.

INTRODUCTION AND SUMMARY OF ARGUMENT

The Fourth Circuit held that the Establishment Clause is
no impediment to allocating the right to deliver invocations
at the beginning of public sessions of local legidlative bodies
based exclusively on the religion of the applicant. In this
particular case, the local government expressly limits the
right to deliver invocations to representatives of monotheistic
religions in “the Judeo-Christian tradition” (Pet. App. 5-6,
32), while excluding representatives of all other religions,
including Hinduism, Buddhism, and Native American relig-
ions. Hence, if the Dalai Lama were to request the opportu-
nity to present an invocation before an open session of the
Chesterfield County Board of Supervisors, he would be
turned away — and under the Fourth Circuit’s understanding
of the Establishment Clause, there would be nothing wrong
with that.

And yet nothing could more squarely implicate the core
concerns underlying the Establishment Clause than discrimi-
nating among religions in the distribution of government fa-
vors. Not only is religious favoritism precisely the evil that



the Establishment Clause was aimed at precluding, but the
task of determining whether a particular religious sect is
monotheistic or “in the Judeo-Christian tradition” is clearly
one that the Framers saw to be a theological function, not a
governmental one. Governments are extraordinarily poorly
suited to be arbiters of theology, and when they arrogate that
role, nothing good can come of it. Not only are they certain
to err, but they cannot help driving wedges between religions
and between denominations of the same religion.

The decision of the Fourth Circuit eviscerates the Estab-
lishment Clause's prohibition against discriminating among
religions — at least in the area of legidative prayer. The
Court should grant certiorari to correct this misguided and
deleterious exception to the fundamental precept that gov-
ernment may not discriminate on the basis of religion.

ARGUMENT

A. Allocating The Privilege Of Delivering A Legida-
tive Prayer On The Basis Of Religion Violates
The Core Purpose Of The Establishment Clause.

This case involves questions that go to the heart of our
national identity. This country was founded upon the princi-
ple of religious liberty. But from time to time we have
strayed from that polestar to the disadvantage of adherents of
minority religions.?> The exclusion of these groups from par-
ticipation in important aspects of public life — including
civic rituals, like those conducted by respondent, that are
open to majority faiths — communicates societal disdain for
minority beliefs,

As Justice Breyer has noted, government favoritism
among religions is impermissible because it may “work de-
terrence’ of the disfavored beliefs. Van Orden v. Perry, 125

2 See, eg., Thomas C. Berg, Minority Religions and the Religion

Clauses, 82 WAsH. U. L.Q. 919, 927 (2004) (giving historical examples
of violent attacks on religious minorities).



S. Ct. 2854, 2868 (2005) (Breyer, J., concurring) (quoting
School Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 305
(1963) (Goldberg, J., concurring)). Such deterrence is, of
course, the result of the (accurate) perception of religious mi-
norities that their beliefs are scorned by their own govern-
ment and render them vulnerable to marginalization. Preven-
tion of such governmental discrimination was an animating
principle behind the First Amendment:

The Framers and the citizens of their time intended
not only to protect the integrity of individual con-
science in religious matters * * *, but to guard
against the civic divisiveness that follows when the
Government weighs in on one side of religious de-
bate; nothing does a better job of roiling society, a
point that needed no explanation to the descendants
of English Puritans and Cavaliers (or Massachusetts
Puritans and Baptists).

McCreary County v. Am. Civil Liberties Union, 125 S. Ct.
2722, 2742 (2005) (internal citation omitted). See also West
Virginia Sate Bd. of Educ. v. Barnette, 319 U.S. 624, 638
(1943) (observing that the Bill of Rights was meant “to with-
draw certain subjects from the vicissitudes of political con-
troversy, to place them beyond the reach of mgorities and
officias’); 1 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN
AMERICA 295 (Arthur Goldhammer trans., Library of Amer-
ica 2004) (1835) (describing the Constitution as a counterma-
joritarian document intended largely to protect minorities
from the “tyranny of the majority”).

Indeed, the Framers believed that religious minorities
were to be not just protected but prized, because religious
diversity contributes to the security of religious freedom. See
THE FEDERALIST NO. 51 (James Madison) (“In a free gov-
ernment the security for civil rights must be the same as that
for religious rights. It consists in the one case in the multi-
plicity of interests, and in the other in the multiplicity of
Sects.”).



For such reasons, Justice Iredell defended the Constitu-
tion’s prohibition on religious tests (Art. VI, cl. 3) during the
ratification debates in North Carolina:

[t is objected that the people of America may, per-
haps, choose representatives who have no religion at
all, and that pagans and Mahometans may be admit-
ted into offices. But how is it possible to exclude
any set of men, without taking away that principle
of religious freedom which we ourselves so warmly
contend for?

4 J. ELLIOT, DEBATES IN THE SEVERAL STATE CONVENTIONS
ON THE ADOPTION OF THE FEDERAL CONSTITUTION 194
(1836).

Moreover, the Founders believed that state-sponsored re-
ligion posed as great a threat to the freedom of conscience as
did physical coercion:

By the time of the adoption of the Constitution, our
history shows that there was a widespread aware-
ness among many Americans of the dangers of a un-
ion of Church and State. These people knew, some
of them from bitter personal experience, that one of
the greatest dangers to the freedom of the individual
to worship in his own way lay in the Government’s
placing its official stamp of approval upon one par-
ticular kind of prayer or one particular form of reli-
gious services. They knew the anguish, hardship
and bitter strife that could come when zealous reli-
gious groups struggled with one another to obtain
the Government's stamp of approval from each
King, Queen, or Protector that came to temporary
power.

Engel v. Vitale, 370 U.S. 421, 429 (1962) (emphasis added).
See also Epperson v. Arkansas, 393 U.S. 97, 103-104 (1968)
(“Government in our democracy, * * * may not aid, foster, or
promote one religion or religious theory against another or



even against the militant opposite.”). For just these reasons
Thomas Jefferson, whose views on the subject helped shape
the Constitution’s religion clauses, wrote that the “protection
of opinion” in the Virginia Act for Establishing Religious
Freedom “was meant to be universa * * *, to comprehend,
within the mantle of its protection, the Jew and the Gentile,
the Christian and Mahometan, the Hindoo, and infidel of
every denomination.” T. JEFFERSON, Autobiography, in 1
THE WRITINGS OF THOMAS JEFFERSON 62 (P. Ford ed. 1892).

In derogation of these foundational principles, Chester-
field has adopted a policy of exclusion. Because the Board's
invocations “are traditionally made to a divinity that is con-
sistent with the Judeo-Christian tradition,” it has declared
that practitioners of religions that “invoke[ ] polytheistic, pre-
Christian deities’ (Pet. App. 32) may not deliver invocations.
If there were any doubt that this policy constitutes official
disapproval of minority religious beliefs, it was dispelled by
the reactions of members of the Board. One supervisor has
been quoted as saying of petitioner’s religion that “[i]t is a
mockery. It is not any religion | would subscribe to.” Pet.
App. 17 n.4. And the then-chairman of the Board testified in
his deposition: “I believe this nation was intended to be a
Christian nation. * * * Only in the years subsequent in the
judicial theater have we come to expand and go beyond that.”
C.A.JA. 270.

By preferring “Judeo-Christian” religions to all other re-
ligions, the County has sent an unequivocal “message to
nonadherents that they are outsiders, not full members of the
political community, and an accompanying message to ad-
herents that they are insiders, favored members of the politi-
cal community.” Lynch v. Donnelly, 465 U.S. 668, 638
(1984) (O'Connor, J., concurring). The Establishment
Clause condemns this form of exclusion.

Though the County argues that its list of leaders eligible
to deliver legidative prayers “guarantee[s] broad representa-
tion” (Opp. 13), in fact it differentiates between those citi-



zens whose religions are part of their self-defined concept of
the American tradition and those citizens whose religions are
not. As Justice Kennedy has observed, “[jJust as the gov-
ernment may not segregate people on account of their race,
S0 too it may not segregate on the basis of religion. The dan-
ger of stigma and stirred animosities is no less acute for reli-
gious line-drawing than for racial.” Board of Educ. of Kiryas
Joel Village Sch. Dist. v. Grumet, 512 U.S. 687, 728-729
(1994) (Kennedy, J., concurring in the judgment).

B. Chesterfield County’s Exclusionary Policy Ren-
ders Hindus, Buddhists, And Native Americans
(Among Others) Second-Class Citizens.

Chesterfield's policy of excluding practitioners of non-
Judeo-Christian religions from eligibility to deliver invoca
tions stigmatizes those faiths, which include major world re-
ligions such as Hinduism and Buddhism, as well as Native
American religions, which comprise the first belief systems
practiced on this continent and which form an indispensable
part of our national history and culture. In the sections that
follow, we supply the Court with enough background about
each of these religious traditions to conclude not only that
their adherents clearly are second-class citizens under Ches-
terfield’ s discriminatory system for distributing the entitle-
ment to deliver legislative prayer, but also that the impact of
this form of discrimination is sufficiently deleterious to merit
this Court’s immediate intervention.

1. Hinduism.

Hinduism is an established world religion that dates back
at least to the year 5000 B.C.E,® and accordingly pre-dates

3 J GorpON MELTON, ENCYCLOPEDIA OF AMERICAN RELIGIONS 195

(7th ed. 2003). “B.C.E.” stands for “Before the Common Era,” arelig-
iously neutral phrase that corresponds to the Christian term “B.C.," or
“Before Chrigt.” Similarly, “C.E.,” or “Common Era,” corresponds to
“A.D.,” or “Anno Domini” (“Year of Our Lord"). The B.C.E./C.E. sys
tem uses the same dates as the B.C./A.D. system. See The ‘Common



Judaism, Christianity, and Islam.* There are nearly 900 mil-
lion Hindus worldwide.” As of 2001, about 766,000 Hindus
resided in the United States.® By 2004, that number had risen
to 1,285,000. THE WORLD ALMANAC AND BOOK OF FACTS
602 (William A. McGeveran ed., 2004 ed.). According to
Harvard University’s Pluralism Project, there are at least 727
Hindu temples in the United States.”

Of about twelve Hindu temples in Virginia, three — two
in Richmond and one in Glen Allen — are within twenty-five
miles of the Chesterfield County Administration Building,
where respondent’s meetings, and the invocations that pre-
cede them, take place® These temples serve hundreds of
practicing Hindus; the Glen Allen temple alone had over 180
life members as of March 2005.° Chesterfield's policy, and
the Fourth Circuit’s decision upholding it, send an unmistak-
able message to these Americans, and others who share their

Era’ — A Secular Term for Year Definition, http://www.bbc.co.uk/dna/-
h2g2/A3176345.

4 D. Killingly, Hinduism, in MAJOR WORLD RELIGIONS: FROM THEIR

ORIGINS TO THE PRESENT 15 (L. Ridgeon ed., 2003).

5 See Hinduism, MICROSOFT ENCARTA ONLINE ENCYCLOPEDIA

(2005), http://encarta.msn.com/encyclopedia_761555715/Hinduism.html.

6 U.S. CeENsUs BUREAU, STATISTICAL ABSTRACT OF THE UNITED

STATES 2004-2005 55, available at http://www.census.gov/prod/2004-
pubs/O4statab/pop/pdf.

" Pluralism Project — Statistics by Tradition, http://www.pluralism.-

org/resources/stati sticg/tradition.php.

8  Notably, a congregation need not be physically located within the

County in order to be placed on the list of religious organizations eligible
to have their leaders deliver invocations. The record reflects that the list
includes a Baptist church outside the County to which one Board member
belongs (C.A.JA. 214-215), and two synagogues located in Richmond
and Colonial Heights (C.A.JA. 234-235).

® See Hindu Center of Virginia: Membership: Life Members,

http://www.hinducenterofvirginia.org.



beliefs, that their faith is not accepted or respected by the lar-
ger community.

Because the Board's invocations “are traditionally made
to a divinity that is consistent with the Judeo-Christian tradi-
tion,” it has declared that practitioners of religions that “in-
voke[ ] polytheistic, pre-Christian deities” (Pet. App. 32)
may not deliver invocations. The County’s policy thus ex-
cludes adherents of Hinduism — which the trial court found
to be among the “recognized religions * * * that are not con-
sidered to be ‘monctheistic’ or of the ‘ Judeo-Christian tradi-
tion.” lbid. Though it is often mistakenly described as
“polytheistic,” Hinduism is monotheistic.’® Nonetheless,
both Hinduism’s approach to monotheism and, more gener-
aly, its theology and practices are outside the so-called
“Judeo-Christian” tradition.* While Hindu sects vary in

19 Hinduism postulates a theology of panentheistic monotheism, recog-

nizing “one, al-pervasive supreme God, though He or She may be wor-
shipped in different forms and by different names.” Hindu American
Foundation, Short Answers to Real Questions about Hinduism,
http://mww.hinduamericanfoundation.org/Content/Hindui sminfo/Hintro-
_questions.html. This concept is known in Sanskrit as sama-darshinah,
or “equal vision.” THE HoLy GEETA, 313-14, 5:18 (Swami Chinma-
yananda cmt., trans., n.d.). Hindus do not conceive of God as a specific,
single entity separate from other living things; rather, for Hindus, God is
omnipresent and within al living things. 1d. at 230.

1 The idea of a“common Judeo-Christian tradition * * * did not gain

popular support until the 1940s, as part of an American reaction to Na-
zism and its fascist fellow travelers. * * * [Though] political rhetoric still
invokes a common moral umbrella* * * the idea of a common Judeo-
Christian tradition is, for the United States at least, already outmoded.
‘What we need now to maintain social cohesion,” says Jonathan Sarna,
professor of American Judaism at Brandeis University, ‘is a new lan-
guage of inclusion to encompass American Muslims, Buddhists and Hin-
dus.’” Kenneth L. Woodward, Losing Our Moral Umbrella: Paliticians
Appeal to a Judeo-Christian Tradition, but Religious Scholars Say it No
Longer Exists, NEwWSWEEK, Dec. 7, 1992, at 60. See generally JAcoB
NEUSER, JEWS AND CHRISTIANS. THE MYTH OF A COMMON TRADITION
(1991); ARTHUR A. COHEN, THE MYTH OF THE JUDEO-CHRISTIAN TRADI-
TION (1970).
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their specific beliefs, Hindus share certain core beliefs, in-
cluding the existence of an all-pervasive Supreme Being
(God) and many “deities” — understood as manifestations of
various aspects of God; karma, the belief that each individual
creates his own destiny by his thoughts, words and deeds;
dharma, divine law that illuminates the path of righteous-
ness, samsara and moksha, the cycle of rebirth and eventual
liberation from that cycle; and the authority of the Vedas and
other revealed scripture.™

Hinduism thus has little in common with Judaism or
Christianity. At the same time, it shares some notable char-
acterigtics with Wicca, the spiritua tradition of petitioner.
Both Hindus and Wiccans believe that plants, animals, and
other aspects of nature can serve as embodiments of the di-
vine® Of course, there are significant differences between
Hinduism and Wicca, but the disparaging statements that the
Board’s members have made about petitioner’s religion cast
doubt on their competence to comprehend either religion.
Certainly it is not irrational for adherents of the Hindu relig-
ion to fear that such religiously intolerant sentiment applies
to them as well.

2. Buddhism.

Buddhism originated in about 600 B.C.E., “long before
the Christian era.” Cruz v. Beto, 405 U.S. 319, 322 (1970).
By 2003, there were more than 372 million Buddhists
worldwide. THE WORLD ALMANAC AND BOOK OF FACTS 734

12 See SATGURU SIVAYA SUBRAMUNIYASWAMI, DANCING WITH SIVA:

HINDUISM’ S CONTEMPORARY CATECHISM 726-727 (5th ed. 1999).

B See eg., Emily Marden, The Neem Tree Patent: International Con-

flict over the Commodification of Life, 22 B.C. INT'L & ComP. L. Rev.
279, 292 (1999) (“[W]ithin the predominant Hindu religion, most animals
and trees as well asrivers, lakes and hills, are treated as sacred represen-
tations of God.”); Dmitry N. Feofanov, Defining Religion: An Immodest
Proposal, 23 HoFsTRA L. Rev. 309, 402 (1994) (noting the centrality of
“the Wiccan invocation of ‘Mother Earth’”).
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(William A. McGeveran ed., 2005 ed.). American Buddhism
dates back at least to 1853, when the first Buddhist temple
was erected in San Francisco. RICHARD HUGHES SEAGER,
BUDDHISM IN AMERICA 159 (1999). According to the Plural-
ism Project, supra, about 3 million Buddhists currently at-
tend more than 2,000 Buddhist centersin the United States.

The large and growing American Buddhist population in-
cludes American-born converts' and foreign-born Buddhists
who immigrated to America at a young age. This new gen-
eration of Buddhists has created a “ uniquely American form”
of Buddhism. See Mary Rourke, Buddhism Takes on a
Uniquely American Form as Asian Youths and Westerners
Look to the East for Meaning, L.A. TIMES, Feb. 18, 1997
(noting that America has become a “melting pot” of different
Buddhist traditions and practices).

Buddhists disagree with the fundamental tenet upon
which the Judeo-Christian tradition is based: namely, the ex-
istence of an omnipotent God. Buddhism is non-theistic, de-
nying that there is a distinction between the Creator and crea-
tion. See SEAGER, supra, at 24-25; ROBERT A.F. THURMAN,
ESSENTIAL TIBETAN BUDDHISM 9 (1995). It is based upon
the story of Siddhartha Gautama, who sat down one day un-
der atree and determined not to get up until he had achieved
spiritual enlightenment. The next morning, after a series of
internal discoveries, Siddhartha had become the Buddha
DONALD S. LoPez, JR., THE STORY OF BUDDHISM 37-41
(2001).

A central article of the Buddhist faith is the belief that the
Buddha's enlightenment came from inside himself, not from
God. THURMAN, supra, at 9. Indeed, the concept of “God”
as separate from humanity is anathema to Buddhists. Id.
The spiritual leader of Buddhists, known to his followers as

14 In 1997, there were an estimated 100,000 American-born Buddhists
in the United States. David Van Biema, Buddhism in America, TIME,
Oct. 13, 1997, at 72.
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His Holiness the Dalai Lama, has said that “supreme wis-
dom” consists of the realization of the unified nature of real-
ity. HISHOLINESS TENZIN GYATSO, THE FOURTEENTH DALAI
LAMA OF TIBET, OPENING OF THE WISDoM EYE 94 (1966).
The Buddha himself warned that the contemplation of “God”
leads away from, not toward, enlightenment. MICHAEL CAR-
RITHERS, BUDDHA: A VERY SHORT INTRODUCTION 72 (1983).

Because an invocation based upon the Buddhist faith
would not be “made to a divinity that is consistent with the
Judeo-Christian tradition,” respondent’s policy renders Bud-
dhistsineligible to give invocations. The effect is to relegate
to second-class status a large group of local residents. Of the
51 Buddhist centersin Virginia, 12 are within thirty miles of
the Chesterfield County Administration Building. The near-
est of these local centersisamere six milesaway. Several of
the centers have congregations numbering in the hundreds;
the Richmond Buddhist Association alone, for example, has
about 500 members.™

Although the indignity of their exclusion is likely to be
felt most keenly by local Buddhists, respondent’s policy and
the Fourth Circuit’s ruling have far-reaching implications for
all Buddhists, for the message of both is that it is within the
power of alocal government to declare an entire religion un-
worthy of respect. Were the Dalai Lama, who is a Nobel
Laureate, ' to apply for the opportunity to give an invocation
before the Board, the Board’s policy would prohibit even a
consideration of his candidacy. Presumably respondent
would not argue that a rejection of, for example, the Pope or
the Archbishop of Canterbury under similar circumstances
would be anything less than an insult to Christianity itself. If
the rgjection of the one but not the other is acceptable, then it

> Richmond Buddhist Association: Center Profile, http://www.plural-
ism.org/research/profiles/display.php?profile=72571.

* The Dalai Lama was awarded the Nobel Peace Prize in 1989. See
The Nobel Peace Prize 1989, http://nobel prize.org/peace/laureates/1989.
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can only be because Buddhism is somehow inherently infe-
rior to Christianity. This is precisely the type of judgment
that the government is forbidden, and for excellent reason, to
make.

3. Native American Religions.

Native American religions have evolved over a 30,000 to
60,000-year period. AKE HULTKRANTZ, NATIVE RELIGIONS
OF NORTH AMERICA 3, 12 (1987). Based upon a 2001 sur-
vey, one report estimates that 103,000 Americans identify
themselves as adherents of Native American religions.*’

According to the 2000 Census, 21,172 Native Americans
livein Virginia,'® of whom 851 live in Chesterfield County.™
There are at least eight recognized Native American tribes in
Virginia: the Chickahominy, Eastern Chickahominy, Matta-
poni, Monacan Indian Nation, Nansemond, Pamunkey, Rap-
pahannock, and Upper Mattaponi.®® The Chickahominy tribe
islocated in Charles City County, which borders Chesterfield
County and is only twenty-five miles from Richmond, and
the Eastern Chickahominy, Mattaponi, Pamunkey, Rappa-
hannock, and Upper Mattaponi tribes are also located in
nearby counties. Id. The members of these tribes trace their
presence in Virginiato the early seventeenth century and are
bot?lcentral to Virginia's history and active in its current pol-
ity.

1 STATISTICAL ABSTRACT, Supra, at 55.

8 U.S. Census Bureau, Virginia— Fact Sheet, http:/factfinder.census.-

gov (search results).

¥ U.S. Census Bureau, Chesterfield County, Virginia — Fact Sheet,
http://factfinder.census.gov (search results).

% See Virginia Council on Indians, Virginia Tribes, http://indians.vip-

net.org/tribes/index.cfm.
2 pid.
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While there is no single, unified Native American relig-
ion — each tribe has its own tradition — almost all Native
American religions conceptualize divinity as intertwined
with, and embodied in, nature. “The Judeo-Christian concept
of a supreme and immortal deity, belief in whom may be di-
vorced in many respects from any specific situs or mode of
worship, is not applicable to many Indian religions. Native
American religions view gods, people, and nature as an inte-
gral whole.”#

Hence, for purposes of Chesterfield’'s policy, Native
American religions fall squarely outside of the *Judeo-
Christian tradition,” rendering their leaders ineligible to give
invocations. Just as with American Hindus and Buddhists,
the exclusion of representatives of Native American religions
from participation in this civic ritual conveys a message of
disrespect and second-class citizenship. If permitted to per-
sist, this type of discrimination will lead to the alienation and
marginalization of a religious group with older and deeper
American roots than any other. In light of their long-
standing presence on this continent, Chesterfield County’s
reliance on historical tradition (see Opp. 18) to exclude Na-
tive Americansisironic to say the least.

C. Allowing Governmental Officials To “Review”
Theological Questions Is Anathema To The Es
tablishment Clause.

The marginalization of non-*Judeo-Christian,” non-
monotheistic religions is far from the only deleterious conse-
guence of Chesterfield s policy and the Fourth Circuit’s deci-
sion upholding it. That policy, which divides religions on the
basis of their tenets, also threatens to entangle government in
making theological judgments about the nature of dozens of
religions whose adherents popul ate the county or might move

2 ggrah B. Gordon, Comment, Indian Religious Freedom and Gov-
ernmental Development of Public Lands, 94 YALE L.J. 1447, 1448-1449
(1985).
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into the county. In this case, the County cited “our review of
Wicca’ as the basis for refusing to place petitioner on its list
of congregations eligible to give invocations. Pet. App. 32.
To conduct a similar review and examination of the religions
represented by amici, the County would have to interpret po-
tentially competing conceptions of those religions.”® And in
determining the nature of the religion — that is, the extent to
which these religions meet the Board's tests of monotheism
and consistency with the Judeo-Christian tradition — the
County would become hopelessly entangled in analyzing re-
ligious doctrine to render its own theological verdict. That is
a business in which a government does not belong, especially
when doing so in the context of doling out the right to par-
ticipate in its religious invocation program.?* It is “wholly
inconsistent with the American concept of the relationship
between church and state to permit civil courts to determine
ecclesiastical questions.”?

% For example, it has been said that “there is probably no point of be-

lief or doctrine on which all Hindus agree.” Benderly, Religious Life, in
INDIA: A COUNTRY StuDY 135 (R. Nyrop ed. 1985).

2 Respondent either deems Islam to be within the Judeo-Christian tra-

dition or has created a special exception for it, given that the Islamic Cen-
ter of Chesterfield County appears on the list of organizations whose
clergy are digible to deliver invocations. See Pet. App. 3. Many adher-
ents of Islam no doubt would be surprised to learn that a government has
deemed their beliefs to be consistent with the “Judeo-Christian tradition.”
Indeed, the Court of Appeals and the District Court took differing views.
Compare Pet. App. 50 n.16 (explaining that Islam is “not of the Judeo-
Christian tradition”) with Pet. App. 19 (“The Judeo-Christian tradition is
* * * an umbrella covering many faiths. * * * Chesterfield County has
spread it wide enough in this case to include Islam.”).

% Presbyterian Church in the United States v. Mary Elizabeth Blue
Hull Memorial Presbyterian Church, 393 U.S. 440, 445-446 (1969) (cit-
ing Watson v. Jones, 80 U.S. (13 Wall.) 679, 728-729 (1872)). AsJustice
Stevens has explained, there is an “overriding interest in keeping the gov-
ernment — whether it be the legislature or the courts — out of the busi-
ness of evaluating the relative merits of differing religious claims. The
risk that governmental approval of some and disapproval of others will be
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D. The Decison Below Threatens To Encourage
Other Localities To Engage In Religious Prefer-
ences.

In rendering spiritual leaders of non-Judeo-Christian re-
ligions ineligible to deliver legidative invocations, Chester-
field' s policy marginalizes local followers of minority relig-
ions and, by extension, al religious minorities. If the Fourth
Circuit’s holding is permitted to go unchallenged, governing
bodies in other counties and states will feel free to enact
similar exclusionary policies. Indeed, one organization has
aready begun to make use of the decision below in issuing
guidelines for city councils on how to offer “sectarian”
prayers at their meetings.”® It is not an exaggeration to say
that the rights of millions of members of non-Judeo-Christian
religions may be imperiled if this Court upholds the Fourth
Circuit’ sdecision.

The threat of widespread religious oppression at the state
and local levelsis very rea. Last year, when Darla Wynne
objected to the Great Falls, South Carolina Town Council’s
practice of opening meetings with appeals to Jesus Christ,
she was told that she “wasn’'t wanted” and that she “should
leave town” because she “could possibly be burned out.”
Wynne v. Town of Great Falls, 376 F.3d 292, 295 (4th Cir.
2004), cert. denied, 125 S. Ct. 2990 (2005). Only a few
months ago, the Speaker of the Indiana House of Representa-
tives triggered an uproar by instituting proselytizing, sectar-
ian opening prayers. See Dan Carpenter, Devoutly Passing
on a Prayer, INDIANAPOLIS STAR, June 8, 2005, at 11A. And

perceived as favoring one religion over ancther is an important risk the
Establishment Clause was designed to preclude.” United Sates v. Lee,
455 U.S. 252, 263 n.2 (1982) (Stevens, J., concurring in the judgment).

% See Memorandum from John W. Whitehead, President, The Ruther-
ford Institute, to Concerned Parties, Prayer at City Council Meetings:
Anaysis and Guidelines 5 (Apr. 28, 2005), available at http://www.-
rutherford.org/PDF/2005.04.29.PDF.
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“dozens’ of local government meetings in Cobb County,
Georgia— in which, according to the commission’s chair, “a
staff person rotate[s] the members of religious community
[who lead prayers] to include all denominations of Christian-
ity, Isam and Judaism” (but presumably no other religions)
— have “opened with prayers that referred to Jesus Christ.”
Bill Rankin & Richard Whitt, Prayers At Meetings Chal-
lenged; Suit: Cobb Commission Shows Bias, ATLANTA J.-
CONST., Aug. 11, 2005, at 1D.

In short, amovement is underway to squeeze minority re-
ligions out of our public life?” and, unless promptly over-
turned, the decision below will serve only to fuel that move-
ment. Review is desperately needed to stop this pernicious
trend toward religious favoritism before it can do any further
damage.

% Indeed, an organization that filed an amicus curiae brief on the

County Board's behalf in the Court of Appeals argued that certain minor-
ity religions should be treated as outside the bounds of our society:

Our institutions—of which County Boards of Supervisors are
surely one—presuppose a Supreme Being. They do not presup-
pose no Supreme Being and they do not presuppose many Su-
preme Beings. They presuppose monotheism. Therefore * * *
the County is not disparaging any other religion; it is simply
operating within the very presuppositions of the society of
which itisapart.

Brief for National Legal Foundation as Amicus Curiae Supporting De-
fendant-Appellant, at 11 (emphasis in origina), available at http://www.-
nif.net/About/briefs/simpson.nif.final.pdf.
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CONCLUSION

The Court should grant the petition for certiorari and re-
verse the judgment of the Court of Appeals.

Respectfully submitted.

SUHAG A. SHUKLA EvAaN M. TAGER
Hindu American Counsdl of Record
Foundation ARCHISA. PARASHARAMI
106 Hoover Boulevard Mayer, Brown, Rowe &
Tampa, FL 33602 Maw LLP

1909 K Street, NW
Washington, DC 20006
(202) 263-3000

SEPTEMBER 2005





