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QUESTION PRESENTED

Whether a court implementing an unambiguous
court order is bound to apply that order according to
its plain terms, or whether the court should instead
determine whether the judge who initially issued the
order “intended something other than its apparent
meaning,” as the Ninth Circuit held in this case.
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RULE 14.1(b) STATEMENT

Although appearing in the caption below, the
United States and the State of Washington are not
named parties to and did not specifically appear in
this proceeding.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Suquamish Indian Tribe respectfully
petitions for a writ of certiorari to review the judg-
ment of the United States Court of Appeals for the
Ninth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra,
1a–13a), issued pursuant to the panel’s grant of
rehearing, is reported at 590 F.3d 1020. The panel’s
initial, withdrawn opinion (App., infra, 14a-30a) is
reported at 576 F.3d 920. The district court’s order
(App., infra, 31a–54a) is not reported.

JURISDICTION

The court of appeals granted respondents’ peti-
tion for rehearing on January 5, 2010, and concur-
rently issued its judgment. Petitioner timely filed a
motion for rehearing en banc, which the court of
appeals denied on February 16, 2010. App., infra,
55a-56a. On May 10, 2010, Justice Kennedy ex-
tended the time for filing a petition for a writ of
certiorari to July 1, 2010. This Court’s jurisdiction
rests on 28 U.S.C. § 1254(1).

STATEMENT

This case presents the question whether judicial
orders should be applied according to their plain
terms. In 1975, Judge George Hugo Boldt of the
United States District Court for the Western District
of Washington issued an order recognizing that the
Suquamish Indian Tribe, petitioner here, has the
right to fish in “the marine waters of Puget Sound,”
an area that unambiguously includes subsidiary
bodies of water known as Saratoga Passage and
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Skagit Bay. In this case, however, the Ninth Circuit
applied Judge Boldt’s order to deny the Suquamish
the right to fish in these waters. In doing so, the
court of appeals declined to “accept[] Judge Boldt’s
unambiguous definition of ‘Puget Sound,’” instead
applying an interpretive standard that requires a
court implementing an existing judicial order to look
for evidence “that the court [issuing the order to be
applied] intended something other than [the order’s]
apparent meaning.” App., infra, 8a-9a. Using this
test and re-assessing the evidence that was before
Judge Boldt in 1975, the Ninth Circuit concluded
that Judge Boldt did not intend his order to be
applied as written.

This approach to the application of judicial or-
ders, which departs from the rule that governs in
every other circuit that has addressed the matter, is
plainly wrong. This Court, in circumstances ma-
terially identical to those in this case, has held
unequivocally that, “where the plain terms of a court
order unambiguously apply, as they do here, they are
entitled to their effect.” Travelers Indem. Co. v.
Bailey, 129 S. Ct. 2195, 2004 (2009). This Court also
recognized that other courts of appeals, specifically
including the First and Second Circuits, have em-
braced the same approach. Ibid. The Ninth Circuit’s
aberrant departure from this rule determined the
outcome here: that court itself evidently recognized
that the Suquamish would prevail were the unambi-
guous language of Judge Boldt’s controlling order
applied as written. Such a holding, and the conflict
in the circuits it produced, should not stand.

That is especially so because the issue of inter-
pretation presented here is a recurring one of sub-
stantial practical importance. Standing judicial
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orders are applied repeatedly in the widest range of
areas, which makes certainty and consistency in the
rules governing the application of such orders essen-
tial. Yet the Ninth Circuit’s interpretive rule guaran-
tees uncertainty, while threatening to upset the
settled expectations of the parties subject to judicial
orders. It also invites continuing relitigation of
matters that seemingly were resolved long ago, an
outcome that Judge Kleinfeld, dissenting below,
recognized will be “extremely burdensome and
expensive.” App., infra, 12a-13a. Moreover, the
particular context in which the issue is presented
here, involving treaty fishing rights of Pacific
Northwest tribes that this Court has identified as
“vital,” is itself a matter of great economic and cul-
tural significance. Washington v. Washington State
Commercial Passenger Fishing Vessel Ass’n, 443 U.S.
658, 664, 666, 678 (1979) (“Fishing Vessel”). For all of
these reasons, further review is warranted.

A. Tribal Fishing Rights In The Pacific
Northwest.

This case involves a dispute over fishing rights in
Puget Sound that are guaranteed by treaties be-
tween the United States and Indian tribes of the
Pacific Northwest. “To extinguish the last group of
conflicting claims to the lands lying west of the
Cascade Mountains and north of the Columbia River
in what is now the State of Washington, the United
States entered into a series of treaties with Indian
Tribes in 1854 and 1855.” Fishing Vessel, 443 U.S. at
661-62. Under the leadership of Chief Seattle, the
Suquamish, along with several other tribes, signed
the Treaty of Point Elliott on January 22, 1855. See
12 Stat. 927. The “Tribes ceded their aboriginal lands
to the United States for settlement, receiving in
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exchange exclusive title to defined lands, free medi-
cal care, schools, occupational training, and annuity
payments.” United States v. Washington, 157 F.3d
630, 638 (9th Cir. 1998). Of particular importance,
the tribes expressly reserved their rights to continue
fishing in their traditional grounds; the Treaty
specifically provided that “[t]he right of taking fish at
usual and accustomed grounds and stations is fur-
ther secured to said Indians in common with all
citizens of the Territory.” 12 Stat. at 928 (art. V). See
Fishing Vessel, 443 U.S. at 662, 674-76.1

As this Court has recognized, the guarantee of
fishing rights was of central importance to the tribes,
which “shared a vital and unifying dependence on
anadromous fish”; the tribes were “vitally interested
in protecting their right to take fish at usual and
accustomed places, * * * and * * * they were invited
by the white negotiators to rely and in fact did rely
heavily on the good faith of the United States to
protect that right.” Fishing Vessel, 443 U.S. at 664,
667. Such fishing rights remain vitally important to
this day, as “anadromous fish constitute a natural
resource of great economic value” in the Pacific
Northwest. Id. at 664. There is no denying the sig-
nificance of these interests: this Court has addressed
issues arising out of “the fishing clause in these
treaties” on at least seven occasions. See id. at 679
(citing decisions).

1 Although the United States entered into a series of treaties
with the tribes of what is now Washington State (see Fishing
Vessel, 443 US. at 661-62 & n.2), almost identical language is
included in each. See id. at 674 & n.21.
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B. United States v. Washington.

The century that followed execution of the trea-
ties was marked by “frequent and often violent
controversy between Indians and non-Indians over
treaty right fishing.” United States v. Washington,
384 F. Supp. 312, 329 (W.D. Wash. 1974) (“Decision
I”). See also Fishing Vessel, 443 U.S. at 668-69. In
1970, the United States filed suit against the State of
Washington, alleging that the State was impairing
treaty fishing rights. Decision I, 384 F. Supp. at 327-
28. Several tribes later joined as intervenor plain-
tiffs. Id. at 327. Years of discovery followed. Id. at
328.

In 1974, Judge Boldt issued substantial findings
and concluded that, “[b]ecause the right of each
treaty tribe to take anadromous fish arises from a
treaty with the United States, that right is reserved
and protected under the supreme law of the land,
does not depend on state law, is distinct from rights
or privileges held by others, and may not be qualified
by any action of the state.” Decision I, 384 F. Supp.
at 402. Ultimately, Judge Boldt concluded that the
treaties—which provide that Indian tribes are to fish
“in common with” others—entitle “treaty tribe[s]” to
a 50% share of all fish taken in areas of Puget Sound
that constitute the “usual and accustomed grounds
and stations” (the “U&A”) of a tribe at the time the
treaties were signed. Id. at 343, 386.

To effectuate this guarantee, Judge Boldt sought
to determine each tribe’s specific U&A, examining
“the freshwater systems and marine areas within
which the treaty Indians fished at varying times,
places and seasons, on different runs,” and consider-
ing a range of evidence, including the testimony of
anthropologist Barbara Lane. Decision I, 384 F.
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Supp. at 350, 402. Based on these factual findings
and legal conclusions, Judge Boldt issued an injunc-
tion that detailed with great precision the Tribal-
State fishing relationship and the U&As of the
various tribes. Id. at 413-19. A determination that a
particular geographic area fell within a tribe’s U&A
entitled the tribe to exercise its treaty rights to a
share of the fish harvested in that location. Id. at
343, 403-04. On direct appeal of this order, the Ninth
Circuit affirmed, United States v. Washington, 520
F.2d 676, 685 (9th Cir. 1975), and this Court denied
certiorari, 423 U.S. 1086 (1976).

In his initial order, Judge Boldt recognized that
he had not adjudicated the U&As for all tribes in the
Puget Sound region. Thus, the court established
“continuing jurisdiction * * * in order to determine
* * * the location of any of a tribe’s usual and accus-
tomed fishing grounds not specifically determined” in
its 1974 order. Decision I, 384 F. Supp. at 419. Fol-
lowing this directive, several additional tribes,
including the Suquamish, joined the action as plain-
tiffs. See United States v. Washington, 459 F. Supp.
1020, 1039 (W.D. Wash. 1978) (“Decision II”) (report-
ing several orders issued in 1974 and 1975), aff’d,
645 F.2d 749 (9th Cir. 1981). In 1975, the district
court adjudicated the U&As for these tribes. Decision
II, 459 F. Supp. at 1048-50.

Meanwhile, the State of Washington and non-
tribal commercial fishers brought state and federal
proceedings to challenge Judge Boldt’s orders. After
the State Supreme Court held that the State of
Washington could not lawfully comply with the
federal injunction and the Washington Department
of Game “simply refused to comply,” this Court
granted certiorari, combining the state and federal
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cases. Fishing Vessel, 443 U.S. at 673. The Court
then substantially affirmed the injunctive relief
ordered by Judge Boldt, with narrow exceptions that
are not material here. Id. at 674.

C. Subsequent Litigation.

The orders establishing tribal U&As begot sub-
stantial litigation. Because the district court main-
tained continuing jurisdiction over the case, these
disputes are brought as “sub-proceedings” to the
original United States v. Washington action, which
effectively are new lawsuits to enforce the underlying
orders and associated treaty-based rights. See De-
cision II, 459 F. Supp. at 1037. See also App., infra,
18a n.11.2 Among these sub-proceedings have been a
series of inter-tribal disputes regarding fishing
territories. See, e.g., United States v. Lummi Indian
Tribe, 235 F.3d 443 (9th Cir. 2000). Many of the
tribes’ U&As overlap, meaning that these tribes
must share in the treaty entitlements to fish harvest-
ed at any particular location. See Decision I, 384 F.
Supp. at 343, 410. As fishing resources have dimi-
nished and commercial competition increased, tribes
have found themselves with a significant economic
incentive to argue that neighboring tribes hold
narrower U&As than those established by Judge

2 The district court docket for United States v. Washington,
2:70-cv-09213 (W.D. Wash.), contains more than 19,600 entries.
Since 1983, at least twenty-two separate sub-proceedings have
been initiated; the rulings terminating sub-proceedings are
final, appealable judgments. See App., infra, 18a n.11; United
States. v. Muckleshoot Indian Tribe, 235 F.3d 429, 432 n.1 (9th
Cir. 2000). Over the life of the litigation, the case has been
appealed to the Ninth Circuit on at least eighteen occasions.
After Judge Boldt passed away in 1984, various district court
judges have assumed responsibility for this ongoing litigation.
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Boldt. See United States v. Washington, 573 F.3d
701, 704-05 (9th Cir. 2009).

In resolving these disputes that turn on the ap-
plication of Judge Boldt’s orders issued in the 1970s,
the Ninth Circuit does not regard the language of the
orders as dispositive. Instead, even when that lan-
guage is unambiguous, the Ninth Circuit requires
analysis of the record that was before Judge Boldt to
determine whether he intended something other
than what is expressed in the orders’ plain language.
See, e.g., Muckleshoot Tribe v. Lummi Indian Tribe,
141 F.3d 1355, 1358 (9th Cir. 1998) (“Muckle-
shoot I”). In United States v. Muckleshoot Indian
Tribe, 235 F.3d 429, 433 (9th Cir. 2000) (“Muckle-
shoot III”), the Ninth Circuit elaborated on this rule,
explaining that, while “unambiguous text” in a
federal judicial order “is certainly a factor to be
considered” in interpreting that order, “it does not
necessarily terminate the inquiry.” The court rea-
soned that “there are no canons of construction for
the interpretation of opinions” and that “[o]pinions,
unlike statutes, are not usually written with the
knowledge or expectation that each and every word
may be the subject of searching analysis.” Ibid.
(citing Julian Petroleum Corp. v. Courtney Petroleum
Co., 22 F.2d 360, 362 (9th Cir. 1927), and Marshall v.
Andrew F. Mahony Co., 56 F.2d 74, 78 (9th Cir.
1932)).

Thus, the Ninth Circuit concluded, “debate over
whether the language of [Judge Boldt’s orders] is
unambiguous is largely misdirected, inasmuch as an
analysis of the decision is necessary, whether the
text is ambiguous or not.” Muckleshoot III, 235 F.3d
at 433. That is so, the Ninth Circuit concluded,
because it is still necessary for the court applying the
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order to determine whether “‘the court [issuing the
order] intended something other than its apparent
meaning.’” Ibid. (quoting Muckleshoot I, 141 F.3d at
1359 (emphasis added by the court)).

D. This Proceeding.

1. This case is a dispute between the Suquamish
and certain other tribes as to the scope of the Suqua-
mish’s U&A. In his 1975 order, Judge Boldt deter-
mined:

The usual and accustomed fishing places of
the Suquamish Tribe include the marine wa-
ters of Puget Sound from the northern tip of
Vashon Island to the Fraser River including
Haro and Rosario Straits, the streams drain-
ing into the western side of this portion of
Puget Sound and also Hood Canal.

Decision II, 459 F. Supp. at 1049, Finding of Fact No.
5 (“FF 5”). Judge Boldt defined Puget Sound as
“‘includ[ing] the Strait of Juan de Fuca and all
saltwater areas inland therefrom.’” App., infra, 36a
(quoting definition used in an exhibit that Judge
Boldt expressly adopted as a finding of fact). For an
illustrative map identifying these areas, see Appen-
dix E. Id. at 57a.

In 2005, the Upper Skagit Indian Tribe (“Upper
Skagit”) initiated this action, Sub-proceeding No. 05-
3, to determine whether the Suquamish’s U&A
includes portions of Saratoga Passage and Skagit
Bay, waters of Puget Sound on the eastern side of
Whidbey Island. See App., infra, 31a. The Swinomish
Indian Tribal Community (“Swinomish”) also filed a
request for a determination, essentially joining in the
request of the Upper Skagit and enlarging the area
in dispute to include all of Saratoga Passage. Ibid.
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The Suquamish responded that Saratoga Passage
and Skagit Bay are within Judge Boldt’s definition of
“Puget Sound,” “that this language is not ambiguous,
and that it unambiguously includes the contested
areas” within the Suquamish’s U&A. Id. at 32a. The
Upper Skagit and Swinomish replied that—
notwithstanding the plain language of his order—
Judge Boldt did not intend to include these waters
within the Suquamish’s U&A.

2. The district court granted summary judgment
to the Upper Skagit and Swinomish. See App., infra,
31a-54a. The court first considered the plain lan-
guage of Judge Boldt’s 1975 order and found that,
“[a]s Judge Boldt defined Puget Sound * * *, it in-
cludes the waters of * * * Saratoga Passage and
Skagit Bay.” Id. at 44a. See also id. at 37a (noting
Judge Boldt’s several “reference[s] to Puget Sound as
a broad area encompassing all the saltwater areas
inward from the entrance of the Strait of Juan de
Fuca”); 38a (“this language necessarily subsumes the
other bays and inlets, including the areas at issue
here, into Puget Sound, as the term was used in this
case”); 44a (“As Judge Boldt defined Puget Sound as
the case area, it includes the waters of * * * Saratoga
Passage and Skagit Bay.”); 52a (“[T]he Court and the
parties had a common understanding that the term
‘Puget Sound’ * * * include[es] all the bays and
inlets, and specifically including Skagit Bay and
Saratoga Passage.”). Indeed, the Ninth Circuit later
characterized the district court as having “held that
Judge Boldt used the term Puget Sound unambi-
guously to refer to all the marine areas inward from
the mouth of the Strait of Juan de Fuca.” Id. at 19a.

The district court, however, reasoned that the
unambiguous language of Judge Boldt’s order “does
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not end the inquiry.” App., infra, 44a. Rather,
“[u]nder the rules developed by the Ninth Circuit,
the Court must look to the actual evidence that was
before Judge Boldt to determine if it ‘suggests that
Judge Boldt intended something other than this
apparent meaning when he wrote FF 5.’” Ibid. (em-
phasis added) (quoting Muckleshoot I, 141 F.3d at
1359). Thus, notwithstanding the plain language of
the order, the court sought to determine whether
there was evidence before Judge Boldt sufficient to
prove that the Suquamish did in fact fish in Saratoga
Passage and Skagit Bay during the 1850s, looking to
“maps, fisheries reports, anthropological reports, and
testimony.” Id. at 52a. After considering this ma-
terial, the court found dispositive what it labeled an
“absence of evidence regarding Squamish [sic] fish-
ing or travel through Saratoga Passage and Skagit
Bay” (id. at 49a), which it took to mean “that Judge
Boldt did not intend to include these areas in the
Suquamish U&A.” Ibid.

3. The court of appeals initially reversed. App.,
infra, 14a-30a. Writing for the panel, Judge Klein-
feld—like the district court—noted that, under the
Ninth Circuit’s interpretive approach, the existence
of unambiguous language in Judge Boldt’s order
could not alone be dispositive:

Suquamish argues that the court should only
clarify Judge Boldt’s rulings after finding
them ambiguous. This contention is forec-
losed by our precedent. An analysis of the de-
cision is necessary, whether the text is unam-
biguous or not * * *.

Id. at 19a (internal quotations & alterations omitted;
emphasis in original). The Ninth Circuit rule thus
“obligated” the court “to discern what a deceased
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federal district judge intended when he adjudicated
Suquamish’s fishing grounds more than three dec-
ades ago.” Id. at 30a.

The court nonetheless reversed. It noted that
“Saratoga Passage and Skagit Bay are in the Puget
Sound” between Vashon Island and the Fraser River.
App., infra, 22a. And the court determined that
“[b]oth the language that Judge Boldt used and the
evidence before him, specifically the Lane Report,
support an inference that he intended to include the
disputed areas in Suquamish’s territory.” Id. at 25a.
Granting summary judgment to the Suquamish, the
court accordingly concluded that, in light of the
undisputed facts, the Upper Skagit did not meet its
burden of proving that Judge Boldt intended some-
thing other than the apparent meaning of his words:
“it is at least as likely as not that Judge Boldt meant
what he said.” Id. at 29a.

4. The panel, over the dissent of Judge Kleinfeld,
subsequently granted respondents’ petition for re-
hearing, withdrew the court’s initial opinion, and
affirmed the district court’s grant of summary judg-
ment in favor of the Upper Skagit and Swinomish.
App., infra, 1a-13a. Once again, the panel repeated
the district court’s finding that Judge Boldt’s use of
the term “‘Puget Sound’ * * * included the waters of
Saratoga Passage and Skagit Bay” (id. at 6a), noting
“Judge Boldt’s unambiguous definition of ‘Puget
Sound.’” Id. at 8a. And once again, the panel rejected
the Suquamish’s argument that the unambiguous
language controls, explaining that a departure from
that language is required when “the record before
Judge Boldt” or “additional evidence * * * if it sheds
light on the understanding that Judge Boldt had of
the geography at the time” suggests that Judge Boldt
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“‘intended something other than [the order’s] appar-
ent meaning.’” Id. at 9a. But this time, the panel
found that to be the case, pointing particularly to
what it thought to be the absence of evidence before
Judge Boldt that the Suquamish had fished in the
disputed areas at the relevant time. Id. at 7a-10a.

Judge Kleinfeld dissented. He complained that
the Ninth Circuit’s rule required the court to “en-
gage[] in the odd activity of deciding what a long
deceased judge thought was accurate history about
what happened 150 years earlier. We cannot retry
the case.” App., infra, 12a. He added: “Continually
revisiting Judge Boldt’s decades-old opinions (and
the limited record supporting them) in an attempt to
discern what he thought the customs of multiple
people were in the 1850’s and earlier, besides being
extremely burdensome and expensive, is a funda-
mentally futile undertaking. The truth is not knowa-
ble.” Id. at 12a-13a. Instead, Judge Kleinfeld rea-
soned, “[t]he best way to determine what the judge
thought is the language he used.” Id. at 12a. And
“the better reading of ‘Puget Sound’ is that it means
‘Puget Sound.’” Ibid.

The Ninth Circuit denied the Suquamish’s peti-
tion for rehearing en banc over Judge Kleinfeld’s
dissent. App., infra, 55a-56a.

REASONS FOR GRANTING THE PETITION

On the face of it, Judge Boldt’s controlling, dec-
ades-old order disposes of the claim in this case: “the
better reading of ‘Puget Sound’ is that it means
‘Puget Sound.’” App., infra, 12a. The majority below
did not disagree. But it nonetheless was compelled
by the Ninth Circuit’s interpretive rule to look be-
hind the plain language of the order and attempt to
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plumb the unexpressed intent of a long-deceased
judge, relying on evidence considered by that judge
35 years ago.

This is not a sound basis on which to interpret
and apply a court order. This Court said exactly that,
recently and expressly, in Travelers Indemnity: “a
court should enforce a court order, a public govern-
mental act, according to its unambiguous terms.” 129
S. Ct. at 2204. As the Court also recognized in Trav-
elers Indemnity, other courts of appeals properly
have applied that rule, rejecting the approach em-
braced by the Ninth Circuit in this case. Thus, in
every other circuit to have considered the interpre-
tive question here, the unambiguous language of a
judicial order governs. The Ninth Circuit’s departure
from this otherwise uniformly applied rule should be
unacceptable; identical judicial orders should not be
subject to different methods of interpretation in
different parts of the country.

There is good reason it is “black-letter law” that
a court order should be enforced “according to its
unambiguous terms.” Travelers Indem., 129 S. Ct. at
2204. Allowing dissatisfied litigants to look behind
an order’s plain language diminishes the force, and
discourages precision in the formulation, of judicial
orders. It invites continuing and repeated litigation.
And it undermines the certainty and finality of
judicial rulings, interfering with the reasonable and
settled expectations of parties affected by court
orders. This case itself illustrates the point: as Judge
Kleinfeld observed, “I could be wrong, and today’s
majority could be wrong, but I am pretty sure that it
is a mistake to reopen the matter without any more
chance of being right.” App., infra, 12a. Such an
approach is “extremely burdensome,’ “expensive,”
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and “fundamentally futile.” Id. at 13a. This Court
should grant review and set aside the Ninth Circuit’s
aberrant rule.

I. THE PLAIN LANGUAGE OF AN UNAMBI-
GUOUS JUDICIAL ORDER SHOULD CON-
TROL.

1. To begin with, this is the rare example of a
case where the court of appeals’ decision is flatly
inconsistent with a ruling of this Court. The lan-
guage of the judicial order applied below is, in rele-
vant part, unambiguous; the panel majority did not
suggest otherwise. But the majority felt bound by the
Ninth Circuit’s interpretive rule to look beyond the
plain language of the order and to search for other
“evidence bearing on Judge Boldt’s intent.” App.,
infra, 11a. That the Ninth Circuit did, deconstruct-
ing Judge Boldt’s ruling by pointing to what it re-
garded as an absence of “evidence in the record
before Judge Boldt that the Suquamish fished or
traveled in the waters on the eastern side of Whidbey
island, particularly in Saratoga Passage or Skagit
Bay.” Id. at 9a. This supposed absence of evidence
persuaded the Ninth Circuit majority that Judge
Boldt “intended something other than [his order’s]
apparent meaning.” Id. at 8a-9a.

The application of this interpretive rule was dis-
positive here. There can be little doubt that, if Judge
Boldt’s 1975 order were applied as written, the
Suquamish would be entitled to treaty-based fishing
rights in Saratoga Passage and Skagit Bay. The
district court recognized that, “[a]s Judge Boldt
defined Puget Sound * * * it includes * * * Saratoga
Passage and Skagit Bay.” App., infra, 44a. The Ninth
Circuit majority agreed. See id. at 6a; see also id. at
57a. As the court recounted, “[t]he Suquamish main-
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ly fault the district court for having engaged in a
sufficiency of the evidence analysis instead of accept-
ing Judge Boldt’s unambiguous definition of ‘Puget
Sound.’” Id. at 8a (emphasis added). But the court
rejected the Suquamish’s position, finding that the
district court “faithfully followed” circuit precedent
by seeking to determine whether there was “evidence
that suggests that the U&A is ambiguous or that the
court intended something other than its apparent
meaning.” Id. at 8a-9a (alteration and internal
quotation omitted; emphasis added). The court found
the latter ground decisive here.

This Court, however, has rejected precisely that
approach to the interpretation of judicial orders. In
Travelers Indemnity, parties subject to a court order
enjoining certain lawsuits argued that particular
claims were not barred by the order, maintaining
that the claims lay outside what the parties unders-
tood to be the scope of the order. See 129 S. Ct. at
2198-99, 2204. This Court recognized that the parties
who contended that the intent of the order was more
limited than the plain terms indicated “may well be
right about that,” noting that “there certainly are
statements in the record that seem to support [the
parties’] contention.” Id. at 2004. Justice Stevens, in
dissent, pointed to additional reasons to believe that
the issuing court intended the order to be more
limited than its plain language suggested. Id. at
2211-12.

“But be that as it may,” the Court held,

where the plain terms of a court order unam-
biguously apply, as they do here, they are en-
titled to their effect. * * * If it is black-letter
law that the terms of an unambiguous pri-
vate contract must be enforced irrespective of
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the parties’ subjective intent, see 11 R. Lord,
Williston on Contracts § 30:4 (4th ed. 1999),
it is all the clearer that a court should en-
force a court order, a public government act,
according to its unambiguous terms.

129 S. Ct. at 2204 (emphasis added).3

The Ninth Circuit should have applied this rule.
In seeking rehearing of the decision below, the
Suquamish specifically called to the Ninth Circuit’s
attention the inconsistency of its decision with
Travelers Indemnity. See Pet. for Rehearing En
Banc, at 8. Although Judge Kleinfeld dissented from
the denial of rehearing, the panel took no steps to
conform its decision with Travelers Indemnity, and
the full Ninth Circuit declined to revisit the issue en
banc. In these circumstances, the manifest inconsis-
tency between the holding of the court of appeals and
a decision of this Court warrants review. Indeed, the
Ninth Circuit’s decision so clearly departs from the
guidance of Travelers Indemnity that the Court may
wish to consider summary reversal of the decision
below.

2. That is especially so because compelling rea-
sons support the plain-meaning rule applied in
Travelers Indemnity. Courts have long recognized
that the best evidence of the intent of one who drafts
a document that has legal force—be it a judge au-

3 Likewise, in construing consent decrees (another type of
federal judgment, see Fed. R. Civ. P. 54(a)), the Court has held
that the clear language of the decree must control. See United
States v. Armour & Co., 402 U.S. 673, 682 (1971) (“[T]he scope
of a consent decree must be discerned within its four corners,
and not by reference to what might satisfy the purposes of one
of the parties to it”).
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thoring an order, a legislature enacting a statute, or
parties negotiating a contract—is the unambiguous
meaning of the language selected. This commonsense
rule is applied across a range of like circumstances.

The Court thus noted in Travelers Indemnity
that this rule should be used to interpret “public
governmental act[s]” generally. 129 S. Ct. at 2204. It
is, of course, a staple tool of statutory construction
“that, when the statutory language is plain, [a court]
must enforce it according to its terms.” Jimenez v.
Quarterman, 129 S. Ct. 681, 685 (2009). See, e.g.,
West Virginia Univ. Hosps., Inc. v. Casey, 499 U.S.
83, 98 (1991). Likewise, the Court has held that
recourse to extrinsic evidence when interpreting a
treaty is appropriate only in the face of ambiguity.
See Chan v. Korean Air Lines, Ltd., 490 U.S. 122,
134 (1989). And as the Court also noted in Travelers
Indemnity, this rule is a centuries-old hornbook
principle of contract interpretation. See, e.g., Rich-
ardson v. Hardwick, 106 U.S. 252, 254 (1882); Sprigg
v. Bank of Mt. Pleasant, 39 U.S. 201, 206 (1840).

The Ninth Circuit’s departure from this long-
standing method of construction is unjustified. In
rejecting the plain-language rule as it applies to
court orders, the Ninth Circuit reasoned that “judi-
cial opinions are simply not statutes and the rules
governing the interpretation of the two reflect this,”
as “[o]pinions, unlike statutes, are not usually writ-
ten with the knowledge or expectation that each and
every word may be the subject of searching analysis.”
Muckleshook III, 235 F.3d at 433. But that simply is
not (or should not be) so.

To the contrary, as the First Circuit recently ex-
plained, “[d]istrict court orders are documents of con-
siderable import. A district court speaks to the
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parties and the court of appeals primarily through
its orders.” Negron-Almeda v. Santiago, 528 F.3d 15,
22 (1st Cir. 2008). Accordingly, “the phrasing of a
court order is significant. When that phraseology is
imprecise, there may be some play in the joints. * * *
But when a court’s order is clear and unambiguous,
neither a party nor a reviewing court can disregard
its plain language simply as a matter of guesswork
or in an effort to suit interpretive convenience.” Id. at
23 (internal quotation omitted). Thus, “to the extent
that there [is] any room for doubt that [an] order
meant exactly what it said, it [is] the burden of the
doubters * * * to ask the district court in a timely
fashion to clarify the scope of the order.” Id. at 24.
Failure to do so “estops” a party from “alleging the
existence of a hidden ambiguity.” Ibid. The Ninth
Circuit accordingly erred in embracing a special rule
that rests, at bottom, on a failure to respect the plain
language of judicial orders.

II. THE NINTH CIRCUIT’S DECISION CON-
FLICTS WITH THE HOLDINGS OF OTHER
COURTS OF APPEALS ON THE PROPER
MEANS OF INTERPRETING A JUDICIAL
ORDER.

Given that this Court regards it as a matter of
“black-letter law” that the unambiguous language of
a judicial order is controlling, it comes as no surprise
that other courts of appeals have rejected the Ninth
Circuit’s interpretive approach. While the Ninth
Circuit will examine extrinsic evidence of the issuing
judge’s intent to determine the meaning of even an
unambiguous order, every other court to address the
question has held that the unambiguous language
must control. This conflict, on an important and
recurring question of federal law, should be resolved.
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1. As we have explained, when interpreting even
an unambiguous judicial order, the Ninth Circuit
requires a court to look behind the language of the
order and examine the evidence originally presented
to determine the intent of the issuing judge. The
Ninth Circuit carefully considered and deliberately
chose this interpretive rule. As noted above, the
court opined that “judicial opinions are simply not
statutes and the rules governing the interpretation
of the two reflect this,” that there generally “are no
canons of construction for the interpretation of
opinions,” and that it is not expected that “each and
every word” of a judicial order “may be the subject of
searching analysis.” Muckleshoot III, 235 F.3d at
433. The Ninth Circuit therefore regards as “largely
misdirected” any “debate over whether the language
of [an order] is unambiguous, * * * inasmuch as an
analysis of the decision is necessary, whether the
text is unambiguous or not,” to determine whether
“‘the court intended something other than its appar-
ent meaning.’” Ibid. (internal omitted; emphasis
added by the court).

2. In contrast, every other court of appeals to ad-
dress the question has rejected this approach and
held that extrinsic evidence is irrelevant in these
circumstances. There can be no doubt about the
existence of this conflict: this Court in Travelers
Indemnity cited decisions of the First and Second
Circuits as standing for the proposition that, “where
the plain terms of a court order unambiguously
apply, * * * they are entitled to their effect.” 129 S.
Ct. at 2204 (citing Negron-Almeda 528 F.3d at 23,
and United States v. Spallone, 399 F.3d 415, 421 (2d
Cir. 2005)). If the Suquamish had litigated this
dispute in these other circuits, they would have
prevailed.
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a. The First Circuit recently held that, “absent
amendment or vacation, a court must carry out and
enforce an order that is clear and unambiguous on
its face, whether or not the inscribed language
reflects the court’s recollection of its actual intent.”
Negron-Almeda, 528 F.3d at 23. See Travelers In-
dem., 129 S. Ct. at 2204 (quoting a portion of this
language). As we have noted, the First Circuit’s rule
is that, “when a court’s order is clear and unambi-
guous, neither a party nor a reviewing court can
disregard its plain language.” Negron-Almeda, 528
F.3d at 23. Thus, “unless and until a clear and un-
ambiguous order is amended or vacated * * * a court
must adopt, and give effect to [the order’s] plain
meaning.” Ibid (bracketed material added by the
court).

In Negron-Almeda, the court applied this rule to
“distill the meaning” of a particular order. 528 F.3d
at 22. One party, despite “conced[ing] that the lan-
guage of the order is inhospitable” to its interpreta-
tion, sought to introduce evidence such as “the case
law cited in the lead-up” to the original order as
bearing on the issuing court’s intent. Id. at 23. But
the First Circuit rejected this attempt at rewriting
the order’s language. It held that where the order is
“unambiguous[]” and written with “conspicuous clar-
ity,” a party’s “grab-bag of random facts lacks force”
(ibid.)—and that was so even though the same dis-
trict court that initially issued the order stated that
a departure from the order’s plain language con-
formed with its initial intent. See id. at 20, 23.

This is a rule of long standing in the First Cir-
cuit. See Alstom Caribe, Inc. v. George P. Reintjes
Co., 484 F.3d 106, 115 (1st Cir. 2007) (“We cannot
disregard express rulings simply as a matter of
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guesswork or in an effort to suit interpretative
convenience.”); In re Thinking Machs. Corp., 67 F.3d
1021, 1026 (1st Cir. 1995) (“Court orders are custo-
marily important events in the life of a judicial
proceeding; they are the primary means through
which courts speak, and they should carry commen-
surate weight.” (citation omitted)).

b. The Second Circuit likewise has explained, in
language quoted by this Court in Travelers Indemni-
ty, that “if a judgment is clear and unambiguous, a
court must adopt, and give effect to, the plain mean-
ing of the judgment.” Spallone, 399 F.3d at 421 (in-
ternal quotation omitted). As the Second Circuit
explained, this “limiting principle prohibits a court
from altering a judgment that is clear on its face,
even if not reflective of the court’s actual intent.” Ibid.
(emphasis added). Thus, when the language of a
judicial order is clear, additional evidence of a court’s
intent is simply irrelevant to courts in the Second
Circuit.

c. The Third Circuit similarly has held that
“[c]ourt orders must ordinarily be interpreted by
examination of only the ‘four corners’ of the docu-
ment.” Ford Motor Co. v. Summit Motor Prods., Inc.,
930 F.2d 277, 286 (3d Cir. 1991). There, in the con-
text of a RICO action, the court was required to
interpret the meaning of a more than 20-year-old
divestiture order issued in an antitrust suit. Id. at
283-84. Only after concluding that the underlying
order was “ambiguous” did the court consider evi-
dence of the issuing court’s intent. Id. at 287. See
also Richman Bros. Records, Inc. v. U.S. Sprint
Commc’ns. Co., 953 F.2d 1431, 1438-39 (3d Cir. 1991)
(applying Ford Motor Co.).
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d. The Eleventh Circuit agrees that a district
court may not revisit an unambiguous earlier judg-
ment by purporting to “interpret” supposed ambigui-
ty. See Sec. & Exch. Comm’n v. Hermil, Inc., 838
F.2d 1151, 1153-54 (11th Cir. 1988). The court of
appeals there held that there was “no ambiguity in
the [initial] judgment, and therefore no basis for
saying that in [its subsequent order] the district
court was merely interpreting its original order.” Id.
at 1154. This was so even though the party seeking
to depart from the plain language of the original
order “point[ed] to a substantial and convincing
amount of evidence” that its favored approach con-
formed to the initial intent of the order, and even
though the district court itself “stated * * * that it
had intended this result all along.” Ibid. Because
“[t]he court * * * did not draft the [original] order to
reflect this intent, * * * the [subsequent] revision
came too late” and the plain language of the order
governed. Ibid.

e. The Fifth Circuit has reached the same conclu-
sion. See Dunlop v. Ledet’s Foodliner of Larose, Inc.,
509 F.2d 1387, 1389 (5th Cir. 1975) (declining to
“search [the] record to clarify an unambiguous judg-
ment”). See also In re National Gypsum Co., 219 F.3d
478, 484 (5th Cir. 2000) (court will defer to trial
court’s interpretation of its own order only if the
documents are “truly * * * ambiguous”). And al-
though the Fourth Circuit evidently has not express-
ly addressed the standard for reviewing an unambi-
guous prior court order or judgment, district courts
in that Circuit follow the majority rule. See Spear-
man v. J & S Farms, Inc., 755 F. Supp. 137, 140
(D.S.C. 1990) (“A judgment which is clear and unam-
biguous must be given its plain meaning and conse-
quent legal effect. * * * In construing the judgment,
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general rules for the construction of written instru-
ments are applicable. Thus, if the judgment is clear
and unambiguous, this court must adopt, and give
effect to, the plain meaning of the judgment.”).

f. These and other courts of appeals also have
applied this rule in the context of consent decrees,
which are a form of “judgment.” See Fed. R. Civ. P.
54(a). The Seventh Circuit, for example, holds that
“where a decree is clear on its face, it is neither
necessary nor appropriate to consider extrinsic
evidence.” Ahern v. Bd. of Educ., 133 F.3d 975, 981
(7th Cir. 1998) (internal quotation and alteration
omitted). The Fifth and Eleventh Circuits likewise
have explained that they are “required to analyze”
the meaning of a consent decree “by its language
without resort to extrinsic considerations.” Eaton v.
Courtaulds of N. Am., Inc., 578 F.2d 87, 90 (5th Cir.
1978). See, e.g., Lelsz v. Kavanagh, 824 F.2d 372,
373-74 (5th Cir. 1987) (“[T]he scope of a consent
decree must be discerned within its four corners.”
(internal quotation omitted)); Roberts v. St. Regis
Paper Co., 653 F.2d 166, 171 (5th Cir. 1981)
(“[U]nless the decree is ambiguous, we must find the
meaning of the decree in its language, without resort
to extrinsic considerations.”); Sierra Club v. Meiburg,
296 F.3d 1021, 1030 n.10 (11th Cir. 2002) (explaining
that, “[g]iven the clarity of the consent decree,” the
court would “decline * * * invitations to consider any
extrinsic evidence on the issue”); United States v.
Danube Carpet Mills, Inc., 737 F.2d 988, 993 (11th
Cir. 1984) (“Reference to extrinsic evidence to con-
strue a consent order is proper only where the lan-
guage is ambiguous.”).

Which rule the court applies when the parties
dispute the meaning of a court order—either the
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plain-language approach used by most courts, or the
investigation into what the issuing judge “really
meant” undertaken by the Ninth Circuit—will go-
vern the nature of the inquiry undertaken by the
court in all cases, and often will determine the
outcome of the case, as it did here. This Court should
resolve the conflict.

III. THE QUESTION IN THIS CASE IS A RE-
CURRING ONE OF SUBSTANTIAL IM-
PORTANCE.

The question how to interpret existing judicial
orders is one of substantial practical importance. It is
a question that arises frequently, in the widest range
of contexts. The cases affected are often ones of
considerable significance in their own right, govern-
ing the continuing rights and obligations of both
governments and private parties. Left uncorrected,
the Ninth Circuit’s approach accordingly would work
mischief in many areas of law. Moreover, United
States v. Washington itself implicates important,
treaty-based rights of numerous Indian tribes, which
have been settled in a series of complex and compre-
hensive court orders spanning four decades. Correc-
tion of the error below therefore will limit what
otherwise is sure to be many new rounds of “ex-
tremely burdensome and expensive” litigation in an
already exhaustively long set of proceedings. App.,
infra, 13a.

A. Judicial Orders Are Interpreted And
Applied In A Wide Range Of Contexts.

Parties frequently contest the proper interpreta-
tion of past judicial orders and decrees in numerous
areas of the law. Such issues often arise in institu-
tional litigation, where parties seek injunctive relief



26

to guide future behavior. See Abram Chayes, The
Role of the Judge in Public Law Litigation, 89 Harv.
L. Rev. 1281 (1976); Donald L. Horowitz, Decreeing
Organizational Change: Judicial Supervision of
Public Institutions, 1983 Duke L.J. 1265. They also
are common in many areas where judicial orders are
entered involving disputes between private parties.
The question presented here will be involved in every
such case.

Antitrust. In antitrust proceedings, the govern-
ment often seeks injunctive relief that regulates the
defendant’s future conduct. The precise effect of
these orders may be litigated years later. In Ford
Motor Co., 930 F.2d at 283-84, for example, the court
interpreted the requirements of a two-decade old
divestiture order that resolved an antitrust action.

Bankruptcy. Bankruptcy proceedings frequent-
ly involve orders regarding reorganization and re-
ceivership. Claimants in such proceedings may later
challenge the scope of the court’s order. See, e.g., In
re Bernard L. Madoff Inv. Sec. LLC, 413 B.R. 137,
144 (Bankr. S.D.N.Y. 2009) (“Courts have a duty to
enforce their orders and ensure that all parties
under their jurisdictions follow them.”); In re Maho-
ney, 251 B.R. 748, 754 (Bankr. S.D. Fla. 2000)
(“Where the language of a judgment is clear and
unambiguous, the reviewing court must adopt, and
give effect to the plain meaning of the judgment.’’
(internal quotation omitted)); In re Doty, 129 B.R.
571, 588 (Bankr. N.D. Ind. 1991) (the meaning of
unambiguous judgments “should be accepted at its
face value” (internal quotation omitted)). This
Court’s decision in Travelers Indemnity involved
such a case, addressing the meaning of a bankruptcy
order issued almost 25 years earlier.
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Civil Rights. In civil rights cases, courts are of-
ten required to construe injunctive relief contained in
decades-old judgments. In United States v. Georgia,
171 F.3d 1344, 1348 (11th Cir. 1999), for example,
the court examined the meaning of a twenty-six year
old school desegregation order. See also, e.g., Ahern,
133 F.3d at 980-82 (also interpreting orders issued in
school desegregation case); Capacchione v. Charlotte-
Mecklenburg Sch., 57 F. Supp. 2d 228, 244 (W.D.
N.C. 1999) (interpreting predecessor judge’s twenty-
nine year old standard for school desegregation).

Environmental. Similarly, injunctive orders or
decrees often resolve actions brought pursuant to
federal environmental statutes. This relief frequently
becomes the subject of subsequent proceedings. See,
e.g., Rumpke of Ind., Inc. v. Cummins Engine Co.,
107 F.3d 1235, 1236-38 (7th Cir. 1997) (CERCLA).
See also, e.g., Sierra Club, 296 F.3d at 1030 (inter-
preting consent decree issued under the Clean Water
Act).

Insurance. Parties to insurance contracts may
obtain declaratory judgments adjudicating coverage
rights under a policy, which may be the subject of
later dispute. See, e.g., Sec. Mut. Cas. Co. v. Century
Cas. Co., 621 F.2d 1062, 1063-64 (10th Cir. 1980).

Water rights. In locations where water is scarce
and ownership contested, federal courts may enter
orders adjudicating the allotment of water resources.
These judgments often become the subject of subse-
quent enforcement proceedings, where the original
court’s intent is questioned. See, e.g., Kittitas Recla-
mation Dist. v. Sunnyside Valley Irrigation Dist., 626
F.2d 95 (9th Cir. 1980) (interpreting meaning of
thirty-five year old consent decree).
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In each of these areas of the law—as well as
many others—courts frequently must interpret
judicial orders, many of which are years or decades
old. The question presented here accordingly arises
with great frequency in a variety of settings. Conclu-
sively resolving the proper way to construe past
judicial orders will provide guidance, and minimize
litigation, in all such cases.4

B. The Ninth Circuit’s Rule Undermines
Finality And Repose.

In addition, getting the interpretive rule correct
is imperative because the Ninth Circuit’s anomalous
approach has significant, and harmful, practical
consequences. The rule applied below makes it
impossible for parties bound by a judicial order to
rely on the order’s plain language. That reality
effectively deprives governing orders of certainty,
interferes with planning by the parties, and ensures
continued, burdensome litigation as those seeking to

4 That a judicial order is being applied by the judge who
initially issued it should not matter to the analysis; as several
courts of appeals have noted, the unambiguous language should
control “whether or not [that] language reflects the court’s
recollection of its actual intent.” Negron-Almeda, 528 F.3d at
23. See Spallone, 399 F.3d at 421; Hermil, 838 F.2d at 1154.
But it is worth noting that the interpretive difficulties posed by
the Ninth Circuit’s rule are especially acute in cases, like this
one, where an order is being applied by a judge who did not
initially issue it. Because court orders may govern the parties’
conduct for decades, that occurs with some frequency. See, e.g.,
Reed v. Rhodes, 179 F.3d 453, 460 (6th Cir. 1999); Gonzales v.
Galvin, 151 F.3d 526, 528, 530 & n.6 (6th Cir. 1998); Kittitas
Reclamation Dist., 626 F.2d 95; Capacchione, 57 F. Supp. 2d at
244. In such circumstances, as Judge Kleinfeld noted, attempt-
ing to discern the thoughts of the issuing judge “is a fundamen-
tally futile undertaking.” App., infra, 13a.
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escape an order’s explicit terms embark on a quest to
uncover the issuing judge’s supposed “real” intent.
Left uncorrected, the Ninth Circuit’s rule thus in-
vites litigants to collaterally challenge the resolution
of issues seemingly settled long ago by unambiguous
judicial orders.

This approach undermines the usual rules that
are intended to create an orderly and predictable
process for parties to challenge judicial orders. A
party has twenty-eight days after the entry of judg-
ment to file a motion to “alter or amend” that judg-
ment (Fed. R. Civ. P. 59(e)), and generally has thirty
days after entry of judgment within which to appeal
(Fed. R. App. P. 4(a)(1)(A)). But once final, an order
is not subject to later challenge: “It is just as impor-
tant that there should be a place to end as that there
should be a place to begin litigation.” Stoll v. Got-
tlieb, 305 U.S. 165, 172 (1938). “A fundamental
precept of common-law adjudication * * * is that a
‘right, question or fact distinctly put in issue and
directly determined by a court of competent jurisdic-
tion cannot be disputed in a subsequent suit between
the same parties or their privies.’” Montana v. Unit-
ed States, 440 U.S. 147, 153 (1979) (alteration omit-
ted) (quoting S. Pac. R.R. v. United States, 168 U.S.
1, 48-49 (1897)). Travelers Indemnity itself applied
this principle, holding that issues resolved by a final
judgment were not subject to collateral attack (129 S.
Ct. at 2205)—and, of course, that this rule could not
be circumvented through the device of recharacteriz-
ing the plain language of the original judgment.

The effect of the Ninth Circuit rule requiring ex-
amination of the original record and, if necessary,
extrinsic evidence to determine the district court’s
intent when it initially issued an unambiguous order
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necessarily undermines this essential principle of
repose. Although the Ninth Circuit expresses its rule
in terms of uncovering the issuing court’s intent, the
effect of the rule is far different: by directing the
parties and the district court to review the record
presented at the time the governing order was writ-
ten, the rule calls into question the work of the
issuing judge. If the later court disagrees with the
language of the initial order or believes that the
order was not supported by the evidence before the
issuing judge (as the courts below appear to have
concluded here), the later court is at liberty to de-
clare that the issuing judge could not have intended
the order to be applied as written. In this way, the
Ninth Circuit rule permits relitigation in the guise of
interpretation. And that result, in practical effect,
undermines the rules of finality that are intended to
“protect[] [parties] from the expense and vexation
attending multiple lawsuits, conserve[] judicial
resources, and foster[] reliance on judicial action.”
Montana, 440 U.S. at 153-54.

This case is a prime example of the unfortunate
effect of a rule that mandates review of the record
underlying even unambiguous court orders. As re-
quired by circuit precedent, the parties sifted
through the evidence available to Judge Boldt at the
time of the 1975 order, including “maps, fisheries
reports, anthropological reports, and testimony”
(App., infra, 52a), and argued as to its proper inter-
pretation. The courts below weighed and evaluated
that material, ultimately concluding that there was
an “absence of evidence regarding [Suquamish]
fishing or travel through Saratoga Passage” (id. at
49a) and that, accordingly, “Judge Boldt did not
intend to include these areas in the Suquamish U &
A.” Ibid. But as Judge Kleinfeld observed below,
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“[c]ontinually revisiting Judge Boldt’s opinions (and
the limited record supporting them) in an attempt to
discern what he thought the customs of multiple
people were in 1850’s and earlier, besides being
extremely burdensome and expensive, is a funda-
mentally futile undertaking. The truth is not know-
able.” Id. at 12a-13a. This Court should determine
whether the Ninth Circuit is correct in its view that
such an approach is required.

C. The United States v. Washington Litiga-
tion Has Substantial Importance.

Finally, not only is the legal issue presented here
a recurring one of great importance, this proceeding
is itself one of considerable significance. The dispute
here concerns the scope of treaty-based fishing rights
held by certain Indian tribes. These rights have
substantial financial, cultural, and historical value.
The Court in Fishing Vessel repeatedly noted the
“vital” importance of fishing rights to the tribes (443
U.S. at 664, 666, 676), as well as the “great economic
value” of anadromous fish in the Pacific Northwest
(id. at 664) and the central role of “this important
treaty provision” in establishing those rights. Id. at
674. The relitigation whether the Suquamish have
the right to fish in Skagit Bay and Saratoga Passage
thus will have a significant practical impact on the
affected tribes.

But beyond that, decision of the question pre-
sented would aid significantly in diminishing the
burden of the massive and continuing litigation
spawned by United States v. Washington. The Ninth
Circuit itself has repeatedly recognized that “‘[w]e
cannot think of a more comprehensive and complex
case than’” United States v. Washington. App., infra,
4a (quoting United States v. Suquamish Indian
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Tribe, 901 F.2d 772, 775 (9th Cir. 1990)). As we have
noted, the litigation has involved at least 22 separate
sub-proceedings, 18 appeals to the Ninth Circuit, and
almost 20,000 docket entries in the district court.
Essentially “[a]ll of these supplemental proceedings
require the interpretation of Judge Boldt’s opinion.”
Muckleshoot Indian Tribe v. Lummi Indian Nation,
234 F.3d 1099, 1099 (9th Cir. 2000) (Muckleshoot II).

For this reason, the need for much of this litiga-
tion would be foreclosed, and any litigation that did
proceed would be greatly simplified, if the Ninth
Circuit applied the rule recognized everywhere else:
that “[t]he best way to determine what the judge
thought is the language he used.” App., infra, 12a
(Kleinfeld, J., dissenting). Such an approach would
bring greatly increased clarity and repose to pending
and future matters involving United States v. Wash-
ington. It would spare the tribes and other affected
parties unwarranted expense. And it would conserve
the substantial judicial resources that otherwise
would be expended reviewing the decades-old record
in an attempt to determine whether Judge Boldt
really meant what he expressly said. For this reason
as well, review of the decision below by this Court is
warranted.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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ORDER

The petition for rehearing, filed August 20, 2009,
is GRANTED and the petition for rehearing en banc
is denied as moot.

This court’s opinion filed, August 6, 2009 and
published at Upper Skagit Tribe v. Washington, 576
F.3d 920 (9th Cir. 2009), is hereby withdrawn. A new
opinion is filed concurrently herewith.

OPINION

RYMER, Circuit Judge:

This case arises out of, and is a sub-proceeding
of, United States v. Washington, 384 F. Supp. 312
(W.D. Wash. 1974) (“Decision I”), where Judge Boldt
determined the usual and accustomed fishing
grounds (“U&A”) for Puget Sound tribes. Invoking
the district court’s continuing jurisdiction, id. at 419,
Upper Skagit Indian Tribe1 filed a Request for De-
termination that Saratoga Passage and Skagit Bay
on the eastern side of Whidbey Island are not within
the Suquamish Tribe’s U&A (Subproceeding 05-3).
On cross-motions for summary judgment, the district
court concluded that Judge Boldt did not intend to
include those areas in Suquamish’s U&A, and accor-
dingly granted summary judgment for Upper Skagit.
We affirm.

1 Jamestown S’Klallam and Port Gamble S’Klallam joined as
plaintiff-intervenors, as did the Tulalip Tribes. Swinomish
Indian Tribal Community filed a cross-Request for Determina-
tion to the same general effect as Upper Skagit’s. For conveni-
ence, we refer to these parties collectively as Upper Skagit
unless context requires otherwise.



4a

I

As we previously said, “[w]e cannot think of a
more comprehensive and complex case than this.”
United States v. Suquamish Indian Tribe, 901 F.2d
772, 775 (9th Cir. 1990). In short, Judge Boldt de-
fined “usual and accustomed grounds and stations”
as “every fishing location where members of a tribe
customarily fished from time to time at and before
treaty times, however distant from the then usual
habitat of the tribe, and whether or not other tribes
then also fished in the same waters.” Decision I, 384
F. Supp. at 332; United States v. Lummi Indian
Tribe, 235 F.3d 443, 445 (9th Cir. 2000) (quoting
Decision I). The term “customarily” does not include
“occasional and incidental” fishing or trolling inci-
dental to travel. Decision I, 384 F. Supp. at 353.
Tribes are entitled to take up to 50 percent of the
harvested fish from runs passing through their off-
reservation U&A grounds. Id. at 343.2

Judge Boldt determined Suquamish’s U&A dur-
ing supplemental proceedings on April 9-11, 1975.
See United States v. Washington, 459 F. Supp. 1020,
1048-50 (W.D. Wash. 1978) (“Decision II”). The
evidence consisted of the April 9 testimony and
report of Dr. Barbara Lane, an expert for the United
States on tribal identity, treaty status and fisheries
for all of the tribes who intervened in the original
proceedings in Decision I. She provided a map of
Suquamish fishing sites, and her testimony also

2 We substantially affirmed Decision I in United States v.
Washington, 520 F.2d 676 (9th Cir. 1975), and the Supreme
Court upheld the decision with slight modification in Washing-
ton v. Wash. State Commercial Passenger Fishing Vessel Ass’n,
443 U.S. 658 (1979).
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addressed a map attached to proposed Suquamish
fishing regulations that outlined disputed areas of
Suquamish’s and other tribes’ U&As. Based on this
evidence, Judge Boldt ruled that the Suquamish had
made a “prima facie” showing that its U&A fishing
grounds were: “the marine waters of Puget Sound
from the northern tip of Vashon Island to the Fraser
River including Haro and Rosario Straits, the
streams draining into the western side of this portion
of Puget Sound and also Hood Canal.” Finding of
Fact No. 5 (FF 5), Decision II, 459 F. Supp. at 1049.3

In this Subproceeding, Upper Skagit alleges that
the Suquamish began fishing in the Subproceeding
Area4 for the first time in 2004. It seeks an order
determining that the portion of Saratoga Passage
from the Snatelum Point Line to the Greenbank Line
and Skagit Bay to the Deception Pass bridge is not a
U&A for the Suquamish. Upper Skagit argued in
district court that there was no evidence before

3 In May 1985 the Suquamish filed a Request for Determina-
tion to determine their U&A on the eastern side of Puget
Sound. See Suquamish, 901 F.2d at 774. We noted that “[a]t the
time of the Treaty of Point Elliott, [the Suquamish] did not fish
in those areas, which were the usual and accustomed fishing
places of the Duwamish.” Id. The Suquamish unsuccessfully
argued that they were successors in interest to the Duwamish.
We referred to the Suquamish’s U&A as being the “west side of
Puget Sound” whereas the Duwamish’s was on the eastern side.
Id. at 774, 776 n.9.

4 The Upper Skagit originally defined the Subproceeding Area
as Saratoga Passage, from the Greenbank Line north to the
Snatelum Point Line, and Skagit Bay. The Swinomish cross-
request defines the case area for their purposes as Catch
Reporting Area 24C. Thus, as the district court described it, the
case area encompasses that portion of Saratoga Passage within
Catch Reporting Area 24C, plus Skagit Bay.



6a

Judge Boldt in 1975 that Suquamish’s U&A included
those areas. Suquamish, on the other hand, con-
tended that Judge Boldt’s definition of its U&A
unambiguously included the contested areas.

The district court adhered to a two-step proce-
dure in keeping with our decisions in Muckleshoot
Tribe v. Lummi Indian Tribe, 141 F.3d 1355 (9th Cir.
1998) (“Muckleshoot I”), Muckleshoot Indian Tribe v.
Lummi Indian Nation, 234 F.3d 1099 (9th Cir. 2000)
(“Muckleshoot II”), and United States v. Muckleshoot
Indian Tribe, 235 F.3d 429 (9th Cir. 2000) (“Muckle-
shoot III”). First, it determined that Upper Skagit
had the burden to offer evidence that FF 5 was
ambiguous, or that Judge Boldt intended something
other than its apparent meaning (i.e., all salt waters
of Puget Sound). Second, if the evidence, including
contemporaneous understanding of the extent of “the
marine waters of Puget Sound,” showed that “Puget
Sound” as used in the Suquamish U&A included the
Subproceeding Area, Upper Skagit had the burden to
show that there was no evidence before Judge Boldt
that the Suquamish fished on the east side of Whid-
bey Island or traveled there in route to the San
Juans and the Fraser River area.

Applying this analysis, the court found that “Pu-
get Sound” as defined by Judge Boldt included the
waters of Saratoga Passage and Skagit Bay.5 Howev-

5 Among other things, this was based on FF 164 in Decision I,
adopting the definition of “Puget Sound” in the “Joint State-
ment Regarding the Biology, Status, Management, and Harvest
of the Salmon and Steelhead Resources of the Puget Sound and
Olympic Peninsula Drainage Area of Western Washington,” 384
F. Supp. at 382-83, which included “the Strait of Juan de Fuca
and all saltwater areas inland therefrom”; Judge Boldt’s several
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er, based on the actual evidence that was before
Judge Boldt, the district court in this Subproceeding
concluded that the judge meant something other
than this in FF 5 given that nothing in the record
showed the Suquamish fished on the east side of
Whidbey Island, or traveled through there on their
way up to the San Juans and the Fraser River area.
The court noted that Judge Boldt relied heavily on
Dr. Lane’s reports and testimony. While she did say
that the Suquamish traveled widely by canoe (as was
“normal” for “all Indians in Western Washington”),
Lane provided no evidence that the tribe fished or
traveled in Saratoga Passage or Skagit Bay.6 Her
report listed places where the Suquamish tradition-
ally took fish, but neither Saratoga Passage nor
Skagit Bay was among them.7 And when asked about
a map delineating areas of Puget Sound where the
Suquamish traveled, Lane referred only to areas that
omitted Saratoga Passage and Skagit Bay. The

references to “Puget Sound” as a broad area; and maps indicat-
ing that “Puget Sound” encompassed a very broad region.

6 Geographically, Saratoga Passage and Skagit Bay are nearly
enclosed or inland waters to the east of Whidbey Island. The
southern entrance to these waters includes Possession Sound
and the mouth of the Snohomish River, where the Suquamish
were known to fish seasonally. The northern exits through
Deception Pass and Swinomish Slough are narrow and re-
stricted; both areas were controlled by the Swinomish at treaty
times.

7 The places Dr. Lane listed where the Suquamish fished for
salmon, herring, steelhead, halibut, and shellfish by trolling,
spearing, nets, or traps were: Apple Cove Point, Hood Canal,
Dye’s Inlet, Liberty Bay, the head of Sinclair Inlet, Skunk Bay,
Union River and Curley Creek, Blake Island, Jefferson Head,
Point to Point, Rich’s Passage, Orchard Point, Indianola, Ross
Point, Miller’s Bay, Agate Passage, and the area between Chico
and Erland’s point.
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Suquamish pointed out that they fished at the mouth
of the Snohomish River, which is on the eastern side
of Whidbey Island, but this area is well south of the
Subproceeding Area and was described by Lane as a
fall and winter fishing site at the mouth of a river,
which was “separate and distinct from the spring
and summer travels up to the Fraser River.” Fur-
ther, the district court noted the Suquamish’s posi-
tion that they maintained close relations with the
Skagit and Snohomish people, who had fishing
camps on Whidbey and Camano Islands, but thought
it would be speculative to conclude this meant that
the Suquamish must necessarily have camped and
fished there as well. Finally, the court found that
Judge Boldt’s description of the Suquamish U&A
tracks nearly verbatim the language in Dr. Lane’s
report, demonstrating the judge’s intent to conform
the Suquamish U&A only to those areas documented
by Lane.

The Suquamish timely appealed.

II

The Suquamish mainly fault the district court for
having engaged in a sufficiency of the evidence
analysis instead of accepting Judge Boldt’s unambi-
guous definition of “Puget Sound.” In our view,
however, the court faithfully followed the Muckle-
shoot construct. As Muckleshoot III indicates, wheth-
er the language of one of Judge Boldt’s findings is
ambiguous is a factor in ascertaining the judge’s
intent, but not a dispositive one, because it is neces-
sary to understand the findings “in light of the facts
of the case.” 235 F.3d at 433 (internal quotation
marks omitted). This means that, as the district
court held here, the tribe asserting ambiguity in a
U&A determination must offer “ ‘evidence that
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suggests that [the U&A] is ambiguous or that the
court intended something other than its apparent
meaning.’” Id. (quoting Muckleshoot I, 141 F.3d at
1358) (emphasis added in Muckleshoot III omitted).
The determination is to be based on the record before
Judge Boldt as of April 18, 1975, when he estab-
lished the Suquamish’s U&A, but may also include
additional evidence if it sheds light on the under-
standing that Judge Boldt had of the geography at
the time. Muckleshoot II, 234 F.3d at 1100 (citing
Muckleshoot I, 141 F.3d at 1360).

We agree with the district court that Upper Ska-
git met this burden. There is no evidence in the
record before Judge Boldt that the Suquamish fished
or traveled in the waters on the eastern side of
Whidbey Island, particularly in Saratoga Passage or
Skagit Bay. In addition to Dr. Lane’s testimony and
analysis upon which Judge Boldt relied heavily, the
district court also reviewed the April 1975 hearing
transcript for the day after Lane testified to ascer-
tain the judge’s intent. On that occasion the state
challenged the sufficiency of the Suquamish’s prima
facie showing that its U&A was as broad as claimed.
Rejecting that challenge, Judge Boldt ruled from the
bench:

The Court finds that a prima facie showing
has been made that travel and fishing of
the Suquamish Tribe through the north
Sound areas; that is areas one and two as
designated by the state, was frequent and
also regular, not merely occasional, and
the application of the Suquamish for such
a ruling is granted.

Transcript of proceedings, April 10, 1975 (emphasis
added). The currently disputed Subproceeding Area
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is not in Areas One or Two, but in Area Four. Al-
though Lane’s Report showed that several areas on
the west shores of Area Four comprised Suquamish’s
on-reservation territory and fishing locations,8 there
was no evidence from Lane or otherwise that the east
shores of Area Four, as well as Skagit Bay and
Saratoga Passage, were part of Suquamish’s U&A.9

In addition, Judge Boldt used specific geographic
anchor points in describing other tribes’ U&As. See,
e.g., Decision I, 384 F. Supp. at 360, 371 (Lummi and
Puyallup U&As); Decision II, 459 F. Supp. at 1049
(Nooksack, Swinomish and Tulalip U&As). From this
it is reasonable to infer that when he intended to
include an area, it was specifically named in the
U&A. In Suquamish’s case, the only inclusive geo-

8 The district court was either mistaken, or misspoke, when it
said that the area designated as Area Four was not mentioned.
Area Four was discussed in Dr. Lane’s Report, but the discus-
sion pertained to the west shores and not to that part of Area
Four which includes Skagit Bay and Saratoga Passage.

9 Given that the decision in this Subproceeding must be made
on the record that was before Judge Boldt, augmented only by
evidence of contemporaneous understanding of ambiguous
terms — which the district court here gave the parties an
opportunity to do — a trial on the merits would reveal no
additional relevant facts. In these circumstances, the district
judge, who is also the trier of fact, may resolve conflicting
inferences and evaluate the evidence to determine Judge
Boldt’s intent. See, e.g., Nunez v. Superior Oil Co., 572 F.2d
1119, 1123-24 (5th Cir. 1978); In re First Capital Holdings
Corp., 179 B.R. 902, 904-05 (Bankr. C.D. Cal. 1995) (Tashima,
J.) (so holding). Nor, given the lack of any evidence of Suqua-
mish fishing or travel in these areas, let alone fishing that was
more than “incidental” or “occasional,” is there any basis for
supposing that “it is just as likely” that Saratoga Passage and
Skagit Bay were intended to be included as that they were not.
Cf. Lummi, 235 F.3d at 452.
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graphic anchor points for the term “Puget Sound” are
the “Haro and Rosario Straits,” which do not include
or delineate the Subproceeding Area. That Judge
Boldt neglected to include Skagit Bay and Saratoga
Passage in the Suquamish’s U&A supports our
conclusion that he did not intend for them to be
included. See Lummi, 235 F.3d at 451-52.

The district court’s conclusion does not have the
effect of re-adjudicating Suquamish’s U&A or dimi-
nishing it, as the Tribe contends, for the Suquamish
never had the right to fish in those areas in the first
place. Nor is it necessary, as the Suquamish sug-
gests, to include the Subproceeding Area in its U&A
in order to reconcile Judge Boldt’s determination of
the Suquamish and Swinomish U&As in his April 18,
1975 order. The Swinomish’s U&A used the phrase
“marine areas of northern Puget Sound,” but it also
used geographic anchors delineating an area that
specifically included Saratoga Passage and Skagit
Bay. As the district court (and the Suquamish)
recognized, the inquiry properly focuses on individu-
al U&As, and the fact that Judge Boldt defined
“Puget Sound” in one instance as including Skagit
Bay and Saratoga Passage does not mean that
references to “Puget Sound” in other U&As always
include those same areas. If anything, the judge’s
inclusion of reference points in one U&A but not in
another indicates a lack of intent to include them
generically. Finally, the Suquamish maintain that
the district court erred in considering its post-1975
fishing regulations, however as we read the court’s
order, it merely referred to the scope of those regula-
tions as an aside to the Suquamish’s understanding
of its own U&A — not as evidence bearing on Judge
Boldt’s intent in determining that U&A.
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Accordingly, we agree with the district court that
Judge Boldt did not intend for Suquamish’s U&A to
include Skagit Bay and Saratoga Passage.10

AFFIRMED.

KLEINFELD, Circuit Judge, dissenting:

I respectfully dissent.

In my view, the better reading of “Puget Sound”
is that it means “Puget Sound.” We are engaged in
the odd activity of deciding what a long deceased
judge thought was accurate history about what
happened 150 years earlier. We cannot retry the
case. The best way to determine what the judge
thought is the language he used. He said “Puget
Sound.” True, a good case could have been made
under the evidence for something narrower, some-
thing along the lines the majority describes. There
was not much evidence, not much more than a report
by an anthropologist about what she thought had
been the various tribal patterns 150 years before,
based on extremely sparse evidence available to her.
I laid out my view more fully in the earlier decision
in this case, Upper Skagit Tribe v. Washington, 576
F.3d 920 (9th Cir. 2009). I could be wrong, and
today’s majority could be wrong, but I am pretty sure
that it is a mistake to reopen the matter without any
more chance of being right.

Continually revisiting Judge Boldt’s decades-old
opinions (and the limited record supporting them) in
an attempt to discern what he thought the customs
of multiple people were in the 1850’s and earlier,

10 Given this disposition, we do not need to reach Upper
Skagit’s further argument that Suquamish is judicially es-
topped from arguing that the term “Puget Sound” is ambiguous.



13a

besides being extremely burdensome and expensive,
is a fundamentally futile undertaking. The truth is
not knowable. “This exercise is not law, and is not a
reliable way to find facts, so it is hard to see why
courts are doing it and how it could be preferable to
the Indian tribes working some dispute resolution
system out for themselves.”1 That we now reverse
ourselves in this iteration of the case underscores the
futility of our pursuit moving forward and demon-
strates why Judge Boldt’s 1974 decree and its im-
plementation process, continuing this case in perpe-
tuity, should be brought to an end.2

1 U.S. v. Washington, 573 F.3d 701, 710-11 (9th Cir. 2009).

2 See id.
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OPINION

KLEINFELD, Circuit Judge:

This case concerns the geographical scope of the
Suquamish Indian Tribe’s treaty right fishing
grounds in the Puget Sound.

I. Background.

In 1850s, the United States signed a series of
treaties with the tribes1 of the Pacific Northwest.2 In
the treaties, “[t]he Tribes ceded their aboriginal
lands to the United States for settlement, receiving
in exchange exclusive title to defined lands, free
medical care, schools, occupational training, and
annuity payments.”3

The treaties also reserved to the Tribes the “right
of taking fish at usual and accustomed grounds and
stations . . . .”4 The term “usual and accustomed
grounds and stations” includes “every fishing loca-
tion where members of a tribe customarily fished

1 See United States v. Washington, 384 F. Supp. 312, 355 (W.D.
Wash. 1974) (“No formal political structure had been created by
the Indians living in the Puget Sound area at the time of initial
contact with the United States Government. Governor Stevens
. . . deliberately created political entities for purposes of dele-
gating responsibilities and negotiating treaties. In creating
these entities Governor Stevens named many chiefs and
subchiefs.”) [hereinafter Decision I].

2 See, e.g., Treaty of Point No Point (Jan. 26, 1855), 12 Stat.
933 (1859); Treaty of Point Elliott (Jan. 22, 1855), 12 Stat. 927
(1859). See generally Washington v. Wash. State Commercial
Passenger Fishing Vessel Ass’n, 443 U.S. 658, 661-69 (1979).

3 United States v. Washington, 157 F.3d 630, 638 (9th Cir.
1998). For a general overview of the history of the treaties and
the ensuing fishing rights litigation, see id. at 638-41.

4 Treaty of Point Elliott, 12 Stat. at 928.
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from time to time at and before treaty times, howev-
er distant from the then usual habitat of the tribe,
and whether or not other tribes then also fished in
the same waters.”5

In 1970, the United States initiated the underly-
ing case, United States v. Washington, against the
State of Washington in order to vindicate the tribes’
treaty right to fish. As part of his lengthy and de-
tailed opinions, Judge Boldt determined the various
tribes’ usual and accustomed fishing grounds and
stations.6 He stated that he was particularly aided in
his determinations by the “authoritative and reliable
summaries of relevant aspects of Indian life” pre-
pared by Dr. Barbara Lane.7

As relevant to this case, Judge Boldt determined
that:

The usual and accustomed fishing places
of the Suquamish Tribe include the ma-
rine waters of Puget Sound from the
northern tip of Vashon Island to the Fras-
er River and including Haro and Rosario
Straits, the streams draining into the
western side of this portion of Puget
Sound and also Hood Canal.8

5 Decision I, 384 F. Supp. at 332.

6 Id. at 359-82; see also United States v. Washington, 459 F.
Supp. 1020, 1049, 1059-60 (W.D. Wash. 1978) [hereinafter
Decision II].

7 Decision I, 384 F. Supp. at 350; see also United States v.
Suquamish Indian Tribe, 901 F.2d 772, 777 & n.13 (9th Cir.
1990) (noting Judge Boldt’s reliance on Dr. Lane).

8 Decision II, 459 F. Supp. at 1049.
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This conclusion was based on Dr. Lane’s report.
Her report indicated that the Suquamish customari-
ly fished at the mouths of the Duwamish and Sno-
homish Rivers9 in the fall and winter, and in wider
areas in the spring and summer. She also noted that
an October 1827 journal entry indicated that the
Suquamish had traveled all the way north to the
Fraser River and Fort Langley in what is now Brit-
ish Columbia.10 Dr. Lane reported that “the Suqua-
mish regularly travelled through the San Juan
Islands and to the Fraser river . . . . It is likely that
one of the reasons for travel was to harvest fish.”

Almost thirty years after Judge Boldt reviewed
Dr. Lane’s report and made the initial determination
of Suquamish’s territory, the tribe changed its fish-
ing patterns to include Saratoga Passage and Skagit
Bay. The Upper Skagit Tribe then initiated this case
by filing a request for determination11 that the
Suquamish were fishing outside of their adjudicated
grounds. Both Upper Skagit and Suquamish moved
for summary judgment. The relevant facts are un-
disputed and set forth above; the parties only dispute
the inferences to be drawn from those facts.

9 Both rivers are on the east side of the Puget Sound. The
Duwamish empties into Elliott Bay near Seattle. The Snoho-
mish empties into Port Gardner Bay near Everett.

10 The Fraser River empties into the Strait of Georgia near
Vancouver.

11 Requests for determination are similar to a complaint. They
are the mechanism by which a party may invoke the continuing
jurisdiction of the court in United States v. Washington. See
Decision I, 384 F. Supp. at 419. Such requests begin new
subproceedings in the original case. The judgment at the end of
subproceedings are final judgments appealable under 28 U.S.C.
§ 1291.
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The district court granted summary judgment to
Upper Skagit, finding that it had met its burden of
demonstrating that Judge Boldt did not intend to
include these areas in Suquamish’s traditional
fishing grounds. The court reached this conclusion
even though it held that Judge Boldt used the term
Puget Sound unambiguously to refer to all the ma-
rine areas inward from the mouth of the Strait of
Juan de Fuca. Suquamish timely appeals.

II. Analysis.

We review summary judgment de novo, viewing
the evidence and all reasonable inferences in the
light most favorable to the non-moving party.12

Circuit precedent dictates that our task is to deter-
mine whether Judge Boldt intended the Suquamish
to have treaty fishing rights in Saratoga Passage and
Skagit Bay, rather than rely on his words alone.13

A. Ambiguity.

[1] Suquamish argues that the court should only
clarify Judge Boldt’s rulings after finding them
ambiguous. This contention is foreclosed by our
precedent. “[A]n analysis of the decision is necessary,
whether the text is unambiguous or not, in order to
understand [findings] ‘in light of the facts of the
case.’ ”14 Ambiguity thus is not a prerequisite for

12 Scheuring v. Traylor Bros., Inc., 476 F.3d 781, 784 (9th Cir.
2007).

13 Muckleshoot Indian Tribe v. Lummi Indian Tribe, 141 F.3d
1355, 1359 (9th Cir. 1998) [hereinafter Muckleshoot I].

14 United States v. Muckleshoot Indian Tribe, 235 F.3d 429, 433
(9th Cir. 2000) (emphasis added) [hereinafter Muckleshoot III].
See also Muckleshoot I, 141 F.3d at 1359 (“Swinomish offered no
evidence that suggests that FF 6 is ambiguous or that the court
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clarifying the geographical scope of tribal fishing
grounds. Nor, however, is it irrelevant. Instead, it “is
certainly a factor to be considered” in determining
Judge Boldt’s intent.15 We have previously held
Judge Boldt’s use of the term Puget Sound to be
ambiguous.16 But the question in this case is not
whether Judge Boldt generally used Puget Sound
ambiguously. The question is whether he intended
this specific use of Puget Sound to include Saratoga
Passage and Skagit Bay. He did.

[2] Judge Boldt used the term Puget Sound
broadly. He defined it as including the Strait of Juan
de Fuca and all saltwater areas inland. But Judge
Boldt’s use of Puget Sound is ambiguous with regard
to the Hood Canal and the Straits of Georgia and
Juan de Fuca — waters at its edges.17 Judge Boldt
had described Puget Sound as distinct from those
waterways. Upper Skagit did not and cannot, howev-
er, point to an instance where Judge Boldt used
Puget Sound in a way that excluded Saratoga Pas-
sage and Skagit Bay, waters at its center.

[3] The district court correctly concluded that “in
every instance in 1975 where Judge Boldt did state a
definition for Puget Sound, it is a broad one which
necessarily includes both Saratoga Passage and
Skagit Bay.” This clear meaning must be taken into
account in determining Judge Boldt’s intent.18

intended something other than its apparent meaning when it
rendered Decision I.”) (emphasis added).

15 Muckleshoot III, 235 F.3d at 433.

16 Id.; see also United States v. Lummi Indian Tribe, 235 F.3d
443, 451-52 (9th Cir. 2000).

17 Lummi Indian Tribe, 235 F.3d at 451-52.

18 Muckleshoot III, 235 F.3d at 433.
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B. Burden of proof.

Summary judgment is appropriate against “a
party who fails to make a showing sufficient to
establish the existence of an element essential to
that party’s case, and on which that party will bear
the burden of proof at trial.”19 Determining who
bears what burden of proof is key to deciding this
appeal.

[4] At issue in an original territorial determina-
tion is whether there is sufficient evidence to show
that disputed waters were part of a tribe’s usual and
accustomed grounds.20 The tribe claiming territory
bears the burden of proof.21 At issue in a proceeding
to clarify a previous territorial determination is what
Judge Boldt intended by his description of a tribe’s
territory.22 The tribe claiming Judge Boldt intended
something other than his apparent meaning bears
the burden of proof.23

[5] The burden of proof is especially important
given the evidence relevant to the clarification pro-
ceeding. We have held that the relevant facts are the
“evidence that was put before Judge Boldt.”24 In
other words, “the palpable facts are substantially

19 Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

20 United States v. Lummi Indian Tribe, 841 F.2d 317, 318 (9th
Cir. 1988).

21 Id.

22 Muckleshoot III, 235 F.3d at 433.

23 Muckleshoot I, 141 F.3d at 1358-59.

24 United States v. Lummi Indian Tribe, 235 F.3d 443, 450 (9th
Cir. 2000).
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undisputed.”25 It is only the inferences that can be
drawn from those facts which are disputed. If the
evidence before Judge Boldt equally supports contra-
dictory inferences about his intent, the party chal-
lenging the apparent meaning of his original deter-
mination cannot meet its burden of proof.26

C. Merits.

Suquamish’s adjudicated usual and accustomed
grounds include “the marine waters of Puget Sound
from the northern tip of Vashon Island to the Fraser
River.”27 Saratoga Passage and Skagit Bay are in the
Puget Sound between these two points. Upper Skagit
therefore has the burden of proving that Judge Boldt
intended not to include these waters, contrary to the
apparent meaning of his words.

Suquamish has little evidence of a traditional
presence in these two specific locations. The district
court erred in finding that lack of evidence fatal,
rather that putting the burden of proof on Upper
Skagit and viewing the inferences from the evidence
in the light most favorable to Suquamish. The dis-
trict court also made factual errors in reaching its
judgment. When all reasonable inferences are drawn
in favor of Suquamish, it is at least as likely as not
that Judge Boldt intended to include Saratoga Pas-
sage and Skagit Bay in the tribe’s territory. Sum-
mary judgment therefore should be awarded to

25 Braxton-Secret v. A.H. Robins Co., 769 F.2d 528, 531 (9th Cir.
1985).

26 Lummi Indian Tribe, 235 F.3d at 452 (“This argument fails
because . . . . it is just as likely that this area was intended to be
included as that it was not.”) (emphasis added).

27 Decision II, 459 F. Supp. at 1049.
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Suquamish because Upper Skagit cannot meet its
burden of proof on undisputed facts.28

i. Factual errors.

The district court emphasized that Dr. Lane’s
testimony did not refer to Area 4 on a map attached
to proposed fishing regulations discussed during the
1975 proceeding. It also stated that the “fall and
winter fishery [at the mouth of the Snohomish River]
was described by Dr. Lane as separate and distinct
from the spring and summer travels up to the Fraser
River.” These conclusions are mistaken.

[6] Dr. Lane’s testimony did refer to Area 4. The
Suquamish live in Area 4. She testified that the map
at page 22 of her report, documenting sites within
Suquamish territory where they were accustomed to
fishing, depicted locations south of Areas 1 and 2.
The only location south of Areas 1 and 2 on the map
is Area 4. This error is important because Saratoga
Passage and Skagit Bay are in Area 4. The district
court relied on the purported lack of testimony
regarding Area 4 to conclude that Judge Boldt did
not intend to include those locations in Suquamish’s
territory.

[7] Dr. Lane also did not separate the fishing at
the mouth of the Snohomish from the trips to the
Fraser River by limiting the latter to the spring or
summer. The evidence she relied on shows that the
Suquamish were at Fort Langley in October of 1827.
In other words, they visited the Fraser River area in

28 See Braxton-Secret, 769 F.2d at 531 (holding that summary
judgement on intent is permissible if the facts are undisputed).
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the fall as well as in the spring and summer.29 Addi-
tionally, it is reasonable to infer that the Suquamish
would return from a fall trip to the Fraser River by
stopping at the mouth of the Snohomish River to
gather fish because they would not be able to gather
enough on the west side of the Sound upon their
return.30

[8] This error is important because the natural
route from the mouth of the Snohomish River (where
Dr. Lane reported that the Suquamish were accus-
tomed to fishing), through the Rosario Strait (where
Judge Boldt recognized a Suquamish usual and
accustomed fishing ground), to the Fraser River
(another Suquamish usual and accustomed fishing
ground) goes directly through Saratoga Passage and
Skagit Bay.31 Thus, the facts before Judge Boldt
make it at least as likely as not that he intended to

29 Dr. Lane testified that a trip from Port Madison to the San
Juans would take one day. It would be no more than another
day from the San Juans to the Fraser River and Fort Langley.
The testimony before Judge Boldt supports the conclusion that
the entire trip would take two days. Judge Craig heard differ-
ent evidence in 1983. See United States v. Washington, 626 F.
Supp. 1405, 1529 (W.D. Wash. 1985) (noting Dr. Lane’s testi-
mony that a round trip from the mouth of the Snohomish River
to the Fraser River would have taken two to four weeks). The
difference is immaterial, because a trip that arrived in October
would still begin and end in fall and because Judge Boldt’s
intent in 1975 controls.

30 Dr. Lane’s report and testimony show that the Suquamish
were dependent on fishing on the east side of the Puget Sound
in the fall and winter.

31 Cf. Lummi Indian Tribe, 235 F.3d at 452 (“If one starts at the
mouth of the Fraser River . . . and travels past Orcas and San
Juan Islands . . . it is natural to proceed through Admiralty
Inlet . . . .” ).
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include Saratoga Passage and Skagit Bay in Suqua-
mish’s treaty fishing grounds.

ii. Inferences favoring Suquamish.

[9] Both the language that Judge Boldt used and
the evidence before him, specifically the Lane Report,
support an inference that he intended to include the
disputed areas in Suquamish’s territory. The lan-
guage Judge Boldt used to describe Suquamish
territory is different from that he used to describe
the territory of most tribes. Judge Boldt routinely
provided specific geographical definitions as to their
boundaries, and specifically identified bays, straits,
and island areas that he intended to include. Judge
Boldt did not do so in Suquamish’s determination.
He included the entire Puget Sound from Vashon
Island to the Fraser River. That Judge Boldt did not
follow his pattern and delimit Suquamish’s bounda-
ries suggests that he intended the boundaries not to
be limited.

We are aware of two other territorial determina-
tions in which Judge Boldt used the term Puget
Sound without tying it to some geographical anchor
— the territory of the Muckleshoot32 and the Lum-
mi33 tribes. In the case of both tribes, however, Judge

32 Decision I, 384 F. Supp. at 367 (“Muckleshoot Indians had
usual and accustomed fishing places primarily at locations on
the upper Puyallup, the Carbon, Struck, White, Green, Cedar
and Black rivers . . . and secondarily in the saltwater of Puget
Sound.”) (emphasis added).

33 Id. at 360 (“[T]he usual and accustomed fishing places of the
Lummi Indans at treaty times included the marine areas of the
Northern Puget Sound from the Fraser River south to the
present environs of Seattle, and particularly Bellingham Bay.”)
(emphasis added).
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Boldt did use some limiting language — either
“secondarily” or “Northern,” respectively. We have
heard appeals regarding both of these determina-
tions. In the case of the Muckleshoot, we determined
that the evidence before Judge Boldt demonstrated
that the phrase “secondarily in the saltwater of the
Puget Sound” was limited to the saltwater imme-
diately adjacent to Muckleshoot’s freshwater fi-
shery.34 In the case of the Lummi, we determined
that the “Northern Puget Sound” included the west
side of Whidbey Island in the absence of evidence to
the contrary.35 We did find that “Northern Puget
Sound” excluded the Strait of Juan de Fuca and the
Hood Canal because Judge Boldt had used those
terms as distinct from Puget Sound elsewhere in his
decision.36 Upper Skagit must show a similar implied
limitation.

Upper Skagit notes that Possession Sound was
not specifically included in the determination of
Suquamish’s territory, even though it was in the case
of the Tulalip tribe. This silence, however, does not
support an inference against Suquamish. It is un-
questioned that the Suquamish have a right to fish
in Useless Bay, on the west side of Whidbey Island,
even though that Bay is not specifically listed in
Suquamish’s territory and is in Tulalip’s. Additional-
ly, Possession Sound lies immediately adjacent to the
mouth of the Snohomish River, and was thus de-
scribed as a traditional Suquamish fishing location
in Dr. Lane’s report.

34 Muckleshoot III, 235 F.3d at 434-35.

35 Lummi Indian Tribe, 235 F.3d at 452.

36 Id. at 451-52.
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[10] Upper Skagit also emphasizes the fact that
Suquamish’s territory does not include an eastern
border. We need not decide whether this argument is
correct.37 Determining whether Judge Boldt intended
to include specific marine waters within the Suqua-
mish’s territory calls for a case by case examination
of the facts to determine whether Judge Boldt “in-
tended something other than [his] apparent mean-
ing.”38 We conclude that it is at least as likely as not
that Judge Boldt intended to include Saratoga Pas-
sage and Skagit Bay because he had elsewhere
identified those waters as being within “the marine
waters of the Puget Sound,”39 and because they lie on
the natural route between two traditional Suqua-
mish fisheries.

[11] Upper Skagit’s third contention is that
United States v. Suquamish Indian Tribe40 controls
this case. In Suquamish Indian Tribe, Suquamish
attempted to exercise fishing rights on the freshwa-

37 One plausible border of “the marine waters of Puget Sound
from the northern tip of Vashon Island to the Fraser River” is
the land bordering the marine waters.

38 Muckleshoot I, 141 F.3d at 1359.

39 See Decision II, 459 F. Supp. at 1049 ¶ 6 (“The usual and
accustomed fishing places of the Swinomish Tribal Community
include . . . the marine areas of the northern Puget Sound from
the Fraser River south to and including Whidbey, Camano,
Fidalgo, Guemes, Samish, Cypress and the San Juan Islands,
and including Bellingham Bay and Hale Passage adjacent to
Lummi Island.”). It is unquestioned that Saratoga Passage and
Skagit Bay are within these marine areas “includ[ed]” within
the “northern Puget Sound.” See also id. at 1059 (including
Saratoga Passage in the “usual and accustomed marine fishing
areas of the Tulalip Tribes of Washington”) (emphasis added).

40 901 F.2d 772 (9th Cir. 1990).
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ter river systems to the “east of the Puget Sound” as
the successor in interest to the Duwamish tribe.41 We
held that the Suquamish had “usual and accustomed
fishing places in several areas in the west side of
Puget Sound” and were “not entitled to exercise
fishing rights on the east side of Puget Sound.”42

Such language, however, “must be read in the light
of the facts before [the court].”43 The court in Suqu-
amish Indian Tribe was only confronted with ques-
tion of whether the Suquamish were successors in
interest to the Duwamish.44 The Suquamish had
abandoned any independent claim arising out of its
own treaty time practices to the waters at issue, so
our decision necessarily did not address the question
of whether the Suquamish had an independent
entitlement to fish there. Additionally, because
Suquamish Indian Tribe dealt with the rights of the
Suquamish to fish in freshwater river systems to the
“east of the Puget Sound,” the decision does not
speak to whether the Suquamish have fishing rights
in Saratoga Passage or Skagit Bay, waters within
the Puget Sound.

[12] Finally, Upper Skagit argues that Dr.
Lane’s report on the Swinomish supports the conclu-
sion that Judge Boldt intended to exclude Saratoga
Passage and Skagit Bay from Suquamish’s territory.
They base this argument on the fact that Dr. Lane
said that certain constricted waterways bordering

41 Id. at 774 & n.2, 775 (9th Cir. 1990) (emphasis added).

42 Id. at 774, 778.

43 Muckleshoot III, 235 F.3d at 433 (quoting Julian Petroleum
Corp. v. Courtney Petroleum Co., 22 F.2d 360, 362 (9th Cir.
1927)).

44 Suquamish Indian Tribe, 901 F.2d at 775.
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Saratoga Passage and Skagit Bay were controlled by
the Swinomish. This argument is without merit. The
fact that one tribe controls a territory does not imply
the absence of fishing there by another tribe.45

Indeed, the Suquamish have a treaty reserved fish-
ing right in the Hood Canal, a territory controlled by
the Skokomish.46

[13] We conclude that it is at least as likely as
not that Judge Boldt meant what he said; the Suqu-
amish treaty territory “include[s] the marine waters
of Puget Sound from the northern tip of Vashon
Island to the Fraser River.” This broad, unlimited
fishery is what Dr. Lane described in her report and
testimony. Dr. Lane stated that marine fisheries “are
far more difficult to delimit than fresh waters.” She
repeatedly underlined that her report did not, and
could not, list all of the usual and accustomed fishing
locations of the Suquamish. She noted that the
Suquamish had more limited resources in their home
area than most tribes, and thus had to travel more
extensively to fish.

[14] Dr. Lane said that she had no documentary
evidence that the Suquamish fished in the San Juan
Islands, but nonetheless found it likely that they did
so. Judge Boldt agreed, deciding in the absence of

45 See Decision I, 384 F. Supp. at 332 (defining “usual and
accustomed” as including locations “whether or not other tribes
then also fished in the same waters”); cf. United States v.
Skokomish Indian Tribe, 764 F.2d 670, 672 (9th Cir. 1985)
(holding that a primary right claim could be litigated separately
from a territorial determination).

46 See Decision III, 626 F. Supp. at 1491; see also Decision II,
459 F. Supp. at 1039 ¶ 7 (recognizing the Swinomish’s right to
fish in Hale Passage, a territory controlled by the Lummi).
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any specific evidence that the Haro and Rosario
Straits were part of the Suquamish traditional
fishing grounds. This demonstrates a lack of specific
evidence would not have precluded Judge Boldt from
including Skagit Bay and Saratoga Passage in Suqu-
amish’s territory.

III. Conclusion.

We are obligated to discern what a deceased fed-
eral district judge intended when he adjudicated
Suquamish’s fishing grounds more than three dec-
ades ago. And that district judge attempted to de-
termine the location of the tribe’s fishing grounds
more than three quarters of a century earlier, de-
spite the paucity of any very reliable evidence. Thus
we are compelled to make legal determinations based
on grossly inadequate foundations. But for now there
seems to be no preferable alternative. We therefore
REVERSE the judgment of the district court and
REMAND for the entry of summary judgment in
favor of Suquamish. All pending motions are dis-
missed as moot.
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APPENDIX C

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

UNITED STATES OF AMERICA, et al.,

Plaintiffs,

v.

STATE OF WASHINGTON, et al.,

Defendants.

CASE NO. CV 9213
Subproceeding No. 05-3

ORDER ON MOTIONS FOR
SUMMARY JUDGMENT

This subproceeding was initiated as a Request
for Determination (“Request”) filed by the Upper
Skagit Indian Tribe (“Upper Skagit”), asking the
Court to determine that certain areas known as
Saratoga Passage and Skagit Bay, on the eastern
side of Whidbey Island, are not within the usual and
accustomed fishing area (“U & A”) of the Suquamish
Indian Tribe (“Suquamish”) as it was defined in U.S.
v. Washington, 459 F. Supp. 1020 (1978). A Cross-
Request for Determination was filed, with leave of
Court, by the Swinomish Indian Tribal Community
(“Swinomish”), essentially joining in the Request of
the Upper Skagit.1 The Suquamish filed an Answer

1 The Upper Skagit originally defined the case area as Saratoga
Passage, from the Greenbank Line north to the Snatelum Point
Line, and Skagit Bay. The Swinomish cross-request defines the
case area for their purposes as Catch Reporting Area 24C. The
case area, then, encompasses that portion of Saratoga Passage
within Catch Reporting Area 24C, plus Skagit Bay (Catch
Reporting Area 24A). For convenience, this case area will



32a

opposing both Requests. The matter is now before
the Court for consideration of summary judgment
motions filed by the three parties. Oral argument
was heard on December 12, 2006, and the arguments
and memoranda of the parties, and other Tribes who
appeared as interested parties, have been fully
considered. As the three motions argue the same
points and issues, they shall be discussed together.

BACKGROUND

In 1975, in the language that lies at the heart of
this dispute, U.S. District Court Judge George Boldt
described the U & A of the Suquamish as

the marine waters of Puget Sound from the
northern tip of Vashon Island to the Fraser
River including Haro and Rosario Straits, the
streams draining into the western side of this
portion of Puget Sound and also Hood Canal.

Finding of Fact # 5 (“FF 5”), U.S. v. Washington, 459
F. Supp. 1020, 1049 (1978). The Upper Skagit and
Swinomish assert in their separate Requests for
Determination that this language is ambiguous as to
certain waters lying on the eastern side of Whidbey
Island, known as Saratoga Passage and Skagit Bay.
They ask for a determination that the Suquamish U
& A does not include these areas. The Suquamish, in
answering the Request, contend that this language is
not ambiguous, and that it unambiguously includes
the contested areas.

The Court has ruled previously that there is suf-
ficient ambiguity surrounding Judge Boldt’s use of
the term “Puget Sound” in describing the Suquamish

simply be referred to interchangeably as Saratoga Passage and
Skagit Bay, or as the “subproceeding area.”
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U & A to require clarification, thus allowing this
subproceeeding to go forward. Dkt. # 43, pp 2-3; Dkt.
# 71, n. 2. In a later Order, the Court set out a two-
step procedure for reaching an understanding of
Judge Boldt’s intent. Referring to prior decisions of
the Ninth Circuit Court of Appeals known as Muck-
leshoot I (Muckleshoot Indian Tribe, et al, v. Lummi
Indian Tribe, 141 F. 3d 1355 (9th Cir. 1998)), Muck-
leshoot II (Muckleshoot Indian Tribe v. Lummi
Indian Nation, 234 F. 3d 1099 (9th Cir. 2000)), and
Muckleshoot III (Puyallup Indian Tribe, et al., v.
Muckleshoot Indian Tribe, 235 F. 3d 429 (9th Cir.
2000)), the Court stated,

These rulings inform this Court’s decision on
the motion to compel, as they define the
scope of discovery in this matter. The burden
in this subproceeding is on the requesting
parties—the Upper Skagit and the Swino-
mish Tribal Community—to offer evidence
that FF 5 is ambiguous, or that Judge Boldt
“intended something other than its apparent
meaning.” Id. [citing to Muckleshoot I, 141 F.
3d at 1359.] Since the apparent meaning of
the phrase “the marine waters of Puget
Sound from the northern tip of Vashon Isl-
and to the Fraser River including Haro and
Rosario Straits. . . .” is in dispute here, it
must be determined by the Court. The rele-
vant evidence on this issue is evidence
which indicates the contemporary un-
derstanding of the extent of “the marine
waters of Puget Sound. . . ”, which will
“shed light on the understanding that
Judge Boldt had of the geography at the
time.” Muckleshoot I, 141 F. 3d at 1360;
Muckleshoot II, 234 F. 3d at 1100. This may
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be provided by supplementation of the
record, at the appropriate time, with declara-
tions of geography experts. Id. Such evidence
may be offered by the parties to “enable the
district court to interpret the decree in specif-
ic geographic terms.” Muckleshoot I, 141 F.
3d at 1360.

Should the evidence show that the common
understanding of the term “Puget Sound” in
1974 included Saratoga Passage and Skagit
Bay, the Upper Skagit or Swinomish Tribe
must produce evidence that suggests that
Judge Boldt intended something other than
this apparent meaning when he wrote FF 5.
Muckleshoot I, 141 F. 3d at 1359. The evi-
dence that is relevant to Judge Boldt’s
intent comprises “the entire record be-
fore the issuing court and the findings
of fact [which] may be referenced in de-
termining what was decided.” Muckle-
shoot I, 141 F. 3d at 1359.

Dkt. # 71 (emphasis added).

ANALYSIS

A. Ambiguity and Apparent Meaning

The first step, as set forth above, is to determine
whether Judge Boldt’s language is actually ambi-
guous. The Skagit and Swinomish assert that it is;
the Suquamish contend that it is not. The Skagit and
Swinomish counter that Suquamish should be es-
topped from asserting unambiguity, because they
have in the past, in other subproceedings, argued
that the term is ambiguous.

As the Court has stated previously, it is not the
meaning of “Puget Sound” that is at issue here, but
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rather its use by Judge Boldt in describing that
portion of Puget Sound that constitutes the Suqua-
mish U & A. That is, the term must be viewed in
context: “the marine waters of Puget Sound from the
tip of Vashon Island to the mouth of the Fraser
River.”

Black’s Dictionary defines “ambiguity” as:

Doubtfulness; doubleness of meaning. Duplic-
ity, indistinctness, or uncertainty of meaning
of an expression used in a written instru-
ment. Want of clearness or definiteness; diffi-
cult to comprehend or distinguish; of doubtful
import.

. . . .

Ambiguity of language is to be distinguished
from unintelligibility and inaccuracy, for
words cannot be said to be ambiguous unless
their signification seems doubtful and uncer-
tain to persons of competent skill and know-
ledge to understand them. . . . . It is latent
where the language employed is clear and in-
telligible and suggests but a single meaning,
but some extrinsic fact or extraneous evi-
dence creates a necessity for interpretation
or a choice among two or more possible
meanings, as where a description apparently
plain and unambiguous is shown to fit differ-
ent pieces of property. A patent ambiguity is
that which appears on the face of the instru-
ment, and arises from the defective, obscure,
or insensible language used.

Black’s Law Dictionary, 5th ed., abridged, p. 41.
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The Upper Skagit and Swinomish assert that the
Court has already determined that Judge Boldt’s
language in describing the Suquamish U & A is
ambiguous, and that such determination is the law of
the case. However, the Court’s previous ruling was
not that the language was ambiguous, but rather
that there was sufficient ambiguity “surrounding”
Judge Boldt’s language to justify clarification. While
a latent ambiguity may have arisen later from vari-
ous judges’ and parties’ imprecise use or differing
understanding of the term “Puget Sound”, it is the
possible ambiguity in Judge Boldt’s use of the term
in 1975 that is at issue here.

In support of their contention that the language
is not ambiguous, the Suquamish point to various
places in the record where “Puget Sound” was actual-
ly defined by the Court. Specifically, Judge Boldt
expressly adopted the definition of Puget Sound set
forth in the “Joint Statement Regarding the Biology,
Status, Management, and Harvest of the Salmon and
Steelhead Resources of the Puget Sound and Olym-
pic Peninsula Drainage Area of Western Washing-
ton”, Exhibit JX-2a from the original U.S. v. Wash-
ington proceedings. That definition states: “As used
in this report (except where the context clearly
indicates otherwise) the term ‘Puget Sound’ includes
the Strait of Juan de Fuca and all saltwater areas
inland therefrom, . . . “ Ex. JX-2a, p. i. (emphasis
added). Judge Boldt expressly adopted this definition
in his Findings of Fact in Washington I. Referring to
the facts set forth in the report, he stated, “The
contents of said report are hereby incorporated by
reference as Findings of Fact herein.” Washington I,
384 F. Supp. 312, 338 (W.D. Wash. 1974). This
became Finding of Fact 164. Id. The contents of the
report necessarily include the definitions.
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The Skagit and Swinomish attempt to minimize
the significance of this report by characterizing it as
simply a fisheries management tool. However, this
case arose out of fisheries management in Washing-
ton State, and tribal participation therein. Judge
Boldt’s understanding and use of the term “Puget
Sound” would necessarily have been shaped by the
fisheries reports and regulations that were under
discussion at that time. It was therefore reasonable
for the Court to consider and adopt the terminology
used in fisheries management in discussing the case
area.

This was not Judge Boldt’s only reference to Pu-
get Sound as a broad area encompassing all the
saltwater areas inward from the entrance to the
Strait of Juan de Fuca. This same broad definition
was used on defining the case area in Conclusion of
Law # 7:

This case is limited to the claimed treaty-
secured off-reservation fishing rights of the
Plaintiff tribes as they apply to areas of the
Western District of Washington within the
watershed of Puget Sound and the Olympic
Peninsula north of Grays Harbor, and in the
adjacent offshore waters which are within
the jurisdiction of the State of Washington.

U.S. v. Washington, 384 F. Supp. at 400. This lan-
guage is taken verbatim from ¶ 5 of the Final Pretri-
al Order (“PTO”), Dkt. # 353, p. 5. This PTO was
signed by all the parties to the case at that time,
including the Upper Skagit, and approved by Judge
Boldt
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The parties’ and the Court’s common under-
standing of the extent of Puget Sound is indicated
once again later in the PTO:

Each of the Plaintiff tribes has usual and ac-
customed fishing places within the area de-
scribed in paragraph 5 supra, including,
among others, the waters of Puget Sound,
Strait of Juan de Fuca, off-shore marine wa-
ters, the Nisqually River, the Puyallup River
and Commencement Bay, the White River,
the Green-Duwamish River, Lake Washing-
ton, Cedar River, Stillaguamish River, Sauk
River, Skagit River, the Nooksack River, the
waters of Hood Canal and the rivers flowing
into said Canal, the Hoko River, the Qui-
layute River and its tributaries, and the Hoh
River.

Final Pretrial Order ¶7-14, Dkt. # 353, p. 122. In
designating only the Strait of Juan de Fuca and
Hood Canal as separate areas, this language neces-
sarily subsumes the other bays and inlets, including
the areas at issue here, into Puget Sound, as the
term was used in this case.2

2 The Court has ruled previously that this subproceeding will
not address the western boundary of the Suquamish U & A, and
therefore quotes these various definitions without making any
finding as to whether the Strait of Juan de Fuca is included
within “Puget Sound” as that term was used by Judge Boldt in
the Suquamish U & A. However, the Ninth Circuit Court of
Appeals has ruled previously, with respect to the Lummi U &
A, that “[i]t is clear that Judge Boldt viewed Puget Sound and
the Strait of Juan de Fuca as two distinct regions, with the
Strait lying to the west of the Sound.” U.S. v. Lummi Indian
Tribe, 235 F. 3d 443, 451-52 (9th Cir. 2000).
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The Court notes that the very maps used by the
parties, admitted as exhibits by the Court on April
10, 1975 in the herring fisheries proceedings, also
indicate a very broad region as Puget Sound. The
maps themselves are National Oceanic and Atmos-
pheric Administration (“NOAA”) nautical maps with
separate designations for each bay and inlet. Exhibit
JX-3, JX-4. However, written by the parties in large
letters on each map are the designations “Central
and Southern Puget Sound” (Exhibit JX-3) and
“Northern Puget Sound” (Exhibit JX-4). Thus, the
map labeled by NOAA as “Strait of Georgia and
Strait of Juan de Fuca” is designated by the parties
as Northern Puget Sound. Exhibit JX-4. Similarly,
the map labeled by NOAA as depicting “Admiralty
Inlet and Puget Sound” is designated by the parties
as Central and Southern Puget Sound. These
handwritten designations on these maps are specific
to this case, and indicate that the terms used and
understood by the parties and the Court in the April,
1975 proceedings were Southern, Central, and
Northern Puget Sound, rather than the NOAA
designation of separate bays and inlets. The
handwritten labels on these maps are thus highly
significant to an understanding of Judge Bolt’s use of
the term “Puget Sound” during the 1975 proceedings.

These definitions, maps, and references support
the conclusion that in 1975 the parties and the Court
had a common understanding of Puget Sound as the
case area, encompassing all the saltwater areas
inward from the mouth of the Strait of Juan de Fuca.
Indeed, Judge Boldt so stated in September 1975,
five months after the ruling at issue here, in address-
ing the coho salmon fishery:
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As used in this Order the term “Puget
Sound”, when referring to the waters of ori-
gin or the place of salmon harvest, includes
all the marine waters of Washington inland
from the mouth of the Strait of Juan de Fuca
(Tatoosh Island) together with the freshwa-
ter streams and lakes draining into such ma-
rine waters.

Order dated September 13, 1975, Dkt. # 1381. The
Skagit and Swinomish assert that the language in
this Order may not be considered, because the Court
has limited the evidence under consideration in this
subproceeding to that which was before the Court in
April of 1975. However, this cited Order is not “evi-
dence” within the meaning of that limiting rule, and
it may therefore be considered as yet another indica-
tion of Judge Boldt’s understanding, in 1975, of the
extent of Puget Sound for the purposes of this case.
As noted, in every instance in 1975 where Judge
Boldt did state a definition for Puget Sound, it is a
broad one which necessarily includes both Saratoga
Passage and Skagit Bay.

Indeed, that conclusion is the only logical one, in
light of Judge Boldt’s description, in the very para-
graph following the Suquamish U & A description, of
the U & A of the Swinomish:

The usual and accustomed fishing places of
the Swinomish Tribal Community include
the Skagit River and its tributaries, the Sa-
mish River and its tributaries and the ma-
rine areas of northern Puget Sound from the
Fraser River south to and including Whid-
bey, Camano, Fidalgo, Guemes, Samish, Cy-
press, and the San Juan Islands, and includ-
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ing Bellingham Bay and Hale Passage adja-
cent to Lummi Island.

Finding of Fact # 6, U. S. v. Washington, 459 F.
Supp. at 1049. This description, issued the same day
and in the same Order as the Suquamish U & A,
necessarily includes Skagit Bay and Saratoga Pas-
sage as within the “marine waters of northern Puget
Sound”, and within the U & A of the Swinomish.

Earlier, the Court invited the parties, pursuant
to direction given in Muckleshoot I, to supplement
the record, if appropriate, with declarations of geo-
graphy experts in order to aid the Court in interpret-
ing the language of the Suquamish U & A in specific
geographic terms. Dkt. # 71, citing Muckleshoot I,
141 F. 3d at 1360. In light of the definitions in the
record itself, and the maps known to be used by the
Court as cited above, the Court now deems it unne-
cessary and inappropriate to turn to extrinsic evi-
dence in order to fathom Judge Boldt’s meaning. This
is particularly so in view of the lack of any evidence
that Judge Boldt consulted a geography expert for
definitions of the geographical terms he used; in-
stead it appears that the terms were defined by the
fisheries consultants.

Even if the Court were to consider the extrinsic
evidence offered, and could find it relevant to Judge
Boldt’s understanding, it would find that the experts’
opinions here are not based upon sufficient facts and
data, and do not adequately reflect the application of
scientific methods to the facts of this case. F.R.Evid.
702. The Upper Skagit and Swinomish experts
Richard Hart and Theresa Trebon (both of whom are
historians, not geography experts) examined histori-
cal maps, journals, dictionaries, atlases, and other
sources. They both noted that the meaning of “Puget
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Sound” has changed over the years, from the original
naming by Captain George Vancouver of the area at
the southernmost end of the waterway. They both
advanced the opinion that in 1975, as indicated on
contemporary maps and charts, the term was gener-
ally used to describe the waters from the southern
end up to (but not including) Admiralty Inlet. This
opinion is clearly incompatible with Judge Boldt’s
own language in describing the Suquamish and
Swinomish U & A’s, which viewed Puget Sound as
extending all the way north to the mouth of the
Fraser River. The historians’ opinions must therefore
be disregarded as useless in shedding light on Judge
Boldt’s understanding of the extent of Puget Sound.

Moreover, it appears that neither historian con-
sulted the official United States Geological Survey
(“USGS”) definition of Puget Sound, which would
have been a highly reliable source to consult, and
more precise than maps.3 The Suquamish earlier
asked the Court to take judicial notice of this official
USGS definition of Puget Sound:

Bay, with numerous channels and branches,
[which] extends 144 km S from the Strait of
Juan de Fuca to Olympia; the N boundary is
formed, at its main entrance, by a line be-
tween Point Wilson on the Olympic Peninsu-
la and Partridge on Whidbey Island; at a

3 In viewing maps and charts presented in this subproceeding,
the Court finds maps to be an imprecise indicator of the boun-
daries of water areas. When bays and inlets are labeled on the
map, it cannot be determined whether they are designated as
parts of a greater whole (Puget Sound), or as separate areas
which are not part of the whole. A written description with set
boundaries is more informative on the question of the bounda-
ries of a body of water.
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second entrance, by a line between West
Point on Whidbey Island, Deception Island,
and Rosario Head on Fidalgo Island; at a
third entrance, the S end of Swinomish
Channel between Fidalgo Island and
McGlinn Island.

U.S. Department of the Interior, USGS Geographic
Names Information System, quoted at Dkt. # 6, p. 12.
This “official” USGS definition of Puget Sound in-
cludes Saratoga Passage and Skagit Bay, which lie
just south of the second- and third-named entrances.
However, it appears that this definition was adopted
in 1979, and no copy of the earlier version, adopted
in 1961, has been presented to the Court. Therefore,
the Court cites this definition here only as a basis for
disregarding the experts’ opinions as insufficiently
grounded in facts and data.

Similarly, it appears that neither historian con-
sulted the Washington Administrative Code, which
in 1975 codified many of the tribal fishing regula-
tions, area by area, and could have shed some mea-
ningful light on the question. Washington Adminis-
trative Code (“WAC”) 220-47-001 et seq. Indeed, the
Exhibit JX-2a definition, adopted by Judge Boldt,
mirrored the definition stated in these regulations:

The term “Puget Sound” shall be construed to
include all the waters of Puget Sound outside
the mouth of any river or stream including
the Strait of Juan de Fuca, Georgia Strait,
and all bays and inlets thereof.

WAC 220-16-210 (adopted 1969). Copies of certain
regulations, namely WAC 220-47-206 through 220-
47-268, defining the boundaries of various Puget
Sound fishing areas, were provided to the Court by



44a

the Upper Skagit, in support of their motion. Decla-
ration of David Hawkins, Dkt. # 144 Exhibit C, pp.
14-19. The definition of Puget Sound applicable to
these regulations, quoted above, was not provided.
However, the parties agreed with the Court at oral
argument that the Court may take judicial notice of
the WACs. Here, the Court does so only for the
purpose of pointing out deficiencies in the facts and
resources researched by the two experts.

The Suquamish also presented the declaration of
an expert, geographer Dr. Jon Kimerling. The Skagit
in their reply asked the Court to strike Dr. Kimerl-
ing’s opinion because he was identified only as a
rebuttal witness, not in the original designation of
experts. The Suquamish did not file a surreply to
oppose the motion to strike. The Court therefore
grants the motion to strike those portions of Dr.
Kimerling’s report which offer direct, as opposed to
rebuttal, testimony.

Based on the discussion above, the Court finds
that Judge Boldt demonstrated his understanding of
the extent of Puget Sound by defining it in the
record, and it is not appropriate to resort to extrinsic
evidence to determine his meaning. As Judge Boldt
defined Puget Sound as the case area, it includes the
waters of of Saratoga Passage and Skagit Bay.

B. Judge Boldt’s Intent

The determination that Judge Boldt in 1975 de-
fined the term “Puget Sound” broadly, to include the
disputed area here, does not end the inquiry. Under
the rules developed by the Ninth Circuit, the Court
must look to the actual evidence that was before
Judge Boldt to determine if it “suggests that Judge
Boldt intended something other than this apparent
meaning when he wrote FF 5.” Muckleshoot I, 141 F.
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3d at 1359. In this inquiry, the burden is on the
Upper Skagit and the Swinomish to demonstrate
that there was no evidence before Judge Boldt that
the Suquamish fished on the east side of Whidbey
Island, or traveled through there on their way up to
the San Juans and the Fraser River area.

Both this Court and the Ninth Circuit Court of
Appeals have noted on several occasions that Judge
Boldt relied heavily on the reports and testimony of
anthropologist Dr. Barbara Lane in determining the
U & A’s of various tribes. Muckleshoot I, 141 F. 3d at
1359 (Dr. Lane’s report was cited and heavily relied
upon by Judge Boldt in his decision); Muckleshoot
III, 235 F. 3d at 437 (Judge Boldt specifically noted
that Dr. Lane’s testimony prevails over that of expert
Dr. Riley in the event of a conflict).

Dr. Lane’s report on the Suquamish is titled
“Identity, Treaty Status and Fisheries of the Suqua-
mish Tribe of the Fort Madison Reservation” (“Re-
port”). It was admitted as an exhibit on April 9, 1975.
Dr. Lane testified in that day’s proceedings, and the
transcript of her testimony appears in the record at
Docket # 7268 (“Transcript”). In both her report and
her testimony, Dr. Lane characterized the Suqua-
mish as a people who traveled widely by canoe,
ranging as far north as the mouth of the Fraser
River. She also stated that “[i]t was normal for all
the Indians in western Washington to travel exten-
sively either harvesting resources or visiting in-laws,
. . . visiting for social occasions such as potlatches,
weddings, feasts . . . or inter-community ceremonials
or celebrations.” Transcript, p. 48.

In the section of her report devoted to fisheries,
Dr. Lane stated that the Suquamish fished for fall
and winter salmon at the mouths of the Duwamish
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and Snohomish Rivers, and in the “adjacent marine
areas.” Report, p. 15. In the spring and summer, they
traveled by canoe as far north as Fort Langley on the
Fraser River. Id. Dr. Lane stated,

In my opinion, the evidence that the Suqua-
mish travelled [sic] to the Fraser river [sic] in
pre-treaty times documents their capability
to travel widely over the marine waters in
what are now known as the Strait of Juan de
Fuca and Haro and Rosario Straits. Accord-
ing to oral tradition, the Suquamish regular-
ly travelled through the San Juan Islands
and to the Fraser river.

The Fort Langley journal documents that the
Suquamish did travel to the Fraser river. It
is my opinion that the Suquamish undoub-
tedly would have fished the marine waters
along the way as they travelled. It is likely
that one of the reasons for travel was to
harvest fish. The Suquamish travelled to
Whidbey Island to fish and undoubtedly used
other marine areas as well.

Report, p. 16. Dr. Lane also mentioned seasonal
camps for smoke-curing fish on Bainbridge Island.
Id.

The Report then listed the following places where
the Suquamish traditionally took fish (salmon,
herring, steelhead, halibut, and shellfish), by trol-
ling. spearing, nets, or traps: Apple Cove Point, Hood
Canal, Dye’s Inlet, Liberty Bay, the head of Sinclair
Inlet, Skunk Bay, Union River and Curley Creek,
Blake Island, Jefferson Head, Point to Point, Rich’s
Passage, Orchard Point, Indianola, Ross Point,
Miller’s Bay, Agate Passage, and the area between
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Chico and Erland’s Point. Report, p. 19-20. This list
was accompanied in the Report by a map indicating
the above-named fishing places, described as being
within Suquamish territory. Report, p. 20. 22. In her
testimony, Dr. Lane clarified that the places marked
on this map, all on the western side of Puget Sound,
were sites within Suquamish territory, and did not
indicate other areas where they may have traveled to
fish. Transcript, p. 57.

At the April 9, 1975 hearing, Dr. Lane was ques-
tioned at length about the travels of the Suquamish.
She affirmatively stated that they did travel through
the San Juan Islands to the Fraser River. Transcript,
p. 49. When questioned specifically about fishing in
the area of the San Juan Islands, Birch Bay, and up
to the Fraser River, she stated that she could not
specifically cite to any documentation regarding
Suquamish fishing for herring there, but that

it’s entirely likely that they fished for what-
ever was available as they were traveling
through those waters and that they visited
those waters regularly as a usual and accus-
tomed matter in order to fish and to do other
things.

Transcript, p. 52.

Upon Dr. Lane’s re-cross examination, the dis-
cussion turned to a map that accompanied the Suqu-
amish April 3, 1975 proposed fishing regulations. A
copy of this map appears as an attachment to the
Declaration of James Janetta, Dkt. # 146, p. 74. The
map divides greater Puget Sound into numbered
areas, clearly separated by lines drawn on the map.
Area 1 includes the San Juan Islands, south about
halfway down Whidbey Island, and the Strait of
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Juan de Fuca. Area 2 lies entirely above the San
Juan Islands, extending to the Canadian border.
Area 3 encompasses Samish Bay and Bellingham
Bay. Area 4 includes the very south-eastern end of
the Strait of Juan de Fuca, plus Admiralty Inlet,
lower Puget Sound, Saratoga Passage, and Skagit
Bay. Id. Referring to this map, attorney Paul Solo-
mon for the Department of Game questioned Dr.
Lane. The following colloquy occurred:

Q. And looking at their map attached, here,
what has been described as Area Number 2,
is this the area, roughly speaking, that Mr.
Stay has asked you about, the Strait of Juan
de Fuca, Haro Strait, and whatnot?

A. I think he has asked me about what is la-
beled 1 and 2 on that map.

Q. Both areas 1 and 2. That’s what your
comments pertain to?

A. Well, I am speaking about the San Juan
Island area, what is marked Number 1 there,
and then 2.

. . . .

Q. Now, your report on the Suquamish notes
that they traveled from their regular area up
north as far as the Fraser River, which would
cover areas 1 and 2 on this.

A. Part of the Area 1

Q. Part of Area 1, and 2.

Transcript, pp. 56-57.

Nowhere in this discussion, or in Dr. Lane’s en-
tire testimony, was the area designated as Area 4 on
the map mentioned. Nor were Skagit Bay and Sara-
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toga Passage ever mentioned in Dr. Lane’s testimony
regarding the Suquamish travels and fishing, or in
her Report. While she did testify that the Suquamish
traveled up to the Fraser River, her reference to the
Strait of Juan de Fuca, Haro and Rosario Strait
places their route on the west side of Whidbey Isl-
and, from the Port Madison area and up through the
San Juan Islands. Her one statement in her report
that the Suquamish traveled “to” Whidbey Island is
insufficient to support a finding that they fished or
traveled in the waters on the eastern side of Whidbey
Island.

This absence of evidence regarding Squamish
[sic] fishing or travel through Saratoga Passage and
Skagit Bay leads the Court to conclude that the
Upper Skagit and Swinomish have met their burden
of demonstrating that Judge Boldt did not intend to
include these areas in the Suquamish U & A. The
Suquamish must now point to some evidence in the
record that demonstrates that this conclusion is
incorrect.

In support of their assertion that their U & A in-
cludes waters on the east side of Whidbey Island, the
Suquamish point to Dr. Lane’s finding that the
treaty-time Suquamish were competent mariners
who traveled widely. They assert that those travels
would necessarily have included waters east of
Whidbey Island. However, as noted above, Dr. Lane
testified that it was “normal” for “all the Indians in
Western Washington to travel extensively. . .” Tran-
script, p. 48. Thus such travel was not unique to the
Suquamish, and no conclusion with respect to the
subproceeding area can be drawn from the mere
statement that they traveled widely. Dr. Lane’s
actual testimony, as shown above, addressed only
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travel from the Suquamish territory up across the
Strait of Juan de Fuca and through Haro and Rosa-
rio Straits, and the San Juan Islands. It would be
pure speculation to conclude that those travels must
also have included the east side of Whidbey Island,
as there is absolutely no evidence in the record that
they did so.

Next, the Suquamish point to the fact that they
were found to fish at the mouth of the Snohomish
River, which is on the eastern side of Whidbey Isl-
and, but well south of the area at issue. They assert
that this fishing on the east side of Whidbey Island
means that they could have well headed north into
Saratoga Passage in their travels. However, Suqua-
mish fishing in this area was described by Dr. Lane
as fall and winter fishing at the mouth of a river,
presumably to take the abundant migrating salmon.
This fall and winter fishery was described by Dr.
Lane as separate and distinct from the spring and
summer travels up to the Fraser River. Thus, this
reference to fishing at the mouth of the Snohomish
River in the fall and winter cannot be deemed evi-
dence that the Suquamish also traveled through that
area on their way north to the Fraser River in the
spring and summer. There was no mention in Dr.
Lane’s Report of Suquamish fishing anywhere north
of the Snohomish River in their fall and winter
fishery.

Finally, the Suquamish point to the close rela-
tions between their people and the Skagit and Sno-
homish people, who had fishing camps on Whidbey
and Camano Islands. They ask that the Court as-
sume that the close relations between the tribes
meant that the Suquamish must necessarily have
camped and fished there as well. However, any
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connection between the Snohomish and Skagit
camps on Whidbey and Camano Islands, and the
Suquamish fishing in these areas, would again be
purely speculative. There is nothing in Dr. Lane’s
report that places Suquamish camps in these areas,
or documents Suquamish fishing there.

Judge Boldt found Dr. Lane’s testimony to be au-
thoritative and reliable in the original U.S. v. Wash-
ington, 384 F. Supp. at 350. His description of the
Suquamish U & A tracks nearly verbatim the lan-
guage in Dr. Lane’s report, that the Suquamish had
the “capability to travel widely over the marine
waters in what are now known as the Strait of Juan
de Fuca and Haro and Rosario Straits.” Report, p. 16.
Further, she reported, they “regularly travelled [sic]
through the San Juan Islands and to the Fraser
River.” Id. In naming these specific areas in describ-
ing the Suquamish U & A, Judge Boldt demonstrat-
ed his intent to conform the Suquamish U&A to
those areas documented by Dr. Lane. As noted by the
Ninth Circuit Court of Appeals, where Judge Boldt
has cited the specific, rather than the general, evi-
dence presented by Dr. Lane, that evidence deter-
mines the boundaries of a tribe’s U.&A. U.S. v.
Lummi Indian Tribe, 235 F. 3d at 451.

For these reasons, the Court concludes that
Judge Boldt did not intend to include Saratoga
Passage or Skagit Bay within the U & A of the
Suquamish. Indeed, it appears from the record that
this is how the Suquamish themselves interpreted
their U & A. The Suquamish understanding, in 1975,
that their U & A excluded waters on the eastern side
of Whidbey Island is indicated in the fishing regula-
tions they issued following the Court’s ruling on their
U & A. These regulations appear in the record in the
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Declaration of David Hawkins, Dkt. # 144, Exhibit C.
These regulations set guidelines for fishing in speci-
fied marine and freshwater fishing areas. No fishing
was proposed in marine area 5, on the eastern side of
Whidbey Island, which at that time included the
areas at issue in this subproceeding. Id. While the
Suquamish correctly argue that it would be improper
to use these fishing regulations as evidence of Judge
Boldt’s intent, it is not improper to use them as
evidence of the Suquamish Tribe’s understanding of
their own U & A at that time.

CONCLUSION
The Court has reviewed the evidence that was

before Judge Boldt in the April 1975 proceeding that
led to the determination of the Suquamish U & A.
That evidence, including maps, fisheries reports,
anthropological reports, and testimony, demon-
strates that the Court and the parties had a common
understanding that the term “Puget Sound” general-
ly described a continuous body of saltwater in west-
ern Washington, including all the bays and inlets,
and specifically including Skagit Bay and Saratoga
Passage. On some occasions, areas such as the Strait
of Juan de Fuca and Hood Canal were described
separately. On other occasions, Puget Sound was
treated as divided into regions, namely Southern,
Central, and Northern Puget Sound. Regardless of
these differences, the term “Puget Sound” as used
generally by Judge Boldt included Saratoga Passage
and Skagit Bay.

However, in describing the individual tribes’
usual and accustomed fishing areas, Judge Boldt was
necessarily indicating only a portion of that broader
Puget Sound, even when, as here, he used the term
“Puget Sound” without qualification. Thus, for ex-
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ample, in the description of the U & A of the Muckle-
shoot Tribe, the Court has found that the term
“saltwater of Puget Sound” refers only to that portion
of Puget Sound in Elliot Bay. See, Muckleshoot III,
235 F. 3d at 438. Similarly, it has been judicially
determined that the Lummi U&A, described in part
as “the marine areas of Northern Puget Sound from
the Fraser River south to the present environs of
Seattle” does not include the Strait of Juan de Fuca
or Hood Canal. U.S. v. Lummi, 235 F. 3d at 451-52.

Here, the Court finds that in describing the Su-
quamish U & A as the marine waters of Puget Sound
from Vashon Island up to the Fraser River, Judge
Boldt could not have intended to include Saratoga
Passage or Skagit Bay. Judge Boldt relied heavily on
the report and testimony of Dr. Barbara Lane, and
indeed in describing the Suquamish U&A he used
terms and place names taken directly from her
report on the Suquamish fishing and travels. Dr.
Lane reported and testified that the Suquamish
traveled by canoe from their territory (Port Madison)
up through the San Juan Islands, and Haro and
Rosario Straits, as far as the Fraser River. Nothing
in her testimony or her report indicated a Suqua-
mish presence in Saratoga Passage or Skagit Bay,
neither as winter fishing grounds, nor as a route for
travel up to the San Juan Islands.

The Court thus finds that there are no factual is-
sues in dispute, and that the requesting parties are
entitled to judgment as a matter of law on their
claim that the Suquamish U & A does not include
Saratoga Passage or Skagit Bay. Accordingly, the
motions for summary judgment by the Upper Skagit
and Swinomish are GRANTED, and the Suquamish
motion for summary judgment is DENIED. As no
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issues remain to be determined, the trial date of
February 26 is now STRICKEN.

The Clerk shall enter judgment in favor of the
Upper Skagit and Swinomish, and close the file.
Dated this 3rd day of January, 2007.

//Ricardo S. Martinez
RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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APPENDIX D

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

UPPER SKAGIT INDIAN TRIBE,

Plaintiff - Appellee,

and

UNITED STATES OF AMERICA,

Plaintiff,

v.

STATE OF WASHINGTON,

Defendant,

and

SUQUAMISH INDIAN TRIBE,

Defendant - Appellant,

v.

JAMESTOWN S’KLALLAM TRIBE;
LOWER ELWHA KLALLAM TRIBE;

LUMMI INDIAN NATION;
NISQUALLY INDIAN TRIBE; PORT

GAMBLE S’KLALLAM TRIBE;
SKOKOMISH INDIAN TRIBE;

TULALIP TRIBE,

NO. 07-35061

D.C. NOS. CV-70-09213-RSM
SP-05-00003-RSM

WESTERN DISTRICT OF WASHINGTON, SEATTLE

ORDER

Plaintiff-intervenors -
Appellees,
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SWINOMISH INDIAN TRIBAL
COMMUNITY,

Cross-claimant - Appellee.

Before: O’SCANNLAIN, RYMER and KLEINFELD,
Circuit Judges.

A majority of the panel has voted to deny the pe-
tition for rehearing en banc. Judge Kleinfeld voted to
grant the petition for rehearing en banc.

The petition for rehearing en banc was circulated
to the judges of the court, and no judge requested a
vote for en banc consideration.

The petition for rehearing en banc is DENIED.
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APPENDIX E

Map of the Puget Sound region.


