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INTEREST OF THE AMICI CURIAE'

Amici Curiae are a bipartisan group of Congressmen and Senators whose
names are listed in the Appendix. Members of Congress have a particular interest
in seeing that their statutes are carried out according to congressional intent.
Because this case implicates Congress’s intent in enacting a 1996 amendment to
the Refugee Act, the views of Amici are particularly probative.

Many of the signatories to this brief signed letters to Attorney General
Mukasey urging him to certify this case for his review pursuant to 8 C.F.R.
§ 1003.1(h)(1)(1). The Attorney General has indicated by letter that he is
continuing to review this case, but to date he has not certified the case for his

review.

' Pursuant to Fed. R. App. P. 29(a), this brief is filed with the consent of both
parties.



ARGUMENT

This case concerns whether an alien seeking asylum or withholding of
removal who has established that she was subjected to female genital mutilation
(“FGM”) in her country of origin on account of her membership in a particular
social group is nonetheless ineligible to claim refugee status under 8§ U.S.C.
§ 1101(a)(42). The Board of Immigration Appeals (“Board”) concluded that
because FGM is a one-time act of persecution, its very commission results in a
“fundamental change in circumstances” that automatically rebuts any presumption
that the victim will be subjected to future persecution. Supplemental Appendix
(“S.A.”) 131 (quoting 8 C.F.R. § 1208.13(b)(1)(1)(A)). As a result, the Board
concluded that petitioner Alima Traore, a victim of FGM, has no remedy under the
Immigration and Nationality Act (“INA”). This decision represents a troubling
departure from the historical application of the immigration laws and reflects a
grievous misunderstanding of Congress’s definition of “refugee.”

I. ALL THREE BRANCHES OF GOVERNMENT HAVE RECOGNIZED THAT

FEMALE GENITAL MUTILATION IS A BRUTAL PRACTICE THAT
CONSTITUTES A SERIOUS VIOLATION OF A VICTIM’S HUMAN RIGHTS.

FGM is “a class of surgical procedures involving the removal of some or all
of the external genitalia, performed primarily on girls and young women in Africa
and Asia.” Haoua v. Gonzales, 472 F.3d 227, 230 n.5 (4th Cir. 2007). All three

branches of government have decried the brutality of the practice. The United



States, moreover, has sought to raise awareness of FGM and its consequences and
to work to end its practice worldwide. In light of this unanimity of concern, it is
startling that the Board has singled out FGM for less favorable treatment among
would-be asylees.

A. The State Department has found that victims of FGM suffer
serious, lifelong repercussions.

As part of the Foreign Operations, Export Financing, and Related Programs
Appropriations Act of 2001, Pub. L. No. 106-429, 114 Stat. 1900 (2000), the
Conference Committee directed the Secretary of State “to determine the prevalence
of the practice of FGM and the existence and enforcement of laws prohibiting this
practice.” H.R. Conf. Rep. No. 106-997, at 77 (2000). In response to that request,
the State Department issued a report entitled Prevalence of the Practice of Female
Genital Mutilation (FGM) (2001), which sets forth the views of the Executive
Branch concerning FGM.”

In its report, the State Department described a practice performed “with a
variety of crude instruments and without anesthetic.” Id. at 5. Depending on “the
severity of the procedure, the sanitary conditions in which it was performed, the
competence of the person who performed it and the strength of the girl’s

resistance,” FGM can have “devastating and harmful consequences for a woman

> The report is available at http://www.state.gov/documents/
organization/9424.pdf.



throughout her life.” Id. As a consequence, it is no surprise that “[t]he U.S.
Government views FGM as a harmful * * * practice that threatens the health and
human rights of women, and hinders development.” Id. at 13. The stated goal of
the Executive Branch is “total elimination” of the practice. /d.

The position of the United States is part of a broad international consensus.
Earlier this year, a joint report from ten international agencies declared the
elimination of FGM to be a “global imperative” and called on “all States,
international and national organizations, civil society and communities to uphold
the rights of girls and women.” Eliminating Female Genital Mutilation: An
Interagency Statement 2 (2008).” This statement is consistent with a substantial
record of international dialogue seeking to end the brutality.*

B.  Congress has repeatedly and unequivocally condemned FGM.

Congress has addressed FGM in recent years through a series of bills and

resolutions. This body of legislation unmistakably demonstrates Congress’s

> This report is available at http://www.unfpa.org/upload/lib_pub file/
756_filename fgm.pdf.

4 See, e.g., Beijing Declaration and Platform for Action, United Nations Fourth

World Conference on Women 99 107(a), 124(i1), U.N. Doc. A/CONF.177/20
(1995); Programme of Action (“Cairo Consensus”), United Nations International
Conference on Population and Development 99 4.22, 5.5, 7.35, 7.40, U.N. Doc.
A/CONF.171/13 (1994); Declaration on the Elimination of Violence Against
Women, G.A. Res. 48/104, U.N. GAOR, 48th Sess., art. 2(a), U.N. Doc. A/48/629
(1994); Committee on the Elimination of All Forms of Discrimination Against
Women, Female Circumcision General Recommendation No. 14, UN. GAOR,
45th Sess., Supp. No. 38 & Corr. 1, at 80, 4 438, U.N. Doc. A/45/38 (1990).



recognition of the devastating human toll that results from FGM and its intent to
seek an end to the practice worldwide.

Congressional action dates back to 1994, when the Senate passed a
resolution “condemning the cruel and tortuous practice of female genital
mutilation” and expressing its sense that FGM “represents an act of cruelty and a
basic violation of a person’s human rights.” S. Res. 263, 103d Cong., 140 Cong.
Rec. S13435 (1994). The next Congress found FGM to be “a violation of
women’s basic human rights,” one that “constitutes a major health risk to women,
with lifelong * * * consequences,” and determined that FGM ‘“should not be
condoned by any government.” American Overseas Interests Act of 1995, H.R.
1561, 104th Cong. § 2715(a) (as passed by the House, Mar. 12, 1996, and the
Senate, Mar. 28, 1996). Congress urged the President to “seek to end the practice
of female genital mutilation worldwide,” id. § 2715(b)(1), but for unrelated
reasons, the bill was vetoed, see H.R. Doc. No. 104-197, 142 Cong. Rec. H3304
(1996).

Later that year, Congress passed a bill criminalizing the practice of FGM on
minors in the United States, and the President signed it into law. Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) § 645,
Pub. L. No. 104-208, Div. C, 110 Stat. 3009, 3009-708 (codified at 18 U.S.C.

§ 116). At the same time, Congress amended the INA to require aliens to be



informed of the “severe harm to physical and psychological health caused by
[FGM],” id. § 644(a)(1), 110 Stat. at 3009-708 (codified at 8 U.S.C. § 1374), and
instructed the Secretary of the Treasury to withhold funds from countries where
FGM is practiced that have not taken steps to end it, id., Div. A, § 579, 110 Stat. at
3009-170 (codified at 22 U.S.C. § 262k-2).

Congress further strengthened the domestic ban on FGM when it enacted the
Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386,
114 Stat. 1464. That Act created a special nonimmigrant visa for women subjected
to FGM in violation of U.S. law who have information concerning that criminal
activity. Id. §1513(b), 114 Stat. at 1534-35 (codified at 8 U.S.C.
§ 1101(a)(15)(U)).

More recently, both Chambers of Congress have expressed their continued
interest in eradicating FGM. Just last year, the House of Representatives passed a
unanimous resolution “denounc[ing] the barbaric practice[] of female genital
mutilation.” H.R. Res. 32, 110th Cong. (2007). Meanwhile, the Senate passed its
own unanimous resolution “reaffirm[ing] its commitment” to ending violent acts
against women such as FGM. S. Res. 102, 110th Cong. (2007).

C. Courts throughout the country have recognized that FGM is
persecution.

Like the other branches of government, federal courts have recognized the

damaging consequences of FGM. This Court, for example, has characterized FGM



as “a barbaric practice unbecoming of a civilized society.” Niang v. Gonzales, 492
F.3d 505, 510 (4th Cir. 2007). Other courts have reached similar conclusions. The
Seventh Circuit has described FGM as “horrifically brutal,” Nwaokolo v. INS, 314
F.3d 303, 308 (7th Cir. 2002) (per curiam), and the Second and Sixth Circuits have
recognized that it entails “grave harm,” Abay v. Ashcroft, 368 F.3d 634, 638 (6th
Cir. 2004); Abankwah v. INS, 185 F.3d 18, 23 (2d Cir. 1999). Other circuits have
found that FGM rises to the level of “persecution” under the immigration laws.
See, e.g., Hassan v. Gonzales, 484 F.3d 513, 517 (8th Cir. 2007); Mohammed v.
Gonzales, 400 F.3d 785, 795 (9th Cir. 2005).

No court that has addressed FGM has doubted the seriousness of the harm
and the lifelong health consequences that are caused by the practice.
II. THE BOARD OF IMMIGRATION APPEALS BADLY MISINTERPRETED

CONGRESS’S INTENT AND THE AGENCY’S REGULATIONS IN DENYING
TRAORE’S ASYLUM CLAIM.

In spite of the universal condemnation of FGM and the widespread
recognition that it constitutes persecution, the Board determined that a special,
particularly restrictive rule should apply to asylum seekers who have been
subjected to the practice. The Board based its decision, in part, on the notion that

Congress had not provided a “separate statutory ground of persecution” for victims

of FGM. S.A. 131.



The Board erred. Congress has crafted immigration statutes designed to
protect those for whom repatriation would cause a well-founded fear of
persecution. The framework established by statute and implemented through
regulations applies in all cases—including FGM. By creating a new and different
test for victims of FGM, the Board contravened established principles of
immigration law and misconstrued the intent of Congress.

A. The asylum and withholding statutes are designed to protect

aliens who have a well-founded fear of persecution on account of a
protected ground.

The INA authorizes the Attorney General to grant asylum to any person who
cannot return to another country because of “persecution or a well-founded fear of
persecution on account of race, religion, nationality, membership in a particular
social group, or political opinion.” 8 U.S.C. §§ 1101(a)(42)(A), 1158. Although
this relief is discretionary, a similar provision mandates withholding of removal to
a particular country for aliens who can demonstrate that their “life or freedom
would be threatened in that country because of the alien’s race, religion,
nationality, membership in a particular social group, or political opinion.” Id.
§ 1231(b)(3)(A).

Two aspects of these formulations bear emphasis. First, a showing of a

well-founded fear of persecution is insufficient to obtain relief. There must be a

> With respect to any other requirements for asylum or withholding of removal,

Amici take no position.



nexus between the well-founded fear of persecution and one of the protected
classes enumerated by Congress: race, religion, nationality, membership in a
particular social group, or political opinion. See 8 U.S.C. §§ 1101(a)(42)(A),
1231(b)(3)(A).

Second, the analysis is forward-looking. Because the concern is repatriating
an alien who will face persecution, a showing of past persecution is generally not
sufficient to obtain relief.° However, in most circumstances, the strongest evidence
that a person fears being subjected to future persecution on account of a protected
ground is that the person has been subjected to persecution in the past. See In re
N-M-A-,22 1. & N. Dec. 312, 318 (B.I.A. 1998) (“The rationale for looking at past
persecution is that the past serves as an evidentiary proxy for the future.”) (internal
quotation marks omitted). Accordingly, there exists a regulatory presumption that
an alien who “has been found to have established * * * past persecution shall also
be presumed to have a well-founded fear of persecution on the basis of the original
claim.” 8 C.F.R. § 1208.13(b)(1) (asylum); accord id. § 1208.16(b)(1)(i)
(withholding). That presumption can be overcome if the Government establishes
by a preponderance of the evidence that “[t]here has been a fundamental change in

circumstances such that the applicant no longer has a well-founded fear of

Asylum may be granted on account of past persecution alone for “compelling

reasons * * * arising out of the severity of the past persecution.” 8 C.F.R.
§ 1208.13(b)(1)(iii)(A).



persecution in the applicant’s country of nationality * * * on account of race,
religion, nationality, membership in a particular social group, or political opinion”
or that the alien could safely relocate elsewhere in the country. Id.
§ 1208.13(b)(1)(1)(A), (B) (asylum); accord id. § 1208.16(b)(1)(i)(A), (B)
(withholding).

In this case, the Board did not deny that FGM constitutes persecution or that
Traore’s persecution was on account of a protected ground. Accordingly, Traore
was entitled to the regulatory presumption of future persecution. The Board’s error
was failing to hold the Government to its burden.

B. The Board’s application of the immigration laws was inconsistent
with congressional intent.

In concluding that the regulatory presumption of future persecution is
automatically rebutted as to victims of FGM, the Board violated its own precedent
and misconstrued the statutory eligibility requirements for asylum and withholding
of removal.

1. In its initial decision dismissing Traore’s appeal, the Board
acknowledged its precedent that FGM is a form of persecution. S.A. 130; see
Matter of Kasinga, 21 1. & N. Dec. 357, 358, 365 (B.I.A. 1996). Nevertheless, the
Board found that “the fact that FGM is generally performed only once” constitutes
a fundamental change in circumstance that automatically rebuts a presumption of

future FGM persecution. S.A. 130. The Board acknowledged that a different

10



analysis applies for victims of involuntary sterilization and abortion. Id. at 131;
see Matter of Y-T-L-, 23 1. & N. Dec. 601 (B.I.LA. 2003). However, the Board
distinguished the treatment of coercive population controls from that of FGM on
the basis of the explicit reference to coercive population controls that was added to
8 U.S.C. § 1101(a)(42)(B) as part of IRIRA in 1996. See S.A. 131. For FGM, the
Board believed that the lack of a “separate statutory ground of persecution” created
a “sharp contrast” that required a different analysis. Id. at 131-32. The Board
rejected the view of the Ninth Circuit, which held in Mohammed, 400 F.3d at 800-
01, that FGM should be treated the same way as forced sterilization. S.A. 132.
Instead, the Board reasoned that FGM should be treated like “[t]he loss of a limb.”
1d.

2. In response to the Board’s decision, several groups of Members of
Congress sent letters to Attorney General Mukasey. They urged him to review the
Board’s decision, which in their view failed to credit Congress’s repeated
denunciation of FGM and misunderstood the 1996 amendment to the definition of
“refugee” in IIRIRA.

Meanwhile, Traore sought reconsideration by the Board. In denying
reconsideration, the Board addressed for the first time the argument that the 1996
amendment “was intended to create a nexus between coercive population control

measures and an individual’s political opinion.” S.A. 21. The Board

11



acknowledged this purpose but concluded that “Congress also created a new
category of asylum applicants with certain advantages over other individuals who
also have suffered serious, permanent harm that typically can be done only once.”
1d.

3. The Board’s distinction between coercive population controls and
FGM has no basis in law. By amending the INA in 1996, Congress did not create
a special category for victims of coercive population controls. Instead, § 601 of
IIRIRA sought only to overrule Board precedent that such persecution has no
nexus with one of the protected grounds.

IIRIRA § 601 added the following language to 8 U.S.C. § 1101(a)(42)(B):

For purposes of determinations under this chapter, a

person who has been forced to abort a pregnancy or to

undergo involuntary sterilization, or who has been

persecuted for failure or refusal to undergo such a

procedure or for other resistance to a coercive population

control program, shall be deemed to have been

persecuted on account of political opinion, and a person

who has a well founded fear that he or she will be forced

to undergo such a procedure or subject to persecution for

such failure, refusal, or resistance shall be deemed to

have a well founded fear of persecution on account of

political opinion.
Id. (emphasis added). On its face, this statute is clearly directed at the nexus
requirement. That conclusion is confirmed by the statutory history. For the eight

years prior to IIRIRA’s enactment, there was considerable attention paid to

whether persecution by coercive population controls was on account of a protected

12



ground. At no time was there any discussion of creating a separate category of
refugee law for these victims.

In 1988, Attorney General Edwin Meese first considered the application of 8
U.S.C. §1101(a)(42) to coercive population-control policies. He issued a
memorandum to asylum adjudicators, urging them

to give careful consideration to applications from
nationals of the People’s Republic of China who express
a fear of persecution upon return to the PRC because they
refuse to abort a pregnancy or resist sterilization after the

birth of a second or subsequent child in violation of
Chinese Communist Party directives on population.

Zhang v. Slattery, 55 F.3d 732, 738 (2d Cir. 1995) (quoting Memorandum from
Office of Attorney General Meese to INS Comm’r Alan Nelson 1 (Aug. 5, 1988)).
However, the Board determined that it was not bound by the Attorney General’s
letter and concluded in Matter of Chang, 20 1. & N. Dec. 38 (B.I.A. 1989), that the
petitioner’s claims were “insufficient to establish that he ha[d] a well-founded fear
of persecution on account of one of the five factors enumerated in section
101(a)(42)(A) of the Act.” Id. at 47.

Congress disapproved of the Board’s decision in Chang and responded by
passing the Emergency Chinese Immigration Relief Act, which required the
Attorney General to promulgate a regulation providing that victims of coercive
population controls “shall be considered to have established a well-founded fear of

persecution based on political opinion if returned to China.” H.R. 2712, 101st

13



Cong. § 3(b) (1989). President George H.W. Bush vetoed the resolution because it
did not go far enough and directed the Attorney General that coercive population
controls worldwide should be considered persecution on the basis of political
opinion. See Memorandum of Disapproval of H.R. 2712, H.R. Doc. No. 101-132,
at 2 (1990). In response, the Attorney General issued interim guidelines, 55 Fed.
Reg. 2803, 2805 (Jan. 29, 1990), but they were never finalized. The President
subsequently issued an Executive Order directing the Attorney General and
Secretary of State to “provide for enhanced consideration under the immigration
laws” for victims of coercive population controls. Exec. Order No. 12,711, § 4, 55
Fed. Reg. 13,897 (Apr. 11, 1990).

In 1993, the Board revisited its decision in Chang and determined that its
earlier decision remained binding. Matter of G-, 20 1. & N. Dec. 764, 775-76
(B.ILA. 1993). In a memorandum issued on August 5, 1994, the INS agreed that,
absent further direction from the Attorney General, victims of coercive population
controls could not satisfy the eligibility requirements for asylum without showing
that the controls were selectively applied for one of the reasons enumerated in 8
U.S.C. § 1101(a)(42). Immigration & Naturalization Service, Memorandum re
Processing of Chinese Nationals Who Fear Coercive Family Planning Practices 2

(Aug. 5, 1994), reprinted at 71 INTERPRETER RELEASES 1066, 1067 (1994).

14



Against this backdrop, Congress pursued legislative remedies to “effectively
reinstate the interpretation of the law that was reversed by an Immigration and
Naturalization Service order on August 5, 1994.” H.R. Rep. No. 104-128, pt. I, at
42 (1995) (discussing language identical to what would become IIRIRA § 601).
When Congress ultimately passed IIRIRA § 601, it left no doubt that its intent was

to overturn several decision of the Board of Immigration
Appeals * * * [that] hold that a person who has been
compelled to undergo an abortion or sterilization * * *
cannot be eligible on that basis for refugee or asylee
status unless the alien was singled out for such treatment

on account of factors such as religious belief or political
opinion.

H.R. Rep. No. 104-469, pt. I, at 173-74 (1996); see also H.R. Conf. Rep. No. 104-
828, at 245 (1996) (noting that Senate had receded to the House position on this
issue). The relevant House Report made explicit that Congress did not intend to
change “the evidentiary burden of proof for any alien, no matter how serious the
nature of the claim”; Congress was legislating only the nexus between the harm,
once established, and one of the protected grounds. H.R. Rep. No. 104-469, pt. I,
at 174.

Thus, the reason why Congress did not provide the special statutory ground
that the Board would have required for FGM is simple—there was no need. The
Board’s conclusion that Congress intended to treat victims of FGM less favorably

than victims of coercive population controls is at odds with the statutory text and
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its history, which demonstrate with remarkable clarity that Congress’s concern was
the nexus requirement.

4. Consistent with the text and history of IIRIRA § 601, and contrary to
the Board’s novel construction of the provision, this Court has explained that
Section 601 was enacted in response to BIA precedents holding that “victims of
China’s ‘one child’ policy had not been persecuted on a protected basis” and
denying asylum requests “based on this ground.” Li v. Gonzales, 405 F.3d 171,
176 (4th Cir 2005). Other courts have interpreted Section 601 similarly. See, e.g.,
Mohammed, 400 F.3d at 799 n.22 (9th Cir.) (“[T]he statute * * * was enacted in
order to overcome BIA rulings to the effect that forced abortions and sterilizations
did not constitute persecution on account of one of the five reasons enumerated in
the INA * * * *); Lin v. Ashcroft, 385 F.3d 748, 752 (7th Cir. 2004) (with IIRIRA,
“Congress finally succeeded in reversing the Chang decision™); Chen v. Ashcroft,
381 F.3d 221, 224 (3d Cir. 2004) (Alito, J.) (noting that IIRIRA § 601 superseded
Chang); Liao v. Dep’t of Justice, 293 F.3d 61, 65 (2d Cir. 2002) (same).

Indeed, the Board itself has recognized that, “[iJn the long course of
administrative rulings, Presidential directives, proposed regulations, and
congressional action that has marked the consideration of asylum claims based on
coerced sterilization, * * * [t]he principal issue of contention * * * was whether

such harm was on account of a ground protected under the Act.” Y-T-L-,23 1. &
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N. Dec. at 607. This the Board got right. Its error was in inferring a subsidiary
purpose of creating obstacles for victims of other persecution that is undoubtedly
on account of a protected ground. There is, in short, no negative implication to be
drawn from IIRIRA § 601. If Congress had intended to make it more difficult for
victims of FGM to obtain asylum, it would not have done so sub silentio—
especially not while simultaneously including provisions that criminalized FGM
and sought to increase awareness of the practice.

C. The same regulatory analysis should apply to FGM as applies to
any other form of persecution on account of a protected ground.

Because Congress did not intend to impose any special requirements for
victims of FGM, the Board should have applied the same regulatory analysis that
applies to all asylum and withholding claims. See 8 C.F.R. §§ 1208.13(b)(1),
1208.16(b)(1)(1). Thus, “[i]f an alien can establish past persecution based on a
protected factor, the alien is presumed to have a well-founded fear of future
persecution.” Li, 405 F.3d at 176.

Traore established that she was subjected to FGM because she is a Bambara
woman. She was therefore entitled to the presumption that she has a well-founded
fear of future persecution. Even assuming that the presumption might be overcome
in this circumstance, the Government was never held to its burden to make such a

showing. As the Second Circuit recently observed, this was among the Board’s
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“obvious errors” in adjudicating Traore’s case. Bah v. Mukasey, 529 F.3d 99, 111
(2d Cir. 2008).

Congress’s serious concern for and commitment to protecting victims of
FGM show that it intended them to be given the same protection and consideration
under the asylum laws as all other victims of persecution. Indeed, as the Board
recognized in the context of forced sterilization, it would be “anomalous” if the
completion of this act of persecution also rendered the refugee ineligible for
asylum. Y-T-L-, 23 1. & N. Dec. at 605. Such an approach would elevate the
claims of those who fear FGM above those who have, in fact, suffered this horrific
form of persecution, even though the INA refers both to those who refuse to return
“because of persecution” and to those who refuse to return based on a “well-
founded fear.”

The Board reasoned that victimization by FGM should be treated like “[t]he
loss of a limb.” S.A. 132. Even under this standard, the Board erred. A refugee
whose limb was severed on account of membership in a particular social group
could legitimately believe that other persecution would be forthcoming upon
repatriation. Equivalently, an FGM victim may be further persecuted upon her
return through repeat procedures designed to reinforce the consequences of FGM,
see Bah, 529 F.3d at 114-15, or other related forms of persecution, see id. at 115-

16; Hassan, 484 F.3d at 518-19.
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If Traore is not entitled to protection under the immigration laws of the
United States, it is not because Congress has excluded victims of FGM from
protection. Congress has been outspoken about the need to eliminate this horrific
practice worldwide. An interpretation of our immigration laws that separates out
FGM victims and denies them protection because they have already been
victimized reflects an ironic cruelty that cannot be attributed to congressional
intent and must not be permitted to persist. It is inconsistent with the plain text and
history of the applicable statutes and regulations, with the policy of our

immigration laws, and with any notions of reasonableness and decency.
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CONCLUSION

For the foregoing reasons, the Court should grant the petitions for review

and vacate the decision of the Board of Immigration Appeals.
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