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QUESTI ON PRESENTED

Whet her this Court should review the court of appeals' fact-
bound determ nation that petitioners' state-law causes of action
are inextricably intertwined with coll ective-bargai ni ng agreenents
and preenpted by Section 301 of the Labor Managenent Rel ations Act,
where the court of appeals conscientiously and correctly applied
the preenption test established in this Court's precedents and
where its decision is consistent with the rulings of other courts

of appeal s.
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BRI EF FOR
GENERAL MOTORS CORPORATI ON
I N OPPCSI TI ON

Respondent General WMtors Corporation ("GM') submts this

brief in opposition to the petition for a wit of certiorari.l/

OPI Nl ONS BELOW

The opi nion of the court of appeals (Pet. App. 1) is reported
at 946 F.2d 1201. The district court's opinion sustaining in part

GM's notion for summary judgnment (App., infra, l1la) is unreported.

The district court's opinion granting in part GMs notion for
reconsi deration of the court's decision on petitioners' notion to
remand (App., infra, 7a) is reported at 713 F. Supp. 1043.
JURI SDI CTl ON

The judgnment of the court of appeals was entered on Cctober
15, 1991. The petition for a wit of certiorari was filed on
January 13, 1992. The jurisdiction of this Court is invoked under
28 U.S.C. § 1254(1).

STATEMENT

The question in this case is whether the court of appeals

properly applied Alis-Chalnmers Corp. v. Lueck, 471 U S. 202
(1985), and Caterpillar Inc. v. Wllians, 482 U S. 386 (1987), in

hol ding that petitioners' state law clains were preenpted by

Section 301 of the Labor Managenent Rel ations Act, 29 U. S.C. § 185.

1/ The list of GMs non-wholly owned subsidiaries required by
Rul e 29.1 appears at Appendi x, infra, 66a.
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Petitioners originally asserted their clains in a Section 301
action, alleging that GMand their union had unfairly colluded to
deny them certain special seniority rights. That action was
di sm ssed as untinely. Petitioners then brought this action in
state court, claimng fraud, tortious interference with contract
rights, and intentional infliction of enotional distress. The
court of appeals, after taking pains to decipher the "prolix and
vague" allegations of petitioners' conplaint (Pet. App. 7),
unani nously held that these clainms were preenpted by Section 301.
As this Court has recognized in denying certiorari petitions in
several simlar cases in recent years, there is no reason for the
Court to reviewthe court of appeals' application of settled lawto

the particular facts of cases such as this one.

A. The "Flow Arrangenent” Under the Bridge Agreenent

Unti | 1974, GV manufactured household appliances and
autonobile air conditioners at plants operated by its Frigidaire
Division in Dayton, Onio. Respondent International Union of
El ectrical, Radi o & Machi ne Wrkers, AFL-CI O CLC, and its Local 801
(hereinafter referred to together as the "Union") was the
col l ective-bargaining agent for Frigidaire' s hourly enployees.
Initially, all Frigidaire workers were paid at the autonobile
i ndustry rate, even if they were engaged in naking househol d
appliances. But in 1971, GM and the Union agreed that Frigidaire
wor kers engaged in appliance nmanufacture would be paid the |ower

appliance industry rates. In return, these appliance workers were
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permttedto transfer -- "flow' -- to higher-paying autonotive jobs
within the Frigidaire Division as positions becane available. 1In
the event of layoff from an autonotive job to which they had
transferred, these workers were permtted to flow back to an
appliance position, bunping less senior appliance workers if

necessary. Pet. App. 4-5; Adkins v. International Union of Elec.,
Radi o, & Mach., 769 F.2d 330, 332 (6th Cir. 1985).

Frigidaire's autonobile air conditioner facilities were split
off in 1974 and becanme part of GVMs Delco Air Conditioning
Di vision, but the 1971 flow arrangenent continued. Frigidaire's
wor kers coul d transfer to hi gher-payi ng autonotive air conditioning
jobs at Delco, and if laid off by Delco could transfer back to
appliance jobs at Frigidaire with their seniority intact. 769 F.2d
at 332.

The flow arrangenent was not included in any form
col | ecti ve-bargai ni ng agreenents until 1976. The Decenber 10, 1976
Frigidaire Local Agreenent as well as the Delco Local Agreenent of

the sane date included a "Bridge Agreenment” (App., infra, 35a)

setting out the flow arrangenent. Frigidaire Local Agreenent 46
(Dec. 10, 1976); Delco Local Agreenment 45 (Dec. 10, 1976).
Frigidaire and Delco enployees hired before 1977 (who were
designated "red-circled" enployees) continued to enjoy the flow

rights, but newer enployees would not. App., infra, 35a, 37a.
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B. The Sal e of Frigidaire And The Term nation O The Bri dge
Agr eenment

In 1979, GM sold its Frigidaire Division and laid off the
Frigidaire enployees. Pet. App. 5. GM retained the Dayton
Frigidaire plants, however, converting them to use for GVs
Chevrolet Division. At the time, the Del co plant was experiencing

full enploynent. Ibid. Wth the sale of the Frigidaire D vision,

former Frigidaire enployees working at Delco could no |onger
transfer back to Frigidaire in the case of a Delco |ayoff.

GM and the Union negotiated about the Frigidaire layoffs in
February 1979. They agreed that the Frigidaire workers who woul d
be laid off as a result of the sale would be hired in the new
Chevrolet plants with unbroken seniority when these plants opened
in 1981, and that the Union would continue to represent them See
Speci al Menorandum of Under standi ng between GV | UE and Local 801
19 IV-VI (Feb. 23, 1979), App., infra, 43a-44a. This Agreenent was

ratified on February 23, 1979, and it cancelled the special
seniority rights that had been given to forner Frigidaire workers

under the 1976 Bridge Agreenent. Id. at T I, App., infra, 4la.

See al so Pet. App. 5. The February 23 agreenent was subsequently
incorporated into the Local Agreenent between Chevrol et and Local
801. Chevrol et Local Agreenent 43-45 (Cct. 1, 1979).

The February 23, 1979 agreenent (and the October 1, 1979
Chevrol et Local Agreenent) applied to the laid-off Frigidaire
workers, and not to Delco workers. 769 F.2d at 333. GM and the

Uni on renegoti ated the Del co col |l ective-bargai ni ng agreenent | ater
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that year. Because GM no | onger owned Frigidaire, the new Del co
contract did not continue the right of fornmer Frigidaire workers to
transfer back to Frigidaire Division jobs if they were laid off by
Del co. See Delco Local Agreenment 14-19 (Sept. 19, 1979). 2/

Late in 1979, an econom c¢ sl owdown hit the autonobile industry
and Delco was forced to lay off thousands of enployees, including
many of the previously red-circled former Frigidaire workers. Wen
Chevrol et reopened the former Frigidaire plants in 1981 and began
to recall former Frigidaire enployees, pursuant to the collective-
bar gai ni ng agreenents then in place, it did not offer the jobs to

the laid-off Delco workers. 769 F.2d at 333.

C. The First Round O Litigation: The Federal Action

A group of | aid-off Delco workers who no | onger had any rights
to jobs at Frigidaire -- including many of the petitioners --
brought suit in federal court alleging violations of both Section
301 and Section 101(a)(1l) of the Labor-Minagenent Reporting and
Di scl osure Act (LMRDA) (29 U.S.C. § 411(a)(1)). Pet. App. 2. This
hybri d action alleged that the Union had breached its duty of fair
representation and that GM and the Union "had colluded in
negoti ating a col |l ecti ve-bargai ni ng agreenent in order to abrogate

the special seniority rights contained in" the Bridge Agreenent.

2/ Petitioners inply that under the 1976 Bri dge Agreenent, they
woul d have had the right to transfer to jobs at the forner
Frigidaire plants that reopened as Chevrolet plants in 1981.
Pet. 10, 55-57. That is not correct; the Bridge Agreenent
gave such enployees the right to transfer to jobs at the
Frigidaire Division (App., infra, 37a), which ceased to exi st

as a GMdivision when it was sold in 1979.

(5)



| bid. The conplaint also included pendent state |law clainms for

breach of contract, tortious interference wth contract rights,
intentional infliction of enotional distress, and |oss of

consortium ld. at 2-3.

The district court dismssed plaintiffs' federal |abor |aw
cl ai ns because they had been fil ed outside the six-nonth statute of

limtations. See Del Costello v. Teansters, 462 U. S. 151 (1983).

The court also dismssed (wthout prejudice) plaintiffs' pendent
state law clains for want of a substantial federal question.

Adki ns v. General Motors Corp., 573 F. Supp. 1188 (S.D. Chio 1983).

The court of appeals affirnmed. 769 F.2d 330 (6th Cir. 1985).

D. This Litigation: Petitioners' State Conpl ai nt

In 1983, while the appeal of the dismssal of the federa
conpl aint was pending, petitioners initiated this suit against GM

and the Union in Ohio state court. Pet. App. 3. 1In a conplaint

whi ch the court of appeals described as "prolix,"” "vague," and
"very difficult to wunderstand," petitioners alleged fraud,
tortious interference wth contract rights, and tortious
infliction of enotional distress. Id. at 7. As the court of

appeal s noted, it is "not easy work" to "sift through the conpl ai nt

in order to detect the factual allegations.”™ 1Ibid. Insofar as GV

can discern, the factual basis for all petitioners' clains appears

to be as foll ows:
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Petitioners contend that the Union excluded red-circled Del co
enpl oyees from notification and ratification of the February 23,
1979 agreenent (which directly related not to Del co enpl oyees but
to the laid-off enployees of the sold Frigidaire Division). Pet.
8-9; Pet. App. 5-6; Conpl. 1 29-34, App., infra, 49a-54a. They

al so allege that during the notification and ratification process
for the Septenber 19, 1979 Delco Local Agreenment, the Union
"conceal ed” the fact that the new Agreenent "omitted" and thereby
"abandon[ ed]" the Bridge Agreenent. Pet. 9; Pet. App. 5-6. These
allegations form part of the basis for petitioners' enotional

di stress cl ains. Pet. 9 (citing Conpl. 1Y 30-37, App., infra,

50a-55a). Petitioners also claimthat "the president of Local 801
had fraudulently induced them to ratify the 1979 collective-
bar gai ni ng agreenent that abrogated the 'bridge agreenent.'" Pet.
App. 16. See also Pet. 8-9, 52.

Petitioners further allege that between February 1980 and
January 1981 "respondents continued to try to keep secret the
abrogation of the Bridge Agreenent,” nmde "representations and
i nnuendos"” to petitioners that "jobs would be forthcom ng,"”

"rem nded" petitioners "of the old customof 'flow ng, and nade
"[p]rom ses of enploynent * * * individually and in groups.” Pet.
10. When the Chevrolet plants began work and only Frigidaire
workers were recalled to them petitioners who objected were

"called * * * cry-babies and ridiculed." ld. at 11. These

all egations are the basis for petitioners' fraud, tortious
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interference with contract, and enotional distress clains. Pet .

11-12 (citing Conpl. 99 73-79, 83, App., infra, 6la-64a).

Finally, petitioners contend that these actions all arose out
of a conspiracy between GM and the Union to maintain the Union as
the Chevrol et Division bargaining agent, to divide |labor, and to
replace petitioners with |ower paid workers. Pet. 7-8 (citing

Compl . 19 15, 16, 25-27 and 43-48, App., infra, 46a-49a, 58a-61a).

In their demand for relief, petitioners made cl ear that they
were really asserting rights wunder the various collective-
bar gai ni ng agreenents. In addition to seeking conpensatory and
puni tive danmages, declaratory relief, and ot her equitabl e renedi es,
petitioners asked for "injunctive relief * * * with respect to each
of the coll ective bargaining agreenents heretofore described inthe
conplaint, declaring * * * the express and i nplied obligations, as
well as the intendnment, spirit and purpose of each of said
collective bargaining agreenents in each of the respects
her ei nabove alleged in this conplaint” (Demand For Relief § 1,

App., infra, 64a), and al so asked "[t]hat GM be adjudged to have
breached each of the collective bargaining agreenents.” Id. at
1 4, App., infra, 65a.

Respondents renoved this case to federal court pursuant to 28
U S. C 8§ 1441, on the ground that petitioners' state lawclains are
preenpted by federal |abor law. Pet. App. 3. The district court
ultimately held that petitioners' fraud and tortious interference

with contract clainms were preenpted in their entirety by federal
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law. App., infra, 1l7a-26a. The court also held that petitioners

enotional distress clains were preenpted insofar as they clained
that GM and the Union caused them distress by such actions as
proposing the elimnation of the flow rights under the Bridge
Agreenment, w thholding information from the workers, failing to
consider the interests of those workers, and not permtting them
fully to participate in the ratification process. But, in the
district court's view, petitioners' enotional distress clains were
not preenpted insofar as they conplained of the respondents’

conduct in taking those actions. Id. at 26a-33a.

The court of appeals held that all of petitioners' clainms were
preenpted and remanded with instructions to dismss the entire
conplaint. Pet. App. 4. The court of appeals began its analysis
with a careful review of this Court's Section 301 preenption

decisions. 1d. at 6-7, 11-14. The court recogni zed that "Section

301 preenption governs clains either founded directly on rights
created by collective bargaining agreenments or substantially

dependent on anal ysis of a collective-bargaining agreenent.'" 1d.
at 13, quoting Caterpillar Inc. v. WIlianms, 482 U S. 386, 394

(1987). If analysis of petitioners' tort clains is "inextricably
i ntertw ned with consi deration of t he terms of " t he

col | ective-bargai ning agreenents (Al lis-Chalners Corp. v. Lueck

471 U.S. 202, 213 (1985)), those clains are preenpted by Section
301. Pet. App. 6-7, 17, 21-22. The court of appeals then

consi dered each of petitioners' clainms in turn and conducted the
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essentially fact-bound analysis of whether those clains were
"substantially dependent on" or "inextricably intertwi ned with" the
ternms of the collective-bargai ning agreenents between GM and the
Uni on.

Turning first to petitioners' fraud clains, the court of
appeal s noted that those allegations were "not very clear." Pet.
App. 16. The court identified two separate contentions that
petitioners appeared to be making: that Local 801's president had
fraudulently induced petitioners to ratify the 1979 Delco Loca
Agreenment by concealing or mnmisrepresenting its effect on their
transfer rights, and that follow ng ratification the president had
made fraudul ent m srepresentations regarding their transfer rights.
The court of appeals held that both of those fraud clainms were
preenpted. Pet. App. 14-19. The court held that the first claim
was preenpted because it would require analysis of the Bridge
Agreenent and the subsequent agreenents to determ ne what rights

they conferred and what rights they elimnated. I1d. at 14-15. 1In

addi tion, because the rights at issue in that claimwere "' created

by collective-bargaining agreenents, the claim was conpletely

preenpted. I1d. at 15 (quoting Caterpillar at 394).

As to petitioners' second fraud claim the court of appeals
could not tell whether petitioners were alleging that after the
ratification the Union president affirmatively m srepresented the
terms of the 1979 agreenment and told themthat it did not affect
their rights under the Bridge Agreenent, or alternatively that he

told them that "their purported entitlement to jobs at the
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Chevr ol et pl ant woul d be respect ed, despite the 1979
col | ective-bargai ning agreenent."” Pet. App. 16. The court held
that in either event the clains were preenpted. The fornmer
contention was preenpted because it would require the court to
ascertain petitioners' rights under the Bridge Agreenent and the
1979 Delco contract, and to determ ne the accuracy of the Union
president's alleged representations about the content of those

agreenents. 1d. at 17. This fraud claimwas "so intertwined with

the terms of the collective-bargaining agreenents * * * that they

may not be separated.” 1bid., citing Lueck, 471 U S. at 213.

Under the alternative interpretation of petitioners' claim
(that they were told that the flow arrangenent would remain in
effect despite the 1979 agreenent), the court of appeals held that
the claimwas preenpted because the alleged job-entitlenents were
created and defined by the Bridge Agreenent. Pet. App. 17-18
Adj udi cation of this claim once again would require "extensive"
interpretation to determine "what plaintiffs' 'bridge agreenent’
rights were and whether they are being violated by the new

arrangenents.” 1d. at 18.

The court of appeals concluded that in their fraud clains,
petitioners were asking the court to find that Bridge Agreenent
rights termnated in the 1979 Local Agreenents were "reborn under
state law." Pet. App. 18. That would "create a situation in which
ri ghts extingui shed under federal |abor |aw were vital under state

I aw. The purpose of the doctrine of conplete preenption is to
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prevent one set of rights and obligations from issuing from a
col | ecti ve-bargai ni ng agr eenent under f eder al law while
contradictory rights and obligations flowed fromstate law. * * *
Plaintiffs cannot be permtted to revive rights deemed extingui shed

under federal |abor law by relying on state comon law. " [|d. at

17-18.

The court of appeals next exam ned petitioners' tortious
interference with contract clains, and held themto be |ikew se
fully preenpted. Pet. App. at 19-20. The court rejected
petitioners' argunment that their clains were |like those raised by

the plaintiffs in Caterpillar. |In Caterpillar, the court noted,

"the al |l eged contract between the plaintiffs and the enpl oye[r] was

i ndependent of any collective-agreenent.” Id. at 19. But inthis

case, the rights clained by the petitioners were the "seniority

rights”™ wunder the Bridge Agreenent. ld. at 20. Petitioners

cl ai ms woul d therefore necessarily involve anal ysis of the terns of

the Bridge Agreenment. |1bid.

The court of appeals considered petitioners' enotiona
di stress clains |ast. Pet. App. 21-26. Anal ogi zing to this
Court's decision in Farner v. Carpenters, 430 U S. 290 (1977), the

court acknow edged that it is "theoretically possible" that the
conduct of union leaders in a case like this one mght be so
outrageous that state tort actions would be permtted. Pet. App.
25. But "no outrageous conduct has been alleged in this case";

rather, petitioners alleged only that "material information * * *
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was withheld fromthem" Such a claim "goes to the quality of
their union representation and the fairness of their enployer's
| abor practices, issues central to the concerns of federal |abor

law." Ibid. Inthese circunstances, absent "specific allegations"”

that the union or GM engaged in "outrageous conduct," "the state
interest inadjudicating plaintiffs' enotional distress clainms [is]

too insubstantial to defeat conplete preenption.” |bid.

REASONS FOR DENYI NG THE PETI Tl ON

Having failed to file their conplaint alleging violations of
the federal |abor laws within the prescribed statute of Iimtations
period, petitioners nowseek to recast clains that arise out of and
require interpretati on of collective-bargai ning agreenents as state
| aw vi ol ations. The Denand for Relief in petitioners' conplaint
makes it crystal clear that what they are seeking is relief from
all eged violations of several collective-bargaining agreenents.
This Court, however, has repeatedly protected the conprehensive
federal regulatory schene constructed by the Labor Managenent
Rel ations Act from undue interference by private actions under
state law that seek to enforce clains under coll ective-bargaining
agreenents. In doing so, it has established workabl e preenption
standards which require the courts to undertake just the kind of
fact-intensive, "case-by-case" anal ysis carried out by the court of

appeal s. Lueck, 471 U. S. at 220. The courts bel ow consci entiously

appl i ed those standards and reached the correct result.
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Relying primarily on a case (Wlls v. General Mtors Corp.)

they did not even cite in their court of appeals briefs,
petitioners contend that there is a conflict anmong the circuits
touching the issues in this case. But even a cursory review of

Wells nmakes it clear that the Fifth Grcuit applied the sane | egal

standard to very different facts and therefore reached a different
result. There is absolutely no reason to believe that the Fifth
Circuit would disagree with the Sixth Circuit if presented with the
facts of this case.

Moreover, even were this Court inclined to el aborate further
on the standards for Section 301 preenption, this case would
provi de an unsui tabl e vehicle. Petitioners' state |lawconplaint is
"prolix," "vague," and "very difficult to understand" (Pet.
App. 7), and it is the incoherence of that conplaint and
petitioners' formess and shifting characterizations of their
clainms that have fueled nearly a decade of litigation. It is a
struggle to penetrate the norass petitioners' have created to
ascertain a coherent set of clains. Once that is done, it becones
clear that this is an easy case, squarely preenpted because it |ies

at the very heart of federal |abor |aw concerns.

l. THE COURTS OF APPEALS HAVE CONSI STENTLY AND CORRECTLY APPLI ED
THE SECTI ON 301 PREEMPTI ON ANALYSI S MANDATED BY THI S COURT' S
DECI SIONS TO STATE LAW FRAUD AND TORTI QUS | NTERFERENCE
CLAI M5,

This Court's jurisprudence on the interpretation and

application of Section 301 of the Labor Managenent Rel ations Act,
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29 U.S.C. § 185, is well devel oped. Section 301(a) creates federal
jurisdiction over "[s]uits for violation of contracts between an
enpl oyer and a | abor organization representing enployees in an
i ndustry affecting comrerce.” This statute is not nerely
jurisdictional, but also "expresses a federal policy that federal
courts should enforce [col |l ective-bargai ni ng] agreenents" and t hat
"the substantive law to apply in suits under 8 301 (a) is federal
| aw, which the courts nust fashion fromthe policy of our national

| abor laws." Textile Workers v. Lincoln MIIls, 353 U S. 448, 455,

456 (1957).
This Court has enphasized the necessity that "substantive
principles of federal |abor law * * * pbe paranmpbunt in the area

covered by the statute.” Teansters Local v. Lucas Flour Co., 369

US 95 103 (1962). Di sputes about the interpretation of
col l ective-bargai ning agreenents cannot be left to state |aw
because "the subject matter of 8 301(a) 'is peculiarly one that

calls for uniform law '" | bi d. The Court has explained that

"[t]he possibility that individual contract terns mght have
di fferent neanings under state and federal |aw would inevitably
exert a disruptive influence upon both the negotiation and

adm nistration of collective agreenents.” | bi d. I ndeed, the

"pre-enptive force of 8 301 is so powerful as to displace entirely
any state cause of action" that explicitly or inplicitly contends

t hat an enpl oyer or bargai ni ng agent breached its obligations under
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a | abor contract. Franchi se Tax Bd. v. Laborers Vacation Trust,

463 U.S. 1, 23 (1983).
This Court has el aborated on these principles no fewer than

five times in recent years, beginning in Alis-Chalnmers Corp. V.
Lueck, 471 U S. 202 (1985). In Lueck an enployee subject to a

| abor contract filed a state law tort suit contending that his
enployer in bad faith failed to make disability insurance paynents
under a union-negotiated disability plan. The Court held this
action preenpted, observing that "[i]f the policies that aninmate §
301 are to be given their proper range, * * * the pre-enptive
effect of 8 301 nust extend beyond suits alleging contract

violations." 1d. at 210. The court instructed (id. at 211) that

guestions relating to what the parties to a

| abor agreenent agreed, and what | egal

consequences were intended to flow from

breaches of that agreenment, nust be resol ved

by reference to uniform federal |aw, whether

such questions arise in the context of a suit

for breach of contract or in a suit alleging

liability in tort.
QO herwi se, "[t]he parties would be uncertain as to what they were
bi nding thenselves to" when they entered into a collective-

bar gai ni ng agreenent. Ibid. That would nake it "nore difficult to

reach agreenent, and disputes as to the nature of the agreenent

woul d proliferate.” 1bid.
The Court in Lueck enunciated a test for Section 301

preenption to deal with these concerns: a state law claim is
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preenpted whenever it "Ii's inextricably intertwined wth
consideration of the terns of the l|abor contract"” (471 U S. at
213), such that "any attenpt to assess liability * * * inevitably

will involve contract interpretation.” ld. at 218. I n ot her

wor ds, whenever "resolution of a state-law claimis substantially
dependent upon analysis of the terns of an agreenent nmade between
the parties in a |l abor contract, that clai mnust either be treated

as a 8 301 claim or dismssed as pre-enpted by federal |abor-

contract law." Id. at 220 (citation omtted).
This Court has reiterated the same concerns - - and applied
the sane preenption test - - in each of its subsequent rulings in

this area. In Electrical Wrkers v. Hechler, 481 U S. 851, 853

(1987), the Court held Section 301 preenpted "a state-law tort
claimthat a union has breached its duty of care to provide a union
menber with a safe workplace." A court deciding that claim"would
have to ascertain, first, whether the collective-bargaining
agreenent * * * placed an inplied duty of care on the Union to
ensure that [the enployee] was provided a safe workplace, and

second, the nature and scope of that duty." 1d. at 862. Since

"'questions of contract interpretation [underlay] any finding of

tort liability'" the enpl oyee was "precluded fromevadi ng the pre-

enptive force of 8 301 by casting her claimas a state-law tort

action.” | bi d.
In Caterpillar Inc. v. Wllians, 482 U S. 386 (1987), certain

breach of contract cl ai ns escaped preenption where they were based
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on allegations that an enployer had entered into individual
enpl oynent contracts with the plaintiff enployees at a tinme when
they were not nenbers of a bargaining unit or covered by any
col | ective-bargai ning agreenent. The enployees clainmed that
Caterpillar had agreed that it "would provide enploynment
opportunities for [then] at other facilities" if their work place

were closed. Id. at 389. The claimthat the enpl oyer had entered

into and breached these individual enploynent contracts was "not
substantial |l y dependent upon interpretation” of a |abor contract,
because the <claim neither "rel[ied] wupon"™ a contract nor
"address[ed] the rel ati onship between the individual contracts and

the collective agreenent.” Id. at 395.
Simlarly, in Lingle v. Norge Div. of Mugic Chef, Inc., 486

U S 399 (1988), the issue was whether Section 301 preenpted an
enpl oyee's state law allegation that she had been discharged in
retaliation for filing a worker's conpensation claim Although the
enpl oyee was covered by a collective-bargaining agreenent that
required "just cause" for discharge, the Court held that her state
retaliatory di scharge cl ai mwas not preenpted. The state | aw cl aim
depended on a purely factual inquiry whether the plaintiff was
di scharged and whet her the enployer's notive for the discharge was
retaliatory. Such an inquiry would "not turn on the neani ng of any

provision of a collective-bargaining agreenent."” ld. at 407.
Li ngl e reiterated, however, that "judges can determ ne questions of

state law involving |[|abor-mnagenent relations only if such

(18)



guestions do not require construing collective-bargaining

agreenents.” I|d. at 411. Most recently, in United Steel workers v.

Rawson, 110 S. C. 1904, 1909 (1990), this Court reaffirmed that a
state tort suit is preenpted when it is based on rights or duties
"W thout existence independent of the collective-bargaining
agreenment . "

Application of these Section 301 preenption standards requires
close scrutiny of the plaintiff's allegations in each case. Over
the | ast four years, this Court has denied petitions for certiorari
in at |east eleven cases involving the application of these
standards to various state-law clainms. 3/ That the courts of
appeals in these cases reached different results does not nean
there is a conflict anong the circuits that this Court has ignored.
It sinply reflects the fact that courts applying the proper

preenption standards will reach different results when faced with

3/ VWiite v. National Steel Corp., 938 F.2d 474 (4th Gr.), cert.
denied, 112 S. C. 454 (1991); McCorm ck v. AT&T Technol ogi es,

934 F.2d 531 (4th Gr. 1991), cert. denied, 112 S. C. 912
(1992); Sluder v. UMN 892 F.2d 549 (7th Cr. 1989), cert.

denied, 111 S. . 45 (1990); Wlls v. Ceneral Mdtors Corp.

881 F.2d 166 (5th Gr. 1989), cert. denied, 495 U S 923
(1990); Terwilliger v. Geyhound Lines, 882 F.2d 1033 (6th

Cir. 1989), cert. denied, 495 U. S. 946 (1990); Berda v. CBS,

Inc., 881 F.2d 20 (3d G r. 1989), cert. denied, 493 U.S. 1062
(1990); Snolarek v. Chrysler Corp., 879 F.2d 1326 (6th Cr.),

cert. denied, 493 U. S. 992 (1989); Richardson v. Steel workers,

864 F.2d 1162 (5th Gr.), cert. denied, 493 U.S. 803 (1989);
Uility Workers v. Southern California Edison Co., 852 F.2d

1083 (9th Cir. 1988), cert. denied, 489 U S. 1078 (1989);
Local No. 57 v. Bechtel Power Corp., 834 F.2d 884 (10th Cr

1987), cert. denied, 486 U. S. 1055 (1988); Paige v. Henry J.
Kai ser Co., 826 F.2d 857 (9th Cr. 1987), cert. denied, 486
U S. 1054 (1988).
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different facts. There is certainly no reason for the Court to
single out this case and to review the Sixth Grcuit's
conscientious analysis of petitioners' nearly wunintelligible
conpl ai nt .

It is particularly disingenuous for petitioners to pretend
that this case is something other than a conplaint bottoned on
col | ecti ve- bargai ni ng agreenents, when their original suit -- which
rai sed factual allegations substantially identical to those in the
present suit -- was expressly predicated on breach of
col | ecti ve-bargai ni ng agreenments within the neani ng of Secti on 301.
Petitioners' original suit was dismssed for untineliness; but
dilatoriness is surely not a justification for recycling a Section
301 claim as a state law claim and denmanding application of
di vergent state law standards to <construe and enforce the

under | yi ng col | ective-bargai ni ng agreenents.

A The Court OF Appeals Faithfully And Correctly Applied The
Section 301 Preenption Standards Enunciated In This
Court's Decisions To Petitioners' Fraud And Tortious
Interference d ains

The certiorari petition is premsed on a series of
m sstatenments about the decisions below The |inchpin of the
petition is the repeated assertion that the court of appeals held
that petitioners' state lawfraud and tortious interference clains

wer e preenpt ed because they "nerely "relat[e] to various collective

bar gai ni ng agreenents,'" and thereby applied a standard that this

Court expressly rejected in Lueck, 471 U.S. at 220. Pet. 23. See
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also id. at 17, 48. This characterization of the test applied

bel ow is disingenuous. 4/ Both the court of appeals and the
district court were neticulous in their adherence to the Section
301 preenption standards enunciated by this Court.

The court of appeals, after examning Caterpillar and this

Court's other recent Section 301 preenption cases in great detai
(Pet. App. 6-7, 11-14), held that petitioners' fraud clainms were
preenpt ed because they were "substantially dependent on anal ysis"

of the Bridge Agreenent and the 1979 Del co contract (id. at 15) and

so intertwined with the terns of the collective-bargaining
agreenents present in the case that they may not be separated.”

Id. at 17. The court held that petitioners' tortious interference

claims were preenpted because they "necessarily involv[e] an
anal ysis of" the collective-bargai ning agreenents between GM and

t he Union. Id. at 20. These sane, well settled preenption

principles guided the district court (see App., infra, 13a-17a),

4/ Petitioners support each assertion that the court of appeals
asked whether their clains were "related to" sone |abor
contract with a citation to the court's opinion at Pet.
App. 9. That citationis to part of a long quotation fromthe
district court's decision, intended to "exenplif[y] the
approach the [district] court took™ to the problematic task of
defining the clains contained in petitioners' "prolix and
vague" conplaint. Id. at 8 The cited quotation plays no

operative role in the court of appeals' decision. Mreover, the

district court was not applying a nmere relationship standard at
all, for the district court continued by saying that "[i]t woul d be

i npossible to determine whether the information provided to

Plaintiffs by Defendants was false (or insufficient) wthout

analyzing the ternms of the various collective bargaining

agreenents.” Id. at 9, quoting App., infra, 2la.

(21)



whi ch properly asked as to each of petitioners' clainms the question

required by Lueck and Caterpillar: whet her the claim was

"substantially dependent” upon and "inextricably intertwi ned" with
the construction of the terns of the various coll ective-bargaining

agreenents. See id. at 17a-32a.

A simlar msrepresentation about the preenption standard
applied belowis inplicit in petitioners' repeated but inconplete
gquotation of the court of appeals’ statenent that it "is
imaterial” that the Union's all eged m srepresentati ons "took pl ace
outside the context of collective bargaining.” Pet. 26, 46,
quoting Pet. App. 17. The court of appeals recognized that state
clains wholly independent of any coll ective-bargaini ng agreenent

are not preenpted (see, e.g., Pet. App. 13), and enphasi zed in the

very next sentence of its opinion that "[t]he critical inquiry is
whether a court adjudicating [petitioners' fraud] claim nust
determ ne rights arising under a coll ective bargai ning agreenent.”

Id. at 17.

Anot her equal |y basel ess assertion is that the courts bel ow
held that petitioners' state law clainms were preenpted because
respondents coul d have rai sed a defense grounded in federal | abor
law. Pet. 18-19, 58-59. The court of appeals gave this argunent
short shrift, pointing out that "the district court relied solely
on the allegations on the face of the conplaint” in holding
petitioners' suit to be preenpted. Pet. App. 14. The court of

appeal s' opinion |ikew se contains no suggestion that it |ooked to
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the nature of respondents' defenses. On the contrary, the court

was well aware of the rule in Caterpillar that federal defenses do

not by thenselves result in preenption of a state-law claim (see

ibid.), and its preenption analysis proceeded solely in terns of

the el enents of the clains presented on the face of the conplaint.

See, e.g., id. at 17 (analyzing el enents of fraud under GChio | aw),

20 (contract claim, 25 (enotional distress claim.

Once the petition is stripped of these sorts of
m srepresentations, it appears that petitioners' real conplaint is
sinply that the court below erred in applying the standards set

forth in Lueck, Caterpillar and this Court's other Section 301

preenption cases to the particular factual allegations underlying
their tort clainms. That argunent is wholly w thout nmerit and woul d
not warrant review by this Court in any event.

1. Petitioners' Fraud Clains. Petitioners apparently assert

two categories of fraud clains. The first is based upon
all egations that prior to the ratification of the 1979 Delco
contract, the Local 801 president conceal ed and m srepresented the
fact that the Bridge Agreenment was not a part of the new Delco
contract. Pet. 52. The second is based upon representations
al | egedly made by the Uni on president after the 1979 Del co contract
had been ratified that petitioners retained flowrights under that
contract and would be eligible for Chevrolet jobs based on the
seniority accumul ated under the Bridge Agreenent. Pet. 50; Conpl.

19 39-40. To make out these fraud clains under GChio | aw,
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petitioners would have to show that respondents concealed or
m srepresented a material fact, that they knew of or were
indifferent to the concealnent or msrepresentation and acted
intending that the petitioners rely on it to their detrinment, and
that petitioners suffered danage as a consequence. See Pet. App.

14, 17 & Pet. 49-50, citing Cohen v. Lanko, Inc., 462 N. E. 2d 407

(Chio 1984).

The clains that the Union concealed or msrepresented the
effect of the 1979 Delco contract during the ratification process
woul d enbroil a court in a series of "questions relating to what
the parties to a | abor agreenent agreed, [which] nust be resol ved

by reference to uniformfederal law. " Lueck, 471 U S. at 211. To

determne if the Union concealed or msrepresented the inpact of
the 1979 Delco contract on existing flow rights, a court would
initially have to determ ne what petitioners' existingrights were.
To do that, the court would first have to anal yze the terns of the
1976 Del co agreenent, including the Bridge Agreenent. Anong ot her
things, the court would have to consider whether petitioners
retained any rights under the Bridge Agreenent after GM sold the
Frigidaire Division; the Bridge Agreenent only gave petitioners the
right to transfer to jobs within the Frigidaire Division. App.

infra, 37a. The court would then have to consider whether the

term nation of the Bridge Agreenent by the Frigidaire contract of
February 23, 1979 had an inpact on any flow rights the Delco

wor kers m ght have retained. After interpreting the 1976 Del co and
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1979 Frigidaire contracts to see what rights Delco workers had at
the tinme of the alleged m srepresentations, the court would then
have to interpret the 1979 Delco contract in order to see what
changes it worked. Only then could the truth or falsity of the
representations alleged by petitioners be judged.

Finally, the OChio law requirenent that petitioners show
damages woul d necessitate inquiry into what rights petitioners had
| ost in consequence of the alleged fraud. As the court of appeals
noted (Pet. App. 14-15), that would require a court to conpare
petitioners' rights before and after ratification of the 1979 Del co
contract.5/ In short, an inquiry into the terns of the 1979 Del co
contract and Bridge Agreenent, the 1979 Frigidaire agreenent
cancel ling the Bridge Agreenent, and the 1979 Del co contract woul d
be at the very heart of adjudication of this fraud claim

A court adjudicating petitioners' second fraud claim would
al so have to engage in close analysis of collective-bargaining
agreenents. Although the petition describes in only vague terns
the msrepresentations allegedly made by the Union after the

ratification of the 1979 Del co contract (see Pet. 10), it is clear

5/ This is not the sort of peripheral use of a |abor contract "to
determ ne the proper danages" for a state |aw violation that
was sanctioned in Lingle. 486 U S. at 413 n.12. This Court
had in mind in Lingle that a "coll ective-bargai ni ng agreenent
may * * * contain information such as rate of pay and ot her
econonm ¢ benefits that m ght be hel pful” in fixing the anount
of damages that should be awarded. Ibid. Here, a conparison
of different | abor contracts i s necessary to determ ne whet her
the petitioners suffered any damage at all as a consequence of
the Union's alleged fraud, an essential elenent of a fraud
cl ai munder Chio | aw.
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t hat each m srepresentati on or conceal nent all eged i n the conpl ai nt
directly concerns the effect of the 1979 Delco contract on
petitioners' seniority-based transfer rights. The Union allegedly
"tr[ied] to keep secret the abrogation of the Bridge Agreenent" by

the 1979 contract. 1Ibid. Its president allegedly represented that

rights acquired under the Bridge Agreenment were "being fully
recogni zed, preserved and perpetuated equitably and equally as to
each [red-circled Delco worker] based on his order of Frigidaire
seniority,” and that petitioners "had nothing to worry about as
they * * * would * * * participate fully in the Chevrolet jobs" in
accordance wth "the seniority acquired and accunulated at

Frigidaire" -- i.e., under the Bridge Agreenent. Compl . Y 40,
App., infra, 56a-57a.

In order to determine if these alleged representations were
false, or if the Union conceal ed sone material fact, a court would
have to interpret the 1979 Delco contract to see what rights it
gave petitioners. In addition, a court would have to interpret
various |abor contracts sinply in order to understand what was
al l egedly m srepresented by the Union. The content of the rights
petitioners say they were told they retained under the 1979
contract are not to be found in the very general representations
the Union is supposed to have made, but in the Bridge Agreenent and
the other collective-bargaining agreenents that established and
specified the flow rights to which those general representations

referred. See Conpl. 11 39-40. Then, because petitioners' claim
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they were told they woul d have rights to transfer to Chevrol et jobs
based on their Frigidaire seniority (ibid.), the court would have

tointerpret the 1979 Frigi daire and Chevrol et agreenents that gave
Frigidaire workers rights to recall to Chevrolet. As if that were
not enough, the requirenment under Chio law that a fraud plaintiff
prove damages would also require the <court to determne
petitioners' rights under the agreenent in effect before the 1979
Del co contract, as a baseline against which to neasure the clains
that the alleged msrepresentations and conceal nents harned
petitioners.

2. Petitioners' Tortious Interference dains. Mich of the

sanme close analysis of collective-bargaining agreenents would be
essential to a resolution of petitioners' tortious interference
with contract clainms. These clains are based on the notion that
the Union's alleged representations created a contract and that
respondents tortiously interfered with petitioners' enjoynent of
rights under that contract. Pet. 10-12, 55; Conpl. 1Y 39-40, 74-
80. Petitioners blithely assert that the Bridge Agreement is
irrelevant to a determ nati on whether a contract was created under
Ohio law by the Union's alleged prom ses. Pet. 56-57. It is
cl ear, however, as the court of appeals recognized (Pet. App. 20),
that the terns of the alleged contract nust derive fromthe Bridge
Agreement and the ot her | abor agreenents that created and specified
the flow rights that Frigidaire and Delco workers previously

enj oyed. The promses the Union allegedly nmade were that
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petitioners would be entitled to jobs at the new Chevrolet plant in
accordance with flowrights originally established by, and with the
seniority accunul ated under the terns of, the Bridge Agreenent.
Compl . 9T 39-40. A court adjudicating petitioners' tortious
i nterference clains woul d t hus have to anal yze t he Bri dge Agreenent
to give content to the contract said to have been created by the
Union's representations. Then, since the entitlenent of those with
Frigidaire seniority to jobs at Chevrol et was dependent on the 1979
Frigidaire and Chevrol et agreenents, the court would necessarily
have to interpret those agreenents as well.

Petitioners' reliance on Caterpillar is msplaced. See Pet.

16, 54-55. The state breach of contract clains at issue in

Caterpillar were founded on an enpl oyer's prom ses of permanent job

security, nade entirely separate fromany coll ective agreenents at
a tine when the plaintiffs were not even nenbers of any bargai ni ng
unit. The terns of the alleged contracts were clear and wholly
i ndependent of any col |l ective-bargaining agreenents, so the state
law clains did not "rely upon the collective agreenent indirectly,
nor * * * address the rel ati onshi p between the individual contracts
and the collective agreenent.” 482 U.S. at 395.

Here, petitioners assert that the Union represented that the
"seniority acqui red and accunul ated at Frigi daire” under the Bridge
Agreenment continued to govern and that "accordingly" petitioners
woul d "participate fully in the Chevrolet jobs." Compl . ¢ 40,

App., infra, 56a-57a. Petitioners' clainms thus "rely upon" the
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Bridge Agreenent -- and the 1979 Frigidaire and Chevrolet
col |l ective-bargai ning agreenents as well -- to provide the terns of
the contract they allege was created, and a court deciding
petitioners' tortious interference clains would have to "address
the relationship between the [alleged] individual contracts" and
these three | abor agreenents. 482 U S. at 395.

In sum this is not a case in which it can plausibly be argued
that state clains are in any sense independent of collective-
bar gai ni ng agreenents. Interpretation of a nultiplicity of | abor
contracts woul d be essential to adjudication of petitioners' fraud
and tortious interference clains, and would give rise to exactly
that disruption of the federal regulatory scheme that this court

decried in Lucas Flour.

B. The Court O Appeals' Decision That Petitioners' Fraud
And Tortious Interference Clains Are Preenpted I's Not In
Conflict Wth Decisions O OQher Courts of Appeals

Petitioners argue that the decision belowis in conflict with

Wlls v. General Motors Corp., 881 F.2d 166 (5th Cir. 1989), cert.

denied, 495 U S. 923 (1990) -- a case they did not even cite in
their court of appeals briefs. But the Sixth Grcuit here and the

Fifth Circuit in Wlls both applied the preenption standards set
out in this Court's precedents. Conpare supra, at _ -, with 881

F.2d at 172-173. They reached different results only because they

faced very different factual circunstances.
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In Wells, a collective-bargaining agreenent known as the

Vol untary Term nation of Enploynent Plan (VTEP) provided that
enpl oyees of GM s Packard El ectric plant who agreed to resign their
j obs woul d receive severance pay. 881 F.2d at 168. The VTEP was
totally silent as to the future enploynent eligibility of workers

who el ected to resign under this plan. 1d. at 174. Sone enpl oyees

who t ook advantage of the VTEP | ater reapplied for work at Packard

but were allegedly told that they were ineligible for rehire. |Id.

at 168. These enpl oyees filed suit clainmng state |aw fraud and
m srepresentation, alleging that a GMrepresentati ve had told t hem
prior to their election of VIEP benefits that they could
subsequently be rehired if new jobs were created, "although they

woul d have to apply like everyone else.” 1bid. The Fifth Crcuit

hel d t hat "[u] nder these narrow circunstances"” the enpl oyees' state

claims were not preenpted (id. at 175), because the purported

prom se of eligibility for rehire was wholly independent of the

VTEP. 1d. at 173-175.
The difference between Wells and this case is striking. 1In
Wells, the court of appeals held the rehire rights clainmed by

plaintiffs were not even renotely connected to a collective-
bar gai ni ng agreenent. On the contrary, they were nerely rights to
apply for a job in the future "like everyone else" (881 F.2d at
168) -- that is, on the sane basis as any new appl i cant approachi ng

GM for a job wthout benefit of any collectively bargained
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seniority or other advantages. Indeed, the Fifth Crcuit held that
rehire rights are not even mnmandatory subjects of collective

bar gai ni ng. ld. at 169-170. In consequence, the Fifth Grcuit

held that plaintiffs' state law fraud claim was "a highly fact-
bound one concerning what was said, or promsed,” by GMs

representative (id. at 173), and that no term of the VTEP was
relevant to the court's inquiry. |Id. at 173-174.

In the present case, in contrast, a court adjudicating
petitioners' fraud and tortious interference clainms could not avoid
interpreting various collective-bargai ni ng agreenents, as we have
shown above. |In particular, the flowrights at issue in this case
were solely a creature of collective bargaining -- and were

mandat ory subj ects of bargai ning. See Master Slack Corp., 230 NLRB
1054, 1055 (1977), enforced, 618 F.2d 6 (6th Cr. 1980); United
States Gypsum Co., 94 NLRB 112, 114-115 (1951), nodified in other

respects, 206 F.2d 410 (5th G r. 1953), cert. denied, 347 U S. 912
(1954). Red-circled Frigidaire and Delco workers enjoyed
seniority, transfer and bunmping rights only because these were
provided for in the Bridge Agreenent, which created those rights
and gave themprecise content. Frigidaire seniority becane a basis
for recall rights to the Chevrol et Division solely by virtue of the
1979 Frigi dai re and Chevrol et agreenents. Petitioners nust rely on
the collectively-bargained rights created by these agreenents to
provide the operative terns of the seniority and flow rights they

allege they were promsed by the Union president. See Conpl
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19 39-40. In contrast to Wells, interpretation of collective-

bargai ni ng agreenents is inescapable in adjudicating petitioners
cl ai ns.

Petitioners' fleeting assertion of other conflicts is equally
i nsubstantial. Pet. 26-28. Upon closer inspection, each all egedly
conflicting decision can be seen to have rested on the precise role
that the collective-bargai ning agreenment would play in reaching a
decision on the state law clains, given the specific facts in

issue. In Anderson v. Ford Modtor Conpany Co., 803 F.2d 953 (8th

Cir. 1986), cert. denied, 483 U. S. 1011 (1987), for exanple, Ford
allegedly told plaintiffs before they were hired that they woul d be
per manent enpl oyees and woul d not be bunped by enpl oyees who had
preferential hiring rights pursuant to a collective-bargaining

agreenent . ld. at 955. Applying the Lueck test, the court of

appeals held that state law fraud and breach of contract clains
filed by the plaintiffs after they were displaced by preferential
hirees were not preenpted: the state clains were totally

i ndependent of any collective-bargaining agreenent. |d. at 956-

957. The right not to be bunped did not at all depend on a
col | ective-bargai ning agreenent. | ndeed, the representations
alleged to have created that right were "nade before the tine
[plaintiffs] became enpl oyees of [Ford], that is, before the tine
they were even covered by the collective bargai ning agreenent."”

Id. at 958. See also Berda, 881 F.2d 20 (no 8 301 preenption of

state cl ai ns based on pre-enpl oynent representation that plaintiff
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would not be laid off, where no |abor contract would have to be

interpreted to decide the claim; Fox v. Parker Hannifin Corp., 914

F.2d 795, 801 n.5 (6th Gr. 1990) (individual contract rights
predating or created after the expiration of a |abor contract may
give rise to viable state |aw cl ains).

In the present case, the seniority and flow rights all egedly
represented by the Union to have survived the 1979 Del co agreenent
were those "acquired and accunulated at Frigidaire” under the
Bri dge Agreenent, and whi ch had been translated i nto an entitl enment
to Chevrolet jobs by virtue of the 1979 Frigidaire and Chevrol et
agreenents. Conpl. 19 39-40. 1In other words, the very source of
the rights represented to exist by Local 801's president was a
series of collective-bargaining agreenents. 6/

Contrary to petitioners' assertion (Pet. 26-27) the court of

appeal s' deci sion does not conflict with Karetnikova v. Trustees of

6/ Petitioners also cite Hanks v. General Mdttors Corp., 906 F.2d
341 (8th Cr. 1990), Anderson v. United Auto Wrkers, 738 F
Supp. 441 (D. Kan. 1990), and a dissenting opinion in
McCorm ck, 934 F.2d 531, as evidencing a conflict anong the
| ower courts in the application of Section 301 preenption
standards. Pet. 26-28. These cases do not involve fraud or
tortious interference, but are primarily concerned with state
| aw enotional distress clains. See pp. - , infra. In

M| ne Enpl oyees Ass'n v. Sun Carriers, Inc., 1991 U S. App.
LEXIS 27786 (9th Cir. 1991), also referred to by petitioners
in passing (Pet. 48-49), the court of appeals held that state
tortious interference clains were preenpted, but that certain
fraud clainms were not. The decision was based on a careful
analysis of plaintiffs' allegations and the elenments of the
state causes of action in light of the Lueck test. Unlike the

flow rights at issue here, the fraud clains held not to be
preenpted in Mlne did "not originate in or refer to rights

and duties derived fromthe coll ective bargai ni ng agreenent"”
(Mlne at *17).
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Emerson College, 725 F. Supp. 73 (D. Mass. 1989), or Paradis v.
United Technologies, 672 F. Supp. 67 (D. Conn. 1987). I n
Kar et ni kova, the district court permtted a state lawcivil rights

claim to proceed where a college had allegedly failed to grant

plaintiff tenure because of her political views. As in Lingle,

plaintiff's claimraised purely factual questions about whet her the
board's tenure decision was notivated by plaintiff's exercise of
First Amendnment rights and did not involve rights under any
col | ecti ve-bargai ni ng agreenent. 725 F. Supp. at 79-80. Mbreover,
the court held that those rights were "at |east in part"” beyond the
scope of collective bargaining, like the rights in question in

Lingle -- but unlike the seniority and flowrights at issue inthis
case. 1d. at 81-82.
Simlarly, in Paradis the district court applied the Lueck

standard to a state | aw fraud cl ai mprem sed on an al |l egati on t hat
an enployer fired the plaintiff for prior drug use after
representing that it would not do so. The court held that this
fraud claim required no interpretation of a |abor contract
provision authorizing termnation for just cause, because to
succeed on the state claimthe plaintiff "need only showthat [his]
term nation was contrary to what defendant prom sed, not that it
was unjust." 672 F. Supp. at 71. In the instant case, what the
Uni on al | egedly prom sed petitioners is the continuation of rights
created by the Bridge Agreenent, and the availability to

red-circled Delco workers of jobs at the Chevrolet plant on the
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sane terns enjoyed by red-circled Frigidaire workers under the 1979
Frigidaire and Chevrolet |abor contracts. Moreover, the Union's
all eged representations directly concerned the effect of yet
anot her coll ective-bargai ni ng agreenment, the 1979 Del co contract.

In this case, unlike Paradis, interpretation of collective-

bar gai ni ng agreenents would thus be central to any decision on

petitioners' state |aw clains.

1. THE COURT OF APPEALS' HOLDI NG THAT PETI TI ONERS' EMOTI ONAL
DI STRESS CLAI M5 ARE PREEMPTED WAS CORRECT AND CONSI STENT W TH
DECI SIONS OF OTHER COURTS.

The fourth count of petitioners' conplaint allegedthat GV and
the Union tortiously caused themenotional distress. Conpl. {7 81-

83, 89, App., infra, 63a-64a. Petitioners agree (Pet. 60-62) that

to succeed on this cause of action under Ohio |aw they woul d have
to prove that respondents engaged in "extrenme and outrageous”
conduct which caused them enotional distress. Pet. App. 21,

quoti ng Yeager v. Local Union 20, 453 N E. 2d 666, 671 (Onhio 1983).

The factual allegations upon which this count is grounded are
particularly nurky. The district court, believing it had
considered "each of the possible [enobtional distress] clains”

stated in the conplaint (App., infra, 27a), thought petitioners

were alleging that GM and the Union acted outrageously in
proposi ng, presenting, and urgi ng adopti on of the February 23, 1979
Frigidaire contract and the Septenber 18, 1979 Menorandum of

Agreement that reaffirnmed that contract. |1d. at 27a-32a. 1In the

(35)



court of appeals, and again here, petitioners suggest in addition
that the Union acted outrageously in concealing the fact that the
1979 Delco agreenent "omtted" and "abandon[ed]" the Bridge
Agr eenent . Pet. 9. Finally, to confuse natters further,
petitioners relied below (Br. 33-34) and in their Petition (Pet.
60) on Farmer v. Carpenters, 430 U S. 290 (1977) -- a Garnon

preenpti on case concerni ng the preenptive effect on state enoti onal
distress clains of the NLRB's primary jurisdiction over unfair
| abor practice conplaints. Section 301 preenption was not even an

issue in Farnmer. |d. at 295 & n.5.
Under Lueck, petitioners' enptional distress clains are

plainly preenpted i nsofar as they are based on al |l eged conceal nent
or mi srepresentations about the effect of the coll ective-bargaining
agreenents. Conpl. 1 25, 27-28, 31, 35; Pet. 9. As the district
court noted, the outrageousness of that alleged conduct "sinply
cannot be judged in a vacuum" but would require the court to
"anal yz[e] how the ternms of the collective bargaining agreenents

were changed.” App., infra, 28a. As we have shown, that would

mean interpreting the Bridge Agreenent and the 1979 Frigidaire,
Del co and Chevrolet contracts. Insofar as petitioners were
alleging that the Union failed to notify themand to allow themto

participate in the ratification of the 1979 Fri gi daire agreenent,

that would not only require careful exam nation of the various
col | ective-bargai ning agreenments, but also interpretation of the

Union constitution and by-laws and application of the LMRDA to
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determ ne which enployees were entitled to participate in the
ratification.

The court of appeals -- at petitioners' invitation (see Br.
33-34; Pet. App. 22) -- took a different approach to determ ning
whet her petitioners' enotional distress clains are preenpted,

anal ogi zing the Section 301 inquiry to that set out in Farmer
Farmer hel d that because the states have a substantial interest in

protecting their citizens from tortious infliction of enotiona
distress (430 U S. at 304), only clains that pose "a realistic
threat of interference with the federal regulatory scheme" are
preenpted by reason of the NLRB's primary jurisdiction over union

di scrimnation conplaints. 1d. at 305. By analogy to Farner, the

court of appeals acknow edged that a properly-pleaded claim of
outrageous conduct in a case simlar to this one mght escape
preenpti on. Pet. App. 25. But because petitioners nmade no
"specific allegations of outrageous conduct," and instead nerely

al | eged that GV and the Uni on conceal ed i nformati on about the 1979

col | ecti ve-bargai ni ng agreenents -- "issues central to the concerns
of federal |abor law' -- petitioners' clains were preenpted. Pet.
App. 25.

VWhatever the nerits of the court of appeals' analogy to

Farnmer, it is clear that the decision bel ow does not warrant this

Court's review. The court of appeals determ ned that petitioners'
claims are preenpted because they fail ed specifically to all ege any

out rageous conduct. That is essentially a factual determ nation,
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and one as to which petitioners cite no conflicts anong the
circuits or other grounds that woul d warrant a grant of certiorari.
The court of appeals' insistence that a plaintiff asserting an
enotional distress claim allege sone outrageous conduct is a
reasonable way to ensure that state clains that would interfere
with the federal regulatory schene are not permtted to proceed.
Mor eover, the court's analysis led to precisely the result demanded

by Lueck, and for the sanme ultimte reason -- that in substance

petitioners' clains are about the ternms of collective-bargaining

agreenents. 7/

7/ As the court of appeals noted (Pet. App. 21), under the | aw of
Ohio a claim of tortious infliction of enotional distress
requires allegations of conduct that is "extrenme and
outrageous." Yeager, 453 N E. 2d at 671. Here the court of
appeals, crediting all of the well-pleaded facts in the
conplaint, found no "specific allegations of outrageous
conduct." Pet. App. Before attenpting to reconcile federa
| abor | aw wi th state conmon | aw governi ng cl ai ns of outrageous
conduct, this Court should await a case in which the el ements
of the state | aw cause of action are actually pl eaded.
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CONCLUSI ON

The petition for a wit of certiorari should be denied.

Respectful ly subm tted.

ALICE M GOSBURN STEPHEN M SHAPI RO
CGeneral Mbtors Corporation JAMES D. HOLZHAUER
New Center One Buil ding Counsel of Record
3031 West Grand Boul evard TI MOTHY S. BI SHOP
P. O Box 33122 Mayer, Brown & Pl att
Detroit, Mchigan 48232 190 South LaSalle Street
Chicago, Illinois 60603
JOSEPH P. BUCHANAN (312) 782-0600

Crew, Buchanan & Lowe
2580 Kettering Tower
Dayton, Ohio 45423

APRI L 1992

(39)



