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QUESTION PRESENTED
Whether 36 U.S.C. § 2, which providesthat the American Nationa Red Cross hastheright "to sue
and be sued in courts of law and equity, State or Federal," vestsfederal courtswith origind jurisdiction
over actionsto which the Red Crossisaparty, so that the Red Cross may remove to federa court under

28 U.S.C. § 1441(a) and (b) atort action brought in state court.
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In The Supreme Court of the United States

OcToBER TERM, 1991

No. 91-594

AMERICAN NATIONAL RED CROSS, PETITIONER

V.

S.G. AND A.E., RESPONDENTS

On Writ of Certiorari tothe
United States Court of Appeals
for the First Circuit

BRIEF FOR THE PETITIONER

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-16a) is reported at 938 F.2d 1494. The

opinions of the district court (Pet. App. 18a-30a) are unreported.
JURISDICTION

The court of appeals entered itsjudgment on July 24, 1991. The Red Crossfiled its petition for
awrit of certiorari on October 1, 1991, and the Court granted the petition on November 27, 1991. The
jurisdiction of this Court isinvoked under 28 U.S.C. § 1254(1).

STATUTORY PROVISION INVOLVED

Section 2 of the American National Red Cross charter, 36 U.S.C. § 2, provides, in relevant part,
that the American Nationd Red Cross"shdl have* * * the power to sue and be sued in courts of law and
equity, State or Federal, within the jurisdiction of the United States."

STATEMENT

Respondents, a husband and wife, sued the Red Crossin March 1990 in the Superior Court of
Merrimack County, New Hampshire. They aleged that the wife becameinfected with human immuno-
deficiency virus (HIV), which causes AIDS, asaresult of atransfusion of blood collected by the Red Cross

in August 1984 (before any test to screen donated blood for HIV wasavailable). The Red Crossremoved
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the case to federal court under 28 U.S.C. § 1441, contending that the court had jurisdiction under 36
U.S.C. 82. Thedidtrict court agreed that federal jurisdiction existed and denied respondents motion to
remand the caseto state court. The district court ruled that the language in the Red Cross charter pro-
viding that the Red Cross has "the power to sue and be sued in courts of law and equity, State or Federd,”
createsorigina jurisdiction inthefedera courts. Pet. App. 24a. The First Circuit reversed, holding that
the charter confers only the capacity to sue, not the right to federal jurisdiction. Id. at 12a.

A. TheRed Crossand its Charter

This case involves the construction of the Red Cross charter, as amended in 1947, in light of
Osborn v. Bank of the United Sates, 22 U.S. (9 Wheat.) 738 (1824), and its progeny. Construction
of the 1947 charter amendmentsis aided by an understanding of the background of the Red Cross.

Since 1864, several Geneva Conventionshave provided for neutral personsfrom variousnations
to administer relief for the sick and wounded in timesof war. See36 U.S.C. 81 note; 36 U.S.C. 8§ 3;
Department of Employment v. United States, 385 U.S. 355, 359 & n.8 (1966). In 1881, what is now
known asthe American National Red Crosswas formed to servethat function. See 36 U.S.C. § 1 note.
The Red Cross has been reincorporated several timesand was granted itsfirst congressional charter in
1905. In granting the charter, Congress stated thet it "believed that the importance of the work demands
areped of the present charter and areincorporation of the society under Government supervision.” 1bid.

The 1905 charter formally assigned to the Red Cross various peacetime duties, including disaster
relief and prevention, in addition to its military-related duties. See 36 U.S.C. § 3; Department of
Employment, 385 U.S. at 359. The Red Crosss blood services program, directly a issuein theincreasing
litigation against the Red Cross, plays acentra role in discharging those important duties. As Solicitor
Genera Thurgood Marshall advised this Court in Department of Employment:

By carrying on an extensve blood collection program, maintaining blood banks and training

peoplein such skillsasnuraing, first aid and life saving, the Red Crossis prepared to offer

the nation effective help in case of disaster or war.
Brief for the Appellees 21-22, Department of Employment v. United States, 385 U.S. 355 (1966) (O.T.

1966, No. 78) [hereinafter Department of Employment Brief].
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The 1905 charter empowered the Red Cross"to sue and be sued in courts of law and equity within
thejurisdiction of the United States." Act of Jan. 5, 1905, ch. 23, § 2, 33 Stat. 600. Whatever the
meaning of that clause, the 1905 charter unquestionably created origina federa jurisdiction because, as of
1905, all federaly chartered corporationswere automatically within thejurisdiction of thefederal courts.
Thethen-prevailing law of original federd jurisdiction was stated in the Pacific Railroad Removal Cases,
115U.S.1(1885), which held that thefact of federal incorporation by itself conferred federa jurisdiction
over all casesinvolving federally chartered corporations.

Thisgrant of federal jurisdiction over all Red Cross cases became less clear in 1925, when
Congress overruled Pacific Railroad by passing what isnow 28 U.S.C. 8§ 1349, which may by itsterms
be limited to stock corporations.1/ It isunclear whether Congress intended Section 1349 to apply to the
Red Cross, anon-stock corporation. What isclear isthat, notwithstanding Section 1349, Congress may
confer federal jurisdiction over a corporation by specific language inits corporate charter. In Osbornv.
Bank of the United States, supra, this Court held that asue-and-be-sued clause making specific reference
tothefedera courtsconferred federal jurisdiction. The sue-and-be-sued clausein Osborn gavethe Bank
theright "to sueand be sued * * * in al state courts having competent jurisdiction, and in any circuit court
of the United States." 22 U.S. (9 Wheat.) at 817.

After the enactment of Section 1349, the Red Cross considered revisionsto its charter and by-
laws. The Chairman of the Red Cross appointed a distinguished committee, known as the Harriman
Committee, to recommend such changes. SeePet. App. 12a. The Harriman Committee Reportisformally
entitled Report of the Advisory Committee on Organization (June 11, 1946). See C.A. App. 94-138;
App., infra, 1a-2a. Itsrecommendationswere the acknowledged basis of Congress's 1947 amendments
to the Red Cross charter. S. Rep. No. 38, 80th Cong., 1st Sess. 1 (1947); H.R. Rep. No. 337, 80th
Cong., 1t Sess. 6(1947). The Committeein 1946 recommended that the Red Cross charter be amended
to "makeit clear that the Red Cross can sue and be sued in the Federal Courts' because"in view of the
limited nature of thejurisdiction of the Federal Courtsit seems desirable that thisright be clearly stated

in the charter.” Harriman Committee Report 35, 36, App., infra, 2a (emphasis added). Congress

1/ That gatute providesthat "[t]hedistrict courtsshdl not havejurisdiction of any civil action by or against
any corporation upon the ground that it was incorporated by or under an Act of Congress, unless the
United States is the owner of more than one-half of its capital stock."
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responded to that suggestion by adding the words " State or Federal™ to the sue-and-be-sued clause, so
that it now entitlesthe Red Cross "to sue and be sued in courts of law and equity, Sate or Federal, within
thejurisdiction of the United States.” 36 U.S.C. § 2 (emphasisadded). Neither the Senate nor the House
report comments on the purpose of the amendment beyond endorsing the Harriman Committee Report,
but Senator Walter George remarked at ahearing: "I think the purpose of the bill isvery clear, and that
isto give thejurisdiction in State courts and Federa courts, and | think we had better leave it there.”
American National Red Cross. Hearing on S 591 Before the Senate Comm. on Foreign Relations,
80th Cong., 1st Sess. 10 (1947).

The charter revisonsthat were undertaken in 1946-1947 changed far more than the sue-and-be-
sued clause, and they served broad purposesidentified in the Harriman Committee Report. One such
purposewas " recognition of the national stature of the Red Crossand of the nationa interestsin aid of
which the Red Cross now functions.” Harriman Committee Report 15, App.,infra, 1a. The Report aso
acknowledged that the Red Crossis an "agency of the Government of the United States' for various
purposes. Id. at 20, App., infra, 1a. ThisCourt likewise has noted that, "time and time again, both the
President and the Congress have recognized and acted in reliance upon the Red Cross statusvirtualy as
an arm of the Government"; thus, despite some "respects in which the Red Cross differs from the usua
government agency," it is a "tax-immune instrumentalit[y] of the United States." Department of
Employment, 385 U.S. at 359-360; see also United Sates v. City of Spokane, 918 F.2d 84, 87 (9th
Cir. 1990) ("there can be no doubt"” that "the Red Crossis aninstrumentality of the United States"), cert.
denied, 111 S. Ct. 2888 (1991).

Severa important national and internationa aspects of the Red Cross are among those that have
led this Court and othersto conclude that the Red Crossisan instrumentality of the national government.
For example, the President of the United States appoints eight members of the Red Crosss Board of
Governors. 36 U.S.C. 85(a). TheDepartment of Defense auditsthe Red Crossannually. 36 U.S.C. §6.
The Red Crossin practice aswell as by law works hand in hand with the United States Government. See
generaly Department of Employment Brief, supra. It isthe entity that performs the United States
obligations under specified existing treaties and has even been designated in advance "to perform dl the

dutiesdevolved upon anationd society” by any future"treaty or convention smilar in purposeto whichthe
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United States of America may hereafter give its adhesion.” 36 U.S.C. 8§ 3; see Department of
Employment Brief 16-17. In recognition of the Red Cross'sinternational importance, its 1947 charter
amendments were placed within the jurisdiction of the Senate Committee on Foreign Relations and the
House Committee on Foreign Affairs. See S. Rep. No. 38, 80th Cong., 1st Sess. (1947); H.R. Rep.
No. 337, 80th Cong., 1t Sess. (1947). John W. Davis, then Solicitor Genera and Counseglor to the Red
Cross, described the Red Crossin 1918 as "a quasi-governmental organization, * * * designated by
Presdentia order for thefulfillment of certain treaty obligationsinto which the United States has entered.”
Quoted in Department of Employment Brief 24-25.

The question presented hereiswhether thisimportant instrumentaity of the United States, whose
charter originally provided for removal tofedera court and now makes specific referenceto those courts,
may remove a nondiversity action from state court.

B. The Proceedings Below

The Red Cross removed this case from New Hampshire state court to the federal district court
pursuant to 28 U.S.C. § 1441(a) and (b). Thedistrict court denied respondents motion to remand, holding
that the sue-and-be-sued clause in the Red Cross charter creates original federal jurisdiction and thus
entitlesthe Red Cross to remove to federal court actionsto which itisaparty. Pet. App. 23a-24a. The
court relied on Osborn v. Bank of the United States, supra, in which this Court held that a sue-and-be-
sued clause that referred expressly to federal courts did confer federal jurisdiction.

Oninterlocutory appeal, the First Circuit reversed. The court determined that Osborn did not
control the analysis because a broad reading of Osborn could not be sustained in light of " subsequent case
law and legidation." Pet. App. 7a. Apparently concluding that the Red Cross charter was "ineptly drafted”
becauseit did not contain aclearer statement conferring federa jurisdiction (id. at 16a), the court held that
the charter creates only the capacity to sue and be sued, not federal jurisdiction.

The court of appealsfound this case closer to Bankers Trust Co. v. Texas & Pacific Railway,

241 U.S. 295 (1916), thanto Osborn. Pet. App. 7a9a. In Bankers Trugt, this Court held that a sue-
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and-be-sued clausethat referred to "al courts of law and equity within the United States’ was not agrant
of jurisdiction to federal courts, but merely conferred the capacity to sue and be sued where jurisdiction
was otherwise established. Although thereis no specific referenceto thefedera courtsat al inthat clause
(astherewasin Osborn and isin the Red Cross charter), the First Circuit read Bankers Trust to turn on
thefailure of the clauseto "mention a particular federa court (i.e., thecircuit court).” 1d. a 8a(emphasis
added); seedsoid. at 10a. TheFirst Circuit also inferred from Bankers Trust, and 28 U.S.C. § 1349,
agenera rule "that acongressional grant of such jurisdiction should not be implied from ambiguous
language.” Pet. App. 9a.

The court of appealsfurther distinguished Osborn on the ground that the charter in Osborn gave
the Bank power to "sue and be sued * * * in al state courts having competent jurisdiction, and in any
circuit court of the United States.” 22 U.S. (9 Wheat.) at 817, quoted in Pet. App. 9a(emphasis added
by theFirst Circuit). The court reasoned that the presence of the phrase ™ of competent jurisdiction” inthe
portion of the Osborn charter dealing with state courts, combined with its absence from the portion of the
charter dedling with federa circuit courts, justified reading the statute as one conferring jurisdiction on the
federal courts. By contrast, the Red Cross charter refersto state and federal courtsin asingle clause
without the phrase "having competent jurisdiction.” TheFirst Circuit deemed the "parallel” treatment of
gtate and federa courtsin the Red Cross charter sufficient to distinguish it from the one a issuein Osborn.
Id. at 10a

Findly, the court of apped sdismissed thelegidative history of the Red Cross charter on theground
that it showed no "clear intent on the part of Congressto confer origina [federal] jurisdiction.” Pet. App.
12a. Thecourt acknowledged thereferenceto"jurisdiction” inthe Harriman Committee Report but refused
to accord it weight because theword is not used in the forma recommendation, the Statutory amendment,
or the Senate Report. 1d. at 12a-14a. Relying on other contemporaneous statutes, the court also noted
that Congress could have made itsintention to confer jurisdiction clearer. 1d. at 14a-15a. The court
ordered that the case beremanded to state court if diversity jurisdiction did not provide an independent

basisfor removal. Id. at 2a-3a. Thedistrict court, which had previoudly indicated itsintention to join
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nondiverse parties whom respondents had sued separately in state court (Pet. App. 21a-23a, 28a),
reaffirmed its position and remanded the case to state court (see Br. in Opp. App. 13a-15a).2/
INTRODUCTION AND SUMMARY OF ARGUMENT

This Court has ruled consistently that an express reference to the federal courtsin afederal
corporation's sue-and-be-sued clause createsfedera jurisdiction over actionsinvolving that corporation.
The semind and il controlling case on point isOsborn v. Bank of the United Sates, 22 U.S. (9 Wheat.)
738(1824). Inthat case, the Bank'scharter alowed it to "sueand besued * * * inal State Courtshaving
competent jurisdiction, and in any circuit court of the United Sates." 22 U.S. (9 Wheat.) at 817
(emphasisadded). The Court determined that this charter |language congtituted an express grant of federa
jurisdiction over cases involving the Bank:

Thesewords seem to the Court to admit of but oneinterpretation; they cannot be made

plainer by explanation. They give, expressly, theright to "sue and be sued,” "in every

circuit court of the United States," and it would be difficult to substitute other termswhich

would be more direct and appropriate for the purpose.
22 U.S. (9 Wheat.) at 817. This Court concluded that the Bank's sue-and-be-sued clause "confers
jurisdiction on the Circuit Courts of the United States, if Congress can confer it" (id. at 818).

In reaching that decision, the Court distinguished an earlier caseinvolving the Bank's predecessor,
Bank of the United Sates v. Deveaux, 9 U.S. (5 Cranch) 61 (1809), on the ground that the charter in
Deveaux referred only to "courts of record” (id. at 85) and did not specify the federal courts. Thus,
Osborn established the principle that reference to the federal courts in a sue-and-be-sued clause creates
federal jurisdiction.

In the Pacific Railroad Removal Cases, supra, this Court went well beyond Osborn by holding
that the mere fact of federal incorporation creates federal jurisdiction over cases involving those
corporations. Congressreacted by withdrawing federal jurisdiction based solely onarailroad'sfedera

incorporation (Act of Jan. 28, 1915, ch. 22, § 5, 38 Stat. 803), and in 1925 limited the ability of a

corporation to invoke federa jurisdiction purely on the ground that it was federally chartered (see 28

2/ For thereasons stated in the Red Crosssreply brief at the petition stage (at 2-4), it isclear that the
remand to state court neither diveststhis Court of jurisdiction nor rendersthe casemoot. See, e.g., Aetha
Casualty & Qurety Co. v. Flowers, 330 U.S. 464, 466-467 (1947) (remand to state court cannot " defeat
this Court'sjurisdiction”); 14A C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure
8 3740, at 598 (1985); 1A J. Moore & B. Ringle, Moore's Federal Practice 1 0.169[2.-1], at 697
(1990).
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U.S.C. § 1349). Those enactmentsin no way undermine Osborn's applicability to the present case,
however, because Osborn's statutory holding is grounded strictly in the charter language that referred to
the federal courts, not in the fact of federal incorporation.

Subsequent caselaw confirmsthe validity of distinguishing between jurisdiction based on charter
language and jurisdiction based on the fact of federal incorporation. In Bankers Trust Co. v. Texas &
Pacific Railway, 241 U.S. 295 (1916), this Court again construed charter language that empowered a
railroad to sue and be sued "in all courts of law and equity within the United Sates" but did not refer
expressy to thefederal courts. 1d. at 302 (emphasisadded). The Court found that charter languageto
suffer from "the same generality” asthe language in Deveaux, and held that it did not create federal
jurisdiction. Id. at 304-305. Under Osborn, Deveaux, and Bankers Trugt, it is clear that express
referenceto thefederal courtsin the sue-and-be-sued clause is necessary to create federal jurisdiction.
Itisequaly clear, however, that reference to aspecific federa court isnot required for federa jurisdiction.
Indeed, on the only occasion when this Court has confronted a sue-and-be-sued clause that referred
specifically to thefederal courtsbut not to any particular federa court, it found the clause to be agrant of
jurisdiction. D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447, 455 (1942).

We submit that the foregoing case law isenough to decide this case. Under Osborn, areference
to the federd courtsin asue-and-be-sued clause createsfederd jurisdiction. TheFirgt Circuit tried to limit
Osborntoitsfacts, but thereisno reason to do so. Osborn did not turn on (or even mention) the distine-
tionsthat the First Circuit thought important: the distinction between referenceto aparticular federa court
andreferencetothefedera courtsgeneraly, and the distinction between "pardld” and unparale trestment
of state and federal courts. Nor can either distinction be sustained after D'Oench. Inaddition, thereisno
reason why acourt should limit Osbornto itsfacts. Doing so would frustrate the intent of a Congress that
was entitled to rely on Osborn aswritten, promote complexity in thelaw of jurisdiction, and deprive the

Red Cross of a needed federa forum.
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If the Court believesit necessary to look beyond the caselaw to thelegidative history of the Red
Crosscharter, it will find additional support for reading the charter asagrant of jurisdiction. The Harriman
Committee expresdy referred to the charter amendment as one pertaining to the jurisdiction of the federa
courts and the "right” of the Red Cross to sue in those courts, and jurisdiction was referred to in the
hearings on the amendments. Thereisno proper basisto discount those references. The Firgt Circuit dso
erred by demanding aclearer statement from Congress before it would find jurisdiction. One could just
as easily demand aclearer statement from Congress before finding that the Red Cross charter merely
confersthe capacity to suein federd court, especialy in light of the completeimplausibility of reading the
1947 amendment as nothing but areaffirmation of acapacity for federa suit that indisputably existed under
the 1905 charter. The Firgt Circuit's negative inferences are not areliable way to ascertain the meaning of
the Red Cross charter.

ARGUMENT

THE RED CROSSCHARTER CREATES ORIGINAL FEDERAL
JURISDICTION OVER ALL CASESINVOLVING THE RED CROSS

The Red Cross charter providesthat the American National Red Cross"shall have* * * the power
to sue and be sued in courts of law and equity, State or Federal, within the jurisdiction of the United
States.” 36 U.S.C. 8§ 2. Under Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738 (1824),
such a sue-and-be-sued clause must be read to confer jurisdiction on the federal courtsin al suits by or
againg theRed Cross. Thelegidativehistory of 36 U.S.C. § 2, dthough unnecessary to adecision in favor
of jurisdiction, confirms that reading.

. OSBORN V. BANK OF THE UNITED STATESISDISPOSITIVE

Therule that emerges from this Court's past decisions, and should reemerge from thiscase, isa
smpleone: If Congressrefersexplicitly to federal courts when conferring on an entity the power to sue
and be sued, the sue-and-be-sued clause confersjurisdiction on those courts. Weread Osbornto stand
for that exact proposition. Becausethe Red Cross charter specifically refersto thefederal courtsinits
sue-and-be-sued clause, Osbornisdispositive, and the Court need not even consider argumentsbased on
the circumstances surrounding the amendment of the Red Cross charter. SeeKaiser v. Memorial Blood

Center, 938 F.2d 90, 93 (8th Cir. 1991).
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TheFirgt Circuit read Osborn quite differently. That court construed Osborn asacase narrowly
limited to finding jurisdiction based on a charter worded exactly like the charter of the second Bank of the
United States; the court thought the significance of the caselimited to itsfocus upon the "sueand be sued
language of the particular charter” (Pet. App. 7a (emphasis added)). Aswewill now show, it iswrong
to read Osbornthat way. Fird, thereasoning that the Court employed in Osbornis utterly inconsistent with
the very digtinctionsthat the First Circuit thought important, asis evident from careful examination of the
Oshornlitigationitself, and subsequent litigationincluding D'Oench, Duhme& Co. v. FDIC, 315U.S. 447
(1942). Second, any effort to "reinterpret” Osborn, 0 asto confineit to itsfacts, would surely cause more
harm than good.

A. The Grounds On Which TheFirst Circuit Attempted To Distinguish Osborn
Are Inconsistent With This Court's Reasoning In That Case And Subsequent
Cases

The First Circuit posed the correct question: "whether the grant of power to “sue and be sued'
expressy in afederal court, aswell asin astate court, leadsby itself to" the conclusion that an entity is
subject to original federal jurisdiction, rather than merely having the capacity to suein federal court. Pet.
App. 7a. The court answered that question by refusing to ascribe "talismanic significance" to "asmple
referenceto federal courtsinacongressiona charter.” Ibid. Rather, beforetheFirst Circuit would accept
acharter as being within the Osborn rule, it would apparently demand two things: "mention [of] a
particular federal court” (Pet. App. 8a(emphasisadded); seedsoid. at 10a("referencetothejurisdiction
of specific courts’)); and areference to state courts of *competent jurisdiction” asopposed toa"paralldl”
treatment of state and federal courts in the sue-and-be-sued clause (id. at 9a-10a).

Each of those features happened to be present in the charter of the second Bank of the United
States. Y et they played no role whatever in the arguments of counsel or the decision of the Court in
Osborn. To reinterpret Osborn asrequiring those features before a court will find jurisdiction would
distort the Court's reasoning beyond recognition. Moreover, this Court has held that a sue-and-be-sued
clausethat lacks either of those featuresisabasisfor federal jurisdiction. D'Oench, Duhme & Co. v.
FDIC, supra. AlthoughtheFirg Circuit purported to find justification for itsdistinctionsin other decisons

of thisCourt, thisCourt hasnever rejected an argument for federal jurisdiction when the sue-and-be-sued
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clausereferred to the federa courts; its decisions rejecting jurisdictional arguments do not rest on the
factors that the First Circuit cited.
1. The Distinction Between A Charter That Mentions A Specific Federal
Court And One That Refers Generally To The Federal CourtsIsInsignifi-
cant

In Bank of the United Satesv. Deveaux, 9 U.S. (5 Cranch) 61 (1809), and in Bankers Trust
Co. v. Texas & Pacific Railway, 241 U.S. 295 (1916), this Court construed sue-and-be-sued clauses
asconferring merely the capacity to sueinfederal courts, rejecting the argument that they conferred juris-
diction on the federal courts. The clausein Deveaux gave the Bank the power to sue and be sued "in
Courtsof record, or in any other placewhatsoever." The clausein Bankers Trust gavetherailroad the
power to sue and be sued "in al courts of law and equity within the United States.” These decisonsfrom
183 and 76 years ago arethe only casesin which the Court hasever held that a sue-and-be-sued clause
does not create federd jurisdiction. Cf. Pet. App. 11an.5 (ascribing significance to the fact that only once
"inthe 166 years snce Osborn” hasthis Court held that a sue-and-be-sued clause does create federd juris-
diction).

By contrast, in Osborn the Court construed a sue-and-be-sued clause as conferring jurisdiction
on the federal courts. The clausein Osborn gave the Bank the power to sue and be sued "in all State
Courts having competent jurisdiction, and in any Circuit Court of the United States.”

Thedtriking difference between the clausesheld to be nonjurisdictiona and theoneheld to bejuris-
dictional isthat the former do not refer to the federal courts by name at all, whereas the latter does.
Nevertheess, solely onthe authority of Deveaux and Bankers Trugt, the First Circuit held that the relevant
distinctionisbetween the mention of "aparticular federa court (i.e., thecircuit court)” in Osbornand the
failureto mention any specific court in the other cases. Pet. App. 8a. Thereisnot aword inany of the
three opinions by this Court ascribing any significanceto that distinction; the First Circuit Smply invented
it asaway to make the Red Cross charter look more like Deveaux and Bankers Trust than like Osborn.

Infact, Osborn and the later decision in D'Oench areflatly inconsistent with the First Circuit's
revisonist interpretation of those cases. Thewordsthat Chief JusticeMarshal choseto distinguish Osborn
from Deveaux are important, for they demondrate thet it was the reference to the federa courts generally,

not the reference to a specific federal court, that influenced the Court's decision:
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Whether thisdecision [Deveaux] beright or wrong, it amountsonly to adeclaration, that

agenera capacity in the bank to sue, without mentioning the courts of the Union, may

not givearight to sueinthose courts. Toinfer fromthis, that words expressly conferring

aright to suein those courts, do not give the right, is surely a conclusion which the

premises do not warrant.

22 U.S. (9 Wheat.) at 818 (emphasis added). Likewise, the Chief Justice's opinion for the Court, in
concluding that thejurisdiction so conferred was consstent with Article 11 of the Congtitution, pargphrased
the Bank's charter asone "enabling the Bank to suein the Courts of the United States.” 1d. at 828. Had
the Court thought it important that the circuit courts were mentioned specifically, rather than the federal
courtsgeneraly, it surely would not have empl oyed that phrase. Furthermore, the counsel who argued
Oshorn on behaf of the Bank never attempted to distinguish Deveaux on the ground that the clausein that
case mentioned courtsgenerally rather than a specific federd court. Rather, their argument wasthat the
charter in Deveaux "did not confer the privilege of suing in the Courts of the Union, they not being
specificaly mentioned. But no doubt wasintimated, that those Courtswould have had jurisdiction, if they
had been mentioned in the act." Id. at 805 (emphasis added).

Thereisamuch morenatural explanation than the onethe First Circuit posited for the difference
between the specific mention of the circuit courtsin the Bank's charter and the general referenceto the
federal courtsinthe Red Crosscharter. At thetime of Osborn, thefederal court system was"acurious
one* * * [with] twotiersof tria courts," thedistrict and circuit courts. P. Bator, P. Mishkin, D. Meltzer
& D. Shapiro, Hart and Wechder's The Federal Courtsand the Federal System 31 (3d ed. 1988); see
generallyid. at 30-33, 34-36 (discussing structure of thefederal judiciary from 1789 through mid-1800s).
In order to confer trial jurisdiction through asue-and-be-sued clause, Congress naturaly specified which
of thetwo possibletrial courtswould havejurisdiction. 1n 1911, however, there ceased to be "two sets
of federd tria courts" when Congress"findly abolished theold circuit courts.” Id. a 38-39 & nn.47 & 49.
In seeking to confer jurisdiction on federal trial courts through a sue-and-be-sued clause, therefore,
Congressno longer hasany need to specify one or another such court; it isobviousthat thedistrict courts
areintended. That difference between thefederd judicia structure as of 1824 and the modern structure
explainsthe difference between the Osborn charter, on the one hand, and modern charters such asthe

1933 FDIC charter construed in D'Oench (discussed below) and the 1947 Red Cross charter, on the

other. It doesnot make senseto read into that difference an intention to confer jurisdiction whenaclause



13

refersto the circuit courts but not when it refers generaly to the federal courts. Osborn restsinstead on
the distinction between a clause that refers to the federal courts and one that does not.

Bankers Trust addsnothingtotheanalysis. Theclauseat issueinthat casewasindistinguishable
from the clause at issue in Deveaux (it did not refer to the federa courts), and the Court so held. 241 U.S.
at 304.

The First Circuit read into Bankers Trust, 241 U.S. at 303, a genera principle that "a
congressiona grant of [federal] jurisdiction should not beimplied from ambiguouslanguage.” Pet. App.
9a. Thereis, however, no such principle, at least not when the source of the jurisdictional grant isa sue-
and-be-sued clause resembling the clausein Osborn. What the Court said at the cited pagein Bankers
Trust wasthat "it seemsreasonableto believe that Congresswould have expressed” a purposeto grant
federa jurisdiction over al casesinvolving therailroad "in altogether different words' from the actual
language of the charter inthat case, which made no mention of thefederal courts. One cannot generdize
from that statement to the proposition that, even when Congresshasreferred explicitly to thefederd courts,
itwill be assumed not to have conferred federal jurisdiction if it could have spoken moreclearly. Nor do
legidative devel opments since 1824 have anything to do with the proper analysis here, asthe court of
appeal ssuggested (Pet. App. 7a, 8a). ThisCourt in Bankers Trust did not, asthe First Circuit claimed,
"interpret[] * * * therailroad's charter inlight of* 21915 amendment to the Judiciary Act (Pet. App. 8a)
but rather held the charter to be indistinguishable from Deveaux. See 241 U.S. at 303-305. The 1915
datute (and the smilar legidation now codifiedat 28 U.S.C. § 1349) arereevant only insofar asthey show
that federally chartered entities seeking to invokefedera jurisdiction must rely -- precisely asthe Red Cross
does here -- on their sue-and-be-sued clauses, not on the mere fact of federal incorporation.

D'Oench provesconclusively that the Firgt Circuit erred. It representsthe only occasion when this
Court has confronted asue-and-be-sued clause that referred specifically to thefedera courtsbut not to
any particular federal court. The Court found the clause to be agrant of jurisdiction. It wrote:

Thejurisdiction of the District Court in this case, however, isnot based on diversity of

citizenship. Respondent, afederal corporation, bringsthissuit under an Act of Congress
authorizing it to sue and be sued "in any court of law or equity, State or Federal."
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315U.S. at 455. Inan accompanying footnote, the Court noted that the quoted Act "further provides' that
actionsinwhich the FDIC isaparty shall be deemed to arise under federa law, yet the Court made no
comment on the significance of that fact. 1d. at 455 n.2. The fact that the Court regarded as having
jurisdictional importance wasthe one quoted in thetext, i.e., that the statute -- exactly likethe Red Cross
charter -- authorized suit "in any court of law or equity, State or Federal.”

Justice Jackson, concurring, stated even more explicitly that the"arising under” language found in
the mgjority's footnote had a substantive purpose (i.e., directing the courtsto fashion afederal common
law) and that jurisdiction itself was conferred by the statute's reference to the federal courts:

Thiscaseisnot entertained by thefederal courts because of diversity of citizenship. Itis

here because afederal agency bringsthe action, and thelaw of itsbeing provides, with

exceptions not important here, that: "All suitsof acivil nature at common law or in equity

to which the Corporation shal be a party shall be deemed to arise under the laws of the

United States: .. ." That thisprovisionisnot merely jurisdictional is suggested by the

presence in the same section of the Act of the separate provision that the Corpora-

tion may sue and be sued "in any court of law or equity, Sate or Federal.”

315 U.S. at 467-468 (emphasis added and footnote omitted).

The universally shared assumption in the 1940s (when the Red Crosscharter was amended) that
asue-and-be-sued clause referring to the federa courts confersjurisdiction is evident from the Solicitor
General'sposition beforethis Court. When identifying the basisfor federa jurisdictioninthe case, the
Solicitor General cited only the sue-and-be-sued clause. Brief for the Respondent in Opposition 8,
D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447 (1942) (O.T. 1941, No. 206); Brief for the Respondent
17-18, 59, D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447 (1942) (O.T. 1941, No. 206).3/ Inlight of
those affirmative statements by the Solicitor General, the First Circuit iswrong to have claimed that
"[n]either the parties nor the Court directly raised the validity of subject matter jurisdiction under the

F.D.I.C. charter." Pet. App. 11a. The basisof jurisdiction, although not the ultimate issue in D'Oench,

was addressed by the parties and important to the Court's analysis.

3/ TheSolicitor Generd's brief in opposition stated that "[t]he jurisdiction of the federa court in thiscase
arose* * * from the statute of Congress authorizing respondent to sue and be sue in state and federal
courts." TheSolicitor Generd'smeritshbrief stated, somewhat lessclearly, that "thefederd jurisdictionis
based upon an act of Congress (Federal Reserve Act, Sec. 12B (j), Appendix, infra, pp. 58-59)." Any
ambiguity about whether the Solicitor Genera wasrelying on the sue-and-be-sued clause or the "arising
under” clauseisremoved, however, by referenceto page 59 of the appendix, wherethe"arising under"
clause of subsection (j) was omitted.
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TheFirgt Circuit conceded that this Court in D'Oench at least "not[ed] * * * incidentally that juris-
diction was premised on the “sue and be sued' clause,” but it did not accept the proposition that the FDIC's
sue-and-be-sued clause wasadequate to confer jurisdiction. Rather, the court embarked onits own self-
guided tour of federa jurisdictionin FDIC cases. Pet. App. 11a& n.5. Thecourt inssted that the "arise
under” clause mentioned in afootnote as something the Act “further provides' -- not the sue-and-be-sued
clause cited inthe text of the mgority opinion, the concurrence, and the government's briefs -- wasthe part
of the satute that conferred jurisdiction. But it isthis Court's reasoning that must control, and this Court
has held that asue-and-be-sued clausethat refers generaly to thefedera courts confersfedera jurisdiction.

2. The Reference In The Osborn Charter To State Courts Of " Competent
Jurisdiction" IsIrrelevant To The Holding That The Reference To The
Federal Courtsls A Grant Of Jurisdiction

TheFirgt Circuit purported, however erroneoudly, to find support in Deveaux and Bankers Trust
for itsdistinction between chartersthat mention aspecific federd court and chartersthat refer to thefedera
courtsgenerdly. Yetit relied solely on Osbornin finding it significant that the Red Cross charter treats
date and federd courtsin "pardld fashion." Pet. App. 9a-10a. Osborn, asthe Firgt Circuit read it, turned
on the peculiar indication in the Bank's charter that "' Congress was concerned with the jurisdiction of the
courtsin which the bank could “sue and be sued™ (id. at 9a), namely itsreferenceto "sate courts having
competent jurisdiction” (ibid.). Thus, itisparticularly important to review the Osborn litigation to see
whether the absence of parallel treatment there-- thereferenceto " state courts having competent juris-
diction" but to "any circuit court of the United States' -- played any role in the Court'sreasoning. Such
areview shows that it did not.

The First Circuit's argument, had anyone thought of it in 1824, would have perhaps been an
ingeniousway to try to distinguish thedecisonin Deveaux. Inthat case, aunanimous Court had held in
an opinion by Chief Justice Marshd| that thefirst Bank of the United States had no power to suein federa

court even though itscharter allowed it to "sueand be sued * * * in courts of record, or any other place
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whatsoever.” 9U.S. (5 Cranch) at 85. AsJustice Johnson eventualy pointed out in his Osborn dissent,
the Court could have construed those expansive words as a grant of jurisdiction, because, "if the Circuit
Courts were Courtsof record, theright of suit givenwas asfull asany other words could have madeit.”
22 U.S. (9 Wheat.) at 880. But the Court chose not to construe those words expansively in Deveaux.
Counsel for the second Bank of the United Statesthus had much reason to fear that the Marshall Court
would construeits charter the same way, and their fear must have been exacerbated when the Court set
Osborn for reargument on the jurisdictional question on March 10 and 11, 1824, in tandem with Bank of
the United Satesv. Planters Bank of Georgia, 22 U.S. (9 Wheat.) 904 (1824). See generdly 3-4 G.
Edward White, The Oliver Wendell Holmes Devise History of the Supreme Court of the United States
524, 526 (1988).

The argument presented by Henry Clay, Daniel Webster, and Thomas Sergeant on behalf of the
Bank isreported in the United States Reports. 22 U.S. (9 Wheat.) at 804-811. Despite their strong
incentiveto present every colorableargument they could muster, those historic figures did not present the
argument that the First Circuit now regards as critical to Osborn'sholding. Rather, they were content to
arguethat, in responseto Deveauy, " Congress adopted the phraseol ogy which iscontained in the present
charter, giving the Bank power "to sue and be sued in al State Courts having competent jurisdiction, and
inany Circuit Court of the United Sates." Power inthe party "to sue,’ confersjurisdiction on the Court.”
22 U.S. (9 Wheat.) at 805 (emphasisin original).

The Court itsdlf cited the affirmative language conferring the right to suein federa courts, not the
referenceto "jurisdiction” in the portion of the clause dealing with state courts, asthe basis of itsholding.
"Toinfer fromthis, that words expressy conferring aright to suein those Courts, do not givetheright, is
surely aconclusion which the premisesdo not warrant. The act of incorporation, then, confersjurisdiction
onthe Circuit Courts of the United States, if Congresscan confer it." 22 U.S. (9 Wheat.) at 818. Only
one Justice mentioned the reference to state courtsin hisanayss, and hereached precisely the opposite
concluson fromtheFirgt Circuit. Justice Johnson maintained that the trestment of stete and federal courts
inthe Bank's charter was parallel and that, because Congress could not have been "ignoran[t] of thefact"
that it lacked any power to confer jurisdiction on state courts, it must not have conferred jurisdiction on the

federal courts either. Id. at 881-882 (Johnson, J., dissenting).
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Thethought that Congressdemonstrated itsdesireto confer jurisdiction on federa courtsby itslack
of "pardld" treatment of stateand federd courts played no roleintheOshorn litigation. It isthe brainchild
of the First Circuit alone and is not a historically defensible way to limit Osborn.

Furthermore, D'Oench again disprovesthe First Circuit'stheory of how Osborn and sue-and-be-
sued clausesareto beread. Theclauseinthat case permitted suit "in any court of law or equity, State or
Federd," and thustreated state and federal courtsin precisely paralld fashion. The First Circuit tried to
escape from D'Oench on the ground that the sue-and-be-sued clause in that case was not the basis of
federd jurisdiction, but, aswe have explained above, that isnot true. D'Oench thusreaffirmswhat Osborn
demondtrates. areferenceto thefedera courtsin a sue-and-be-sued clauseisagrant of federd jurisdic-
tion; nothing moreisnecessary. Accordingly, the Red Cross charter should be construed as agrant of jur-
isdiction.

B. TherelsNo Good Reason To Narrow Osborn

Aswe have shown, theonly reading of Osborn that isfaithful to itsreasoning, and to its place within
the larger body of precedent including Deveaux, Bankers Trust, and D'Oench, is contrary to the First
Circuit'sanalysis. Evenif we supposefor the sake of argument that a court isentitled to confine those
precedentsto their factsin order to reach adesirable result, the First Circuit's approach has nothing to
recommend it. Rather, it would systematically misapprehend theintent of alegidaturethat for 168 years
has had no reason to doubt that it can confer jurisdiction on the federal courts by referring to them
specificdly inthesue-and-be-sued clause of afederdly chartered entity; it would introduce complexity and
uncertainty into ajurisdictiona field that should be marked by smple, easy-to-apply rules, and it would
deprivethe Red Crossof afederal forum even though litigation against the Red Cross may rai se complex
issues of federal immunity best decided by the federal courts.

1. TheFirst Circuit's approach, which requires a presumption against jurisdiction that can be
overcome only by unambiguouslanguage (Pet. App. 8a-9a), islikely to frustrate rather than further the will
of Congress, both inthiscase and generdly. Congresshasenacted charters and sue-and-be-sued clauses
with every reason to expect that it was conferring jurisdiction by referring to the federal courts. 1t must
have been clear to Congress ever since 1824 that adding thewords " State or Federd” to afederal charter

createsfedera jurisdiction, because that has been the accepted interpretation of such areference since
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Osborn. Onemugt, of course, presumethat Congressintended those wordsto have the meaning that this
Court had given themin similar legidation. Milesv. Apex Marine Corp., 111 S. Ct. 317, 325 (1990);
Cannon v. University of Chicago, 441 U.S. 677, 695-698 (1979); see also Bowen v. Massachusetts,
487 U.S. 879, 896 (1988). Congressis entitled to assume that the same interpretive standard will be
applied tovirtualy identica jurisdictiona provisions. Christianson v. Colt Industries Operating Corp.,
486 U.S. 800, 808 (1988) ("'casesinterpreting identical language in other jurisdictiona provisons* * *
have naturally applied the same test").

The principle that Congress could create federa jurisdiction over federaly chartered corporations
by identifying the federa courtsin the sue-and-be-sued clause was particularly well established at thetime
Congressamended the Red Crosscharter. Indeed, just afew years before Congressamended the charter,
Justice Cardozo stated for aunanimous Court that "there was no thought to disturb™ "the doctrine of the
charter cases." Gully v. First National Bank, 299 U.S. 109, 114 (1936). Even closer to thetime of the
Red Craoss charter amendments, this Court ruled in D'Oench that thereis origina federa jurisdiction over
FDIC casesbased on that agency's sue-and-be-sued clause, whichisidentical to the Red Cross's clause
in al pertinent respects (including those the First Circuit thought important). See pp. 13-14, supra.
However rigorousor unrigoroustheanalysisinthat case, it clearly reflectsthe operating assumption of
knowledgeabl e observers -- including both this Court and the Solicitor Generd -- that areferenceto the
federal courtsin asue-and-be-sued clause wasaclear, proper, and adequate way to confer jurisdiction
on thefederal courts. And, only two years before Congress amended the Red Cross charter, the Eighth
Circuit observed that federa jurisdiction existed over the Federd Savingsand Loan Insurance Corporation
asaresult of that entity's power "to sue and be sued, complain and defend, in any court of law or equity,
State or Federal." FILIC v. Kearney Trust Co., 151 F.2d 720, 724-725 (8th Cir. 1945) (quoting
D'Oench).

Congressthuswas entitled to rely on the proposition that a sue-and-be-sued clause that refersto
thefederd courtsconfersjurisdiction. Evenif the Court now thought that a better rule would beto require
a"clearer” statement of jurisdiction, it would be improper to underminethat reliance interest by denying
effect to words that had been definitively construed as of the time Congress acted. Intheclosdly related

area of stare decis's, this Court just last month wrote that "[ s tare decisis has added force when the
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legidature* * * hg[s] actedinreliance on apreviousdecision, for in thisinstance overruling the decision
would dislodge settled rights and expectations or require an extensive legidative response.” Hiltonv.
South Carolina Public Railways Commission, 60 U.S.L.W. 4056, 4057 (U.S. Dec. 16, 1991); seeaso
Pennsylvania v. Union GasCo., 491 U.S. 1, 35 (1989) (opinion of Scalia, J.) (even aconstitutional issue
should not berevisited if Congress has passed statutes based on the assumption that this Court's prior reso-
lution of that issue wasthe law); Welch v. Texas Department of Highways & Public Transportation,
483 U.S. 468, 496 (1987) (Scalia, J., concurring in part and concurring in the judgment) (same).

Congress has never had any reason to imagine that courtswould attach significanceto the cregtive
digtinctions (never mentioned inajudicia decision beforelitigation over the scope of the Red Cross charter
began) that the First Circuit came up with in this case -- between areferenceto a particular federal court
and areferenceto thefedera courts generdly, or between "paralel” and unparalle trestments of Sate and
federd courts. Nor should Congresshavetoworry that the" currentsof lawyerly invention” (K mart, 485
U.S. a 187) will spawn jurisdictiond litigetion over every dight variation of the wording in sue-and-be-sued
clausesfrom entity to entity. TheFirst Circuit'snove plain-statement requirement (Pet. App. 8a-9a) dso
cannot be viewed as ameans of accurately ascertaining congressiona intent. Such rulesareimposed, at
the expense of the occasiona mistakein interpretation, when some special reason of policy requiresthat
Congress spesk with theutmost clarity. A plain-statement ruleisnot compelled by any overriding policy
concern and has no basis here. See Astoria Federal Savings & Loan Association v. Solimino, 111
S. Ct. 2166, 2170 (1991) ("[r]ulesof plain statement and strict construction prevail only to the protection
of weighty and constant values").

In short, the approach most likely to ascertain congressiona intent accurately, both inthis caseand
ingenerd, isaso the approach most faithful to Osborn'sreasoning. Narrowing Osborn by reinterpretation
would not serve congressional intent.

2. Simplicity injurisdictiond rulesisavirtue not to be taken lightly. See, e.g., K mart Corp. v.

Cartier, Inc., 485 U.S. 176, 187 (1988) (interpretation of jurisdictional rules should not "drift on the
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currents of lawyerly invention™); id. at 196 (Scalia, J., dissenting) (same); Bowen v. Massachusetts, 487
U.S. at 930 (Scalia, J., dissenting). Therule we advocate not only iscompelled by Osborn, but alsois
simpleand easy to apply: asue-and-be-sued clausethat refersto thefederal courtsexpresdy isagrant
of federal jurisdiction.

TheFirgt Circuit's gpproach, by contrast, is complicated and callsfor adetailed comparison of any
charter to the Osbor n charter to seewhether linguistic variationsrai se some ambiguity that can then be
congtrued to negate theinference that the clauseisagrant of jurisdiction. The First Circuit's gpproach dso
seemsto call for areview of the legidative history in every case (see Pet. App. 12a-16a).

Thesearenot trivid concerns, because other entities besidesthe Red Crosswill be affected by this
Court's choiceamong the proposed modesof andysis. Litigation by federa agenciesover thejurisdictiona
character of their charters, whilefairly rare, has occurred, and has generaly been resolved by an affirmative
finding of federa jurisdiction. See D'Oench, Duhme & Co. v. FDIC, 315 U.S. at 455; id. at 468 n.5
(Jackson, J., concurring) (citing 12 U.S.C. § 1432, applicable to Federal Home Loan Banks, as a
jurisdiction-conferring statuteindistinguishablefrom that of the FDIC); Portsmouth Redevel opment &
Housing Authority v. Pierce, 706 F.2d 471, 475 (4th Cir.) (12 U.S.C. 8§ 1702, which providesthat the
Secretary of Housing and Urban Devel opment may " sue and be sued inany court of competent jurisdiction,
State or Federa," "confer[s] subject matter jurisdiction in the federd digtrict court"), cert. denied, 464 U.S.
960 (1983); FSLIC v. Kearney Trust Co., 151 F.2d at 724-725 (federal jurisdiction existed over the
Federa Savingsand Loan Insurance Corporation asaresult of that entity's power "to sue and be sued,
complain and defend, in any court of law or equity, State or Federal"). The Solicitor General aso has
advisedthisCourt: "Plainly, Section 1702, by authorizing suit “inany court of competent jurisdiction, State
or Federd,' providesabasisfor district court jurisdiction* * *." Brief for the Respondentsin Opposition

9, Portsmouth Redevelopment & Housing Authority v. Pierce, 464 U.S. 960 (1983) (No. 83-90).
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Numerous agencies that have not so far litigated the jurisdictional character of their charters could
potentialy be subject to such litigation, with its attendant uncertainties, if the First Circuit's complex position
prevails.4/

3. Findly, thereisno good reason to suppose that Congressintended to require the Red Cross
(or other entitieswhaose charter interpretation will be affected by the decisoninthiscase) tolitigatein Sate
court. To the contrary, there are good reasons to afford the Red Cross afederal forumin all cases.

Congress determined in 1905 that the importance of the Red Cross's work warranted
reincorporation under federal supervision. Seep. 2, supra. Congress deemed federal supervision
necessary because of the "national stature of the Red Cross' and the "national interests" served by the
Red Cross. Harriman Committee Report 15, App., infra, 1la (emphasis added). "[T]he federal
government still maintains ample supervision of and control over the Red Cross activitiesthrough the
“specificduties imposed upon it by Congress, the existing agreements between Red Cross and various
executive departments, the annud audit of the Red Cross by the Department of Defense, and the facts that
Red Cross personnd are subject to Defense Department regulationsand, at least in time of war, to the
direction of the armed forcesin battle areas.” Department of Employment Brief 30-31. The Red Cross
isimportant aswell inthefield of foreign affairs (seep. 5, supra), in which the States necessarily play a
diminishedrole. Itisconsstent with theseinterestsfor Congressto have provided jurisdiction for the Red
Crossinthenational courts. Eventhe First Circuit conceded that "[a]samatter of practical sensg, itis

easy toimaginethat Congresswould have conferred federal subject matter jurisdictionin casesby and

4/ 12 U.S.C. 8§ 1432(a) (Federa Home Loan Banks); 12 U.S.C. § 1441(c)(8) (FHLBB's Financing
Corporation); 12 U.S.C. § 1441b(d)(8) (Resolution Funding Corporation); 12 U.S.C. § 1702 (Secretary
of HUD); 12 U.S.C. § 1723a(a) (Government National Mortgage Association and Federal National
Mortgage Association); 15U.S.C. 8 78ccc(b)(1) (SecuritiesInvestor Protection Corporation); 42 U.S.C.
§ 8105(b)(4) (Neighborhood Reinvestment Corporation). Some of these statutes grant the power to sue
and be sued "in any court of competent jurisdiction, State or Federal." E.g., 12 U.S.C. § 1723a(@). The
"of competent jurisdiction” language weakens the case for construing the statute as agrant of origina
federd jurisdiction, Since astatute contai ning that language might be read to presuppose that jurisdiction
is determined by somebody of law other than the sue-and-be-sued clauseitself. See Califano v. Sanders,
430 U.S. 99, 106 n.6 (1977). Nevertheless, at least one statute containing that language has been
construed as a grant of federal jurisdiction (see Portsmouth Redevel opment & Housing Authority v.
Pierce, 706 F.2d 471, 475 (4th Cir.), cert. denied, 464 U.S. 960 (1983)). If that construction is proper,
it follows a fortiori that the Red Cross charter, which lacks such language, confers jurisdiction.
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againg theRed Cross' and said that it was"tempt[ed] * * * to reach out for areading of the statute which
* * * may seem more in tune with the times.” Pet. App. 15a-16a.5/

Y et theFirst Circuit'sdecision that the Red Cross charter does not create federal jurisdiction will
impede uniformity in resolving the federal questionsthat will arise repeatedly in litigation asaresult of the
Red Crosssstatusasafedera instrumentality. Tria courtswill need to decide, for example, whether the
Red Cross sharesthe federa government'simmunity from punitive damages and from jury tria demands.
See Okoro v. Children'sHospital National Medical Center, Civ. No. 5325-87, dipop. 7 (D.C. Super.
Ct. May 30, 1989) ("A Federd instrumentaity retainsitsimmunity from punitive damagesunless Congress
explicitly authorizesliability for such damages. The Satute creating the Red Crossdid not provide such an
explicitwaiver.") (citation omitted); Lehmanv. Nakshian, 453 U.S. 156, 168 (1981) (federal government
exempt from jury trial demands); In re Young, 869 F.2d 158 (2d Cir. 1989) (United States Postd Service,
asafedera ingrumentality with a sue-and-be-sued clause, hasimmunity from jury trid demands); Jones-
Hailey v. TVA, 660 F. Supp. 551 (E.D. Tenn. 1987) (sameasto TVA). Whatever the correct resolution
of those questions may be, they are federal questions that should receive federal determination. Cf.
International Primate Protection League v. Administrators of Tulane Educational Fund, 111 S. Ct.
1700, 1709 (1991) (complex issues of federal immunity may "need[] the protection of afederal forum™).
The potentid for variant state court determinations of these issues strengthens the case for interpreting the
Red Cross charter to create federa jurisdiction because the contrary result would undermine the national
purposes for which the Red Cross was formed.

The only possible counterweight to these argumentsisthat somelitigation against the Red Cross
will principally involve questions of state law, and it could be argued that those questions should be

entrusted to state courts.6/ But this Court rejected that very argument in its congtitutional discussionin

5/ TheFirst Circuit'smusings (Pet. App. 16a) about how it iseasy to imagine that Congresswould have
wanted to confer federal jurisdiction over Red Cross cases, but impossible to find that it did so, are
reminiscent of the comments of Justice Johnson's dissenting opinioninOsborn, 22U.S. (9 Wheat.) at 873-
874 ("I believe, that the good sense of a people, who know that they govern themselves, * * * would
readily concede to the Bank, thus circumstanced, some, if not al the rights here contended for. But |
cannot persuade mysdlf, that they have been conceded in the extent which thisdecison affirms.™). Itisthe
philosophy of the Osborn dissent and not of the majority that animates the First Circuit's opinion.

6/ Another possible policy argument for requiring the Red Crossto litigatein State court isthat only in state
court can the Red Cross be sued aong with other nondiverse co-defendants, such asaloca doctor who
treated the plaintiff. Whatever forcethat policy argument might have had in the past, however, itisno
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Osborn, 22 U.S. (9 Wheat.) at 819-820. See also The Mayor v. Cooper, 73 U.S. (6 Wall.) 247, 252
(1867), quoted in Mesa v. California, 489 U.S. 121, 128-129 (1989). Indeed, removal disputes arise
only when the caseisbrought under statelaw; suitsexpresdy based on federa law are dwaysremovable
under 28 U.S.C. § 1441(b). Nevertheless, Congress hasdetermined that certain entities should havethe
right alwaysto litigatein federa rather than state court. Although the need to protect certain federally
chartered entities from local prejudices manifested in state court has surely abated since the days of
Oshorn,7/ just assurdly thereremainimbedded inthe nation's Satutory law avariety of provisonsdesigned
to secure "the protection of afederal forum." Willinghamv. Morgan, 395 U.S. 402, 407 (1969). There
is no reason to deny the Red Cross that protection. See Reisner v. Regents of the University of
California, No. CV-91-1252-JM1 (JRx), dlip op. 4-6 (C.D. Ca. Aug. 22, 1991) (observing, in
addressing the samejurisdictiona issue presented here, that the national purposesfor which the Red Cross
was chartered "may be thwarted if local or regional needs or prejudices are allowed to bring undue
pressure on the Red Crosg[,] * * * [which] could easily be brought to bear in trial situationsin alocal
forum™).

Ultimately, of course, theforegoing concernsare relevant only insofar asthey bear on the proper
outcomeasamaitter of statutory construction, not the 1992 judicial perception of the Red Crosss"need”
vel non to remove casesto federd court. But this discussion demondirates thet there are powerful reasons
to conclude that Congresswould not have wanted to subject the Red Crossto state-court litigation without

itsconsent.8/ 1t would be unwise, aswell asunfaithful to history, to read Osborn asthe First Circuit read

longer relevant following the 1990 statutory amendmentsthat providefor the exercise of pendent party jur-
isdiction to the fullest extent permitted by Article I11 of the Constitution. See 28 U.S.C. § 1367(a). It
would appear that, in many cases commenced after the effective date of Section 1367, if the Red Cross
isadefendant in federal court, other defendants could be joined as pendent parties without the need for
an independent basis of jurisdiction.

7/ 1tisno secret that adesireto protect the Bank of the United States from state hostility was part of the
impetusfor the Osborn decision. See 3-4 G. Edward White, supra, at 969; Osborn, 22 U.S. (9 Wheat.)
at 871-874 (Johnson, J., dissenting).

8/ Of course, the Red Cross can aways consent to litigation in state court smply by forgoing exercise of
itsright to remove the case. It isin fact the Red Cross's practice to remove only those cases that it
perceivesasimplicating someinterest of thenationa organization, not casesof purely loca concern. AIDS
cases, because they haveramificationsfor how the Red Cross runsits nationwide blood program, are of
far more than local concern.



24

it. ThisCourt should not go down that path, but should accept and reaffirm Osborn on theterms on which

it was decided.

1. TOTHE EXTENT THISCASE CALLSFORA PARTICULARIZED INQUIRY INTO
THEINTENT OF CONGRESSIN AMENDING THE RED CROSSCHARTER, THAT
INQUIRY CONFIRMS THAT THE SUE-AND-BE-SUED CLAUSE IS JURISDIC-
TIONAL
After distinguishing Osborn and D'Oench -- on grounds that we have shown to be erroneous --

theFirst Circuit proceeded to analyzewhat it called "thelegidative history of theamendment.” Pet. App.

12a-16a. The court then delved into the Harriman Committee Report, the reports of congressional
committees, roughly contemporaneous amendments of other federal charters, and even thelitigation
position of the Red Crossina1951 district court caseinits search for cluesasto whether Congressredly

did or did not have jurisdiction in mind when it amended the Red Cross charter.

Far and away thebest indication of Congresssintent in amending the Red Cross charter in 1947
isthewordsthat Congresschose and their established interpretation at thetime. For thereasonswe have
aready given, that analysis conclusively showsthat the Red Cross charter confersjurisdiction on federa
courts. Neverthdess, thelegidative history of the Red Cross charter, properly construed, strongly supports
that conclusion. Moreover, the other sources the First Circuit cited do not undermine it.

Theactua legidative history of the charter amendments -- asopposed to the extraneous sources
theFirst Circuit considered under the heading of "'legidativehistory™ -- certainly supportsthe Red Cross's
position. Nowhere does the Harriman Committee Report, any congressional debate, or either
congressiona committee report suggest that the amendment to the sue-and-be-sued clausewasintended
to addressthe Red Cross's capacity tosue. Rather, those who commented on theissuein those materials
-- the Harriman Committee and Senator George -- expresdy stated the purpose of the amendment to be
jurisdictional. Seepp. 3-4, supra. Any perceived need to find legidative history to support the Osborn-
based interpretation of the language of the statute therefore should have been satisfied. See also

Anonymous Blood Recipient v. Snai Hospital, 692 F. Supp. 730, 733 (E.D. Mich. 1988) ("thereisno

ambiguity whatever in the language of the [Harriman Committee] recommendation™).



25

TheFirg Circuit, however, rgjected theseexplicit referencesto "jurisdiction” on the curiousground
that they were not repeated elsewhere. Pet. App. 12a-14a. The court found it significant, for example,
that "the Senate Report makes no mention of the jurisdictional point whatsoever." 1d. at 14a. But the
Senate Report is less than two pages long (less than one full page of text) and states merely that the
legidationincorporatesthe uncontroversa recommendations of the Harriman Committee Report. S. Rep.
No. 38, 80th Cong., 1st Sess. (1947). Attaching importance to what that document does not say is
grasping at straws. SeeHarrison v. PPG Industries, Inc., 446 U.S. 578, 592 (1980) ("'In ascertaining
the meaning of astatute, acourt cannot, in the manner of Sherlock Holmes, pursue thetheory of the dog
that did not bark."). Likewise, theFirst Circuit thought it meaningful that "the language of the[Harriman
Committee] recommendation itself [Recommendation No. 22, App., infra, 2a] makesno such reference
tojurisdiction” asismadein the explanatory paragraph accompanying theformal recommendation. Pet.
App. 13a. But it makes no senseto disregard an explanatory paragraph just because it doesmore than
repeet that which itisintended to explain. Findly, the First Circuit said that "the language of the amendment
doesnot purport to expand thejurisdiction of federa courtstoincludeall casesinvolvingthe Red Cross.”
Pet. App. 14a. But that statement simply assumesthe court's conclusion. Infact, aswe have shown, the
language of theamendment, read inlight of Osborn, plainly doesgivethefederal courtsjurisdiction over
all casesinvolving the Red Cross. Indeed, the First Circuit'suse of theword "expand" isacatachresis.
Amending the charter in 1947 to providefor federa jurisdiction was not expanding such jurisdiction but
merely clarifying that the federd jurisdiction undeniably conferred by the 1905 charter (see p. 3, supra)
still would exist.

Theremainder of theFirst Circuit's"legidativehistory” analysisproceeded by negativeinference
from extraneous sources. Becausethe Red Crossfailed to arguethat the charter confersfederd jurisdiction
inasingledidtrict court casein 1951, but rather argued for federa diversity jurisdiction, the court of apped's
concluded that the charter cannot have "created anew basis for federal jurisdiction.” Pet. App. 15a.
Because Congress can use and sometimes has used clearer languageto create jurisdiction, the court of
appeals concluded that it must not have meant to confer jurisdiction here. Id. at 14a-15a. Those

arguments are not convincing.
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The court of appeals placed weight on the fact that, in Patterson v. American Nat. Red Cross,
101 F. Supp. 655 (S.D. Fla. 1951), the Red Crossisreported to have argued that the case was properly
infederd court under diversity jurisdiction (abasis of jurisdiction that need not beinvoked if the charter
automatically confersfedera jurisdiction over al Red Cross cases). The reported opinion of the district
court is brief, and we have been unable to locate the papers that the parties filed with the court. Itis
possiblethat the Red Cross did arguefor automati ¢ jurisdiction under the sue-and-be-sued clause, but the
digtrict court either found it unnecessary to address the argument (becauseit ruled in the Red Crosssfavor
onwhat it may have considered s mpler grounds) or smply misunderstood theargument. Thedigtrict court
didwrite, immediately after quoting the sue-and-be-sued clause: " Certainly Congresscontemplated suits
by or against the defendant in the Federal Courts when enacting the amendment.” Id. at 656.

Evenif the Red Crossdid refrain from making the argument, thereisno basisto discern why it did
s0. Itsforbearance may have resulted from tactical consderations (e.g., it may have been important to the
Red Cross for some reason to establish judicialy that it isacitizen of the Digtrict of Columbia) or from
smpleignorance on the part of local counsdl (who, in that era, were likely unpaid volunteers and may not
even have been in touch with the nationa office of the Red Crossrather than itsloca Chapter), rather than
-- asthe court of appeasinferred -- from an informed knowledge that the charter was not intended to
confer jurisdictionin the alasence of an independent basis of jurisdiction. Accordingly, the possiblefailure
of theRed Crossto argueits current position in Patter son says nothing meaningful about the correctness
of that position.

TheFirst Circuit'snegativeinferencefrom Congresssfailureto use clearer languagefailsfor two
reasons. Firg, inlight of thelong history of interpreting areferenceto thefederal courtsin asue-and-be-
sued clause asagrant of jurisdiction, Congress had every reason to think that it was speaking clearly when
it amended the Red Cross charter. Second, whether or not Congress could have chosen clearer language
to expressitswish to confer jurisdiction, Congresscertainly could have spoken much moreclearly if it had
the intent that the court of appealsascribed toiit, i.e., merely to confer capacity on the Red Crossto sue.
The case againgt reading the charter asthe First Circuit read it isfar more compelling than the case against

reading it asagrant of jurisdiction.
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The court of appeals concluded that the 1947 amendment to the Red Crosscharter had the effect
of "conferring only the power to sue." Pet. App. 12a. But congtruing the amendment merely to endow the
Red Crosswith the capacity to sue makesthewords " State or Federa” completely superfluous. 1t was
unnecessary to add the words " State or Federal™ to the 1905 charter to achieve that end, because the
charter already empowered the Red Cross "to sue and be sued in courts of law and equity within the
jurisdiction of the United States." Federa courts surely had been courts of law within the jurisdiction of
the United States between 1905 and 1947; thusthe First Circuit's interpretation of the 1947 amendment
rendersthe amendment anullity. That iserror. See South Carolinav. Catawba Indian Tribe, Inc., 476
U.S. 498, 510 n.22 (1986) ("[i]t isan "dementary canon of construction that a statute should be interpreted
S0 as not to render one part inoperative™); cf. Freytag v. Commissioner of Internal Revenue, 111 S. Ct.
2631, 2638 (1991).

Moreover, acomparison of the Red Cross charter to its most contemporaneous counterpart, which
the Firgt Circuit did not consider, shows that Congress would have chosen different words to convey only
the capacity to sue and be sued in state and federa courts. 1f Congress had intended to do that, it could
have given the Red Cross merely the power "to sue and be sued, to complain and to defend in any court
of competent jurisdiction,” without explicit referencetothe federal courts. And that is precisely what
Congressdid in reincorporating the Export-lmport Bank of the United Stateson June 9, 1947, just amonth
after it amended the Red Cross charter. Act of June9, 1947, ch. 101, § 1, 61 Stat. 130 (current version
at 12 U.S.C. §635(a)(1)). But Congresswas concerned with more than the capacity for suit; it wanted
to confer on the Red Crosstheright to bein federd court. Even the First Circuit grudgingly admitted that
therelevant legidative history (the Harriman Committee Report) "refersto thejurisdiction of federa courts
and the right’ of the Red Crossinthisregard.” Pet. App. 13a. That iswhy Congressinserted into the Red
Cross charter language that had been held to create original federal jurisdiction.

The court of apped scompounded itserror by misguoting inasignificant way the statuteit regarded
asthe best evidence that Congress in the 1947 amendment did not intend to create original federal
jurisdiction. In August 1947, Congress passed a statute conferring on federal district courtsjurisdiction
over cases in which the Federal Crop Insurance Corporation sues or issued. The court of appeals

asserted that " Congress so amended the F.C.I.C. charter despite the presence of the language "sue and
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be sued in any court, state or federd' in the corporation's origina charter.” Pet. App. 14a.9/ Theactua
languageintheoriginal FCIC charter, however, wasquitedifferent: "The Corporation* * * may sueand
be suedinits corporate namein any court of competent jurisdiction, State or Federal." Act of Feb. 16,
1938, ch. 30, 8§ 506, 52 Stat. 73 (emphasisadded). The"of competent jurisdiction” language -- whichis
absent from the Red Cross charter -- introduces a potential ambiguity that Congress may have wished to
eliminate, sncetheearlier verson might beread to presupposethat jurisdiction isdetermined by somebody
of law other than the sue-and-be-sued clauseitself. Seenote4, supra. Because no such ambiguity has
ever gppeared in the Red Cross charter, the 1947 amendment of the FCIC charter cannot form the basis
for any inference about the meaning of the 1947 amendment of the Red Cross charter. The court of
appeals erred by drawing such an inference.

Theinference that the court of appeals drew iswrong for the additiona reason that it invertsthe
proper time sequence that should guide the interpretation of the Red Cross charter. Courts must look to
"the state of the law at the time the legidation was enacted,” and not to subsequently enacted laws, to
interpret themeaning of statutory language. Merrill, Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456
U.S. 353, 378(1982) (emphasisadded). Congress'ssubsequent ideas about how to make ajurisdictional
referencein asue-and-be-sued clause even clearer thanitisin the Red Cross charter cannot reach back
to introduce ambiguity into that charter, which, asof May 8, 1947, wasasclear aconferrd of jurisdiction
in a sue-and-be-sued clause as Congress had ever enacted.

Thus, evenif aventureinto "legidative history” isgppropriateinthiscase, afar construction of the
legidative history, which discussesfederd jurisdiction and the"right” of theRed Crosstollitigatein federa
court, strongly confirmsthat 36 U.S.C. § 2 crestes origind federd jurisdiction. The First Circuit was able
to reach a contrary conclusion only by drawing negative inferences on one side without considering the
equally plausible inferences on the other side, by misquoting one of the statutes on which it heavily relied,
andin genera by congtruing every possible ambiguity inthelegidative history againgt afinding of jurisdic-

tion. See e.g., Pet. App. 12a("Thelegidativehistory of the amendment isreatively sparse and evinces

9/ Thecourt of appealsrelied further on language in the charter of the Commodity Credit Corporation,
also enacted after theamendmentsto the Red Cross charter, that conferred exclusive origina jurisdiction
on thefederd courts. Pet. App. 14a-15a(citing Act of June 29, 1948, ch. 704, § 4, 62 Stat. 1070). The
court failed to appreciate that Congress naturally would use different language to create exclusive rather
than concurrent jurisdiction.
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no clear intent on the part of Congressto confer origina jurisdiction.”) (emphasis added); id. at 13a("The
Harriman Committeereport itself doesnot clearly indicate that the proposed amendment was aimed at
conferring federal subject matter jurisdiction* * *.") (emphasisadded). By demanding clear evidence
beforeit would find jurisdiction, and disregarding the evidence that contradicts the aternative reading of
the statute asone that merely confersthe capacity to sue, the court largely predetermined the outcome of
itsanalysis. A more open-minded approach, however, yields a very different conclusion, and one
consistent with the intent of Congress and the prior rulings of this Court.
CONCLUSION
The judgment of the court of appeals should be reversed.
Respectfully submitted.
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APPENDI X

Excer ptsfrom the Report of the Advisory
Committee on Organization (June 11, 1946)

[15] V. OBJECTIVES OF THE COMMITTEE.

Inorder to frametherecommendationsfor amodern structurefor the Red Cross, the Committee,
in line with the task outlined by the Chairman, adopted the three following objectives:

1) That the Red Cross will truly represent the Nation that it serves,

2) That the governing organization will truly represent, and beresponsiveto, theentire
membership of the Red Cross,

3) That the organizational structure of the Red Crosswill lend itsalf to themost effective
possible handling of the programs and activities of the Red Cross.

Each of these objectives presents a separate problem.

Thefirg objectiverequiresarecognition of the nationa stature of the Red Crossand of the nationa
interestsin aid of which the Red Cross now functions, both in time of peace and in time of war. The
foregoing analysis of Red Cross programsindicatesthat while the organization has advanced far beyond
theinitial limited concept of aRed Cross society as an agency for therdief of sick and wounded military
personnel, it fill performsimportant functionsunder internationa treatiesin time of war. 1t dsoin World
War |1 greatly extended therdlief to thefamiliesof military personnel and contemplatesextensive service
to veterans during the post-war period. It has aso assumed certain commitmentsin the international relief
field. Inconducting thistype of activity the Red Cross functions as an agency of the Federd Government.
It would therefore seem that to meet the first objective the organi zation should afford proper representation
of the national interest at large.

* k k * %

[20] ComPOSITION OF THE BOARD OF GOVERNORS! PRESIDENTIAL APPOINTMENTS.

Recommendation No. 2. The Charter should provide that of the Board of Governors of 50,
eight members shall be selected by the President of the United Sates, of whom one shall be
designated by him as President of the Red Cross. The remaining seven shall be selected from
departments and agencies of the Federal Government. Of these seven, at least one and not more
than three shall be selected from the armed forces, and the remainder shall be officials whose
positions and interests are such as to qualify themto contribute toward the accomplishment of Red
Cross programs and objectives.*/

It isthe belief of the Committee that, aslaid down in the objectiveswhich it has set to guideits
recommendations, the organization should betruly representative of the membership of the Red Crossand
of the various national interests and elements which it serves.

The American Red Crossis, and will continueto be, it is assumed, the agency of the Government
of the United Statesfor the performance of certain of thetreaty obligations assumed by the United States
under the Geneva Convention. The American Red Cross, it isassumed, will continue a so to be the agency
of the United Statesin the performance of certain servicesto the armed forcesin time of war, and to the
armed forces and veterans in time of peace. These responsibilities of the Red Cross, as well as
responsbilitiesinthefieds of disaster relief, hedth and welfare, requireaclose effiliation with the Federa

"Approved by the Central Committee without change.
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Government which can bebest brought about by the continuationin the[21] Charter of provisonsrequiring
the naming of a portion of the governing body by the President of the United States.

It isthought that adequate representation of theinterests of the Federd Government and itsvarious
agencieswhich directly touch the American Red Cross can be achieved through amembership of 7ona
governing body of 50.

At least one member of the armed forces should be required to be named by Charter provision,
but sdlectionsfrom the other departmentsor agenciesof the Government should beleft within thediscretion
of the President of the United States, who would, in making his selectionsfrom timeto time, take into
account the areas of activity of the Red Cross most closely touching the Federal Government.

* % * % %

[35] SuiT IN THE FEDERAL COURTS.

Recommendation No. 22. The Charter should make it clear that the Red Cross can sue and
be sued in the Federal Courts.*/

The present Charter givesthe Red Crossthe power "to sue and be sued in courts of law and equity
within thejurisdiction of the United States’. The Red Cross hasin several instances sued in the Federa
Courts, and its powersin this respect have not been questioned. How-

[36] ever, inview of thelimited nature of the jurisdiction of the Federal Courtsit seemsdesirablethat the
thisright be clearly stated in the Charter.

"Approved by the Central Committee without change.



