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QUESTI ON PRESENTED
Whether 36 U.S.C. 8 2, which provides that the Anmerican
National Red Cross has the right "to sue and be sued in courts
of law and equity, State or Federal," vests federal courts wth
original jurisdiction over actions to which the Red Cross is a
party, so that the Red Cross may renove to federal court under
28 U S.C. 8§ 1441(a) and (b) a tort action brought in state

court.
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PETI TION FOR A WRI T OF CERTI ORARI

The American National Red Cross respectfully petitions for

a wit of certiorari to review the judgnent of the United States

Court of Appeals for the First Crcuit in this case.

OPI NI ONS BELOW

The opinion of the court of appeals (App., infra, 1la-16a)

is not yet reported. The opinions of the district court (App.

infra, 18a-30a) are unreported.

JURI SDI CTI ON

The court of appeals entered its judgnent on July 24, 1991

(App., infra, 17a). The jurisdiction of this Court is invoked

under 28 U . S.C. § 1254(1).



STATUTORY PROVI SI ON | NVOLVED

Section 2 of the Anerican National Red Cross charter, 36
US.C 8 2, provides, in relevant part, that the Anerican
National Red Cross "shall have * * * the power to sue and be
sued in courts of law and equity, State or Federal, within the
jurisdiction of the United States.”

STATEMENT

Respondents, a husband and wife, sued the Red Cross in
March 1990 in the Superior Court of Merrimck County, New Hanp-
shire. They alleged that the wife becanme infected with human
i mmunodeficiency virus (HV), which causes AIDS, as a result of
a transfusion of blood collected by the Red Cross.! The Red
Cross renoved the case to federal district court under 28 U.S. C
§ 1441, contending that the court had jurisdiction under 36
USC 8 2. The district court agreed that federal jurisdiction
exi sted and denied respondents' notion to remand the case to
state court. The court of appeal s reversed despite
acknow edging that its decision conflicts with a recent decision

of the Eighth Circuit.

Respondents sinultaneously noved to consolidate this case
with pending cases against the wfe's surgeon and the
manufacturer of an allegedly defective surgical stapler.
Wen the Red Cross renoved the case to federal court, the
state court had not yet ruled on the notion to consolidate.



A The Red Cross and Its Charter
This case involves the construction of a provision of the
Red Cross charter, as anmended in 1947, in light of Gsborn v.

Bank of the United States, 22 U S (9 Weat.) 738 (1824), and

subsequent cases. Construction of the 1947 anendnents to the
charter is aided by an understanding of the background of the
Red Cross.

Since 1864, several Geneva Conventions have provided for
nonpolitical agencies from various nations to provide relief for
the sick and wounded in tinmes of war. See 36 U S.C. §8 1 note;

36 US.C 8 3; Departnent of Enploynent v. United States, 385

U.S. 355, 359 & n.8 (1966). In 1881, what is now known as the
Anerican National Red Cross was fornmed to serve that function.
See 36 U.S.C. 8 1 note. The Red Cross was reincorporated
several times, culmnating in a new congressional charter in
1905. Congress in 1905 "believed that the inportance of the
work demands a repeal of the present charter and a
reincorporation of the society wunder Government supervision.”
1 bi d. Under the 1905 charter, the Red Cross was formally

assigned various peacetine duties in addition to its mlitary-

related duties, including disaster relief and prevention. See



36 USC 8§ 3; Departnent of Enploynent, 385 U S. at 359;

Harri man Conmittee Report 4-5, C A App. 101-102.2

The 1905 charter enpowered the Red Cross "to sue and be
sued in courts of law and equity within the jurisdiction of the
United States."” Act of Jan. 5, 1905, ch. 23, § 2, 33 Stat. 600.
That charter wunquestionably created original federal jurisdic-
tion over all cases involving the Red Cross, because (the sue-
and- be-sued clause aside) all federally chartered corporations
at that time were automatically within the jurisdiction of the

federal courts. The then-prevailing law of original federal

jurisdiction was stated in the Pacific Railroad Renpbval Cases,

115 U.S. 1 (1885), which held that the fact of federal
i ncorporation, by itself, conferred on the federal courts juris-
di ction over al | cases i nvol vi ng federal ly chartered
cor porations. This grant of federal jurisdiction over all Red

Cross cases becanme |less clear in 1925, when Congress overrul ed

The Harriman Commttee Report, formally entitled Report of
the Advisory Commttee on Organi zation (June 11, 1946), was
prepared by a distinguished conmttee appointed by the
Chairman of the Red Cross to reconmend changes to the
charter and by-laws of the Red Cross. See also App.,
infra, 12a. Its recomendations were the acknow edged
basis of Congress's 1947 anendnents to the Red Cross
charter. S. Rep. No. 38, 80th Cong., 1st Sess. 1 (1947);
H R Rep. No. 337, 80th Cong., 1st Sess. 6 (1947).




Pacific Railroad by passing what is now 28 U S.C. 8§ 1349. That
statute provides that "[t]he district courts shall not have jur-
isdiction of any civil action by or against any corporation upon
the ground that it was incorporated by or wunder an Act of
Congress, unless the United States is the owner of nore than
one-half of its capital stock."

It is unclear whether Congress intended Section 1349 to
apply to the Red Cross, a non-stock corporation. Wat is clear,
however, is that Congress may confer federal jurisdiction over
a corporation by specific <charter |anguage notw thstanding

Secti on 1349. In Gsborn v. Bank of the United States, supra,

the Court held that a sue-and-be-sued clause nmaking specific
reference to federal courts conferred federal jurisdiction. The
sue-and- be-sued clause at issue in Gsborn gave the Bank the
right "to sue and be sued * * * in all state courts having
conpetent jurisdiction, and in any circuit court in the United
States."” 22 U. S. (9 Weat.) at 817.

After the enactnment of Section 1349, the Harriman Committee
(see note 2, supra) in 1946 recomended that the Red Cross
charter be anmended to "nmake it clear that the Red Cross can sue
and be sued in the Federal Courts" because "in view of the

limted nature of the jurisdiction of the Federal Courts it

seens desirable that this right be clearly stated in the
charter.” Harriman Comm ttee Report 35, 36, C A App. 132, 133

(enphasi s added). Congress responded to that suggestion by



sinply adding the words "State or Federal"” to the sue-and-be-
sued clause, so that it now entitles the Red Cross "to sue and

be sued in courts of law and equity, State or Federal, wthin

the jurisdiction of the United States.” 36 U S. C 8§ 2 (enphasis
added). Neither the Senate nor the House report comrents on the
pur pose of the anmendnent beyond endorsing the Harriman Commttee
Report, but Senator Walter GCeorge remarked at a hearing: "l
t hi nk the purpose of the bill is very clear, and that is to give
the jurisdiction in State courts and Federal courts, and | think

we had better leave it there.” Anerican National Red Cross:

Hearing on S. 591 Before the Senate Comm on Foreign Rel ations,

80th Cong., 1st Sess. 10 (1947).

The Harriman Conm ttee Report commented on the objectives
underlying the whole enterprise of charter revision that was
undertaken in 1946-1947. One was "recognition of the national
stature of the Red Cross and of the national interests in aid of
which the Red Cross now functions.” Harriman Commttee Report
15, C A App. 112. The Report also acknow edged that the Red
Cross is an "agency of the Governnent of the United States" for
vari ous purposes. Id. at 20, CA App. 117. This Court
|i kew se has noted that, "tine and time again, both the
Presi dent and the Congress have recognized and acted in reliance
upon the Red Cross' status virtually as an arm of the Govern-
ment," such that, despite some acknow edged "respects in which

the Red Cross differs from the usual governnent agency," it is



a "tax-immune instrunentalit[y] of t he United States.”

Departnent of Enploynent, 385 U S. at 359-360; see also United

States v. Cty of Spokane, 918 F.2d 84, 87 (9th Cr. 1990)

("there can be no doubt"” that "the Red Cross is an
instrunentality of the United States"), cert. denied, 111 S. C
2888 (1991).

The question presented here is whether this inportant
instrunmentality of the United States, wth a charter that
unquestionably provided for renoval to federal courts when
passed in 1905 and that was subsequently anended to nmake
specific reference to the federal courts, may renove an action
to federal court when it is sued in state court in a
nondi versity case.

B. Proceedi ngs Bel ow
The Red Cross renoved this case from New Hanpshire state
court to the federal district court pursuant to 28 U S C
§ 1l441(a) and (b). The district court denied respondents
motion to remand, holding that the sue-and-be-sued clause in the
Red Cross charter creates original federal jurisdiction and thus
entitles the Red Cross to renove to federal court actions to

which it is a party. App., infra, 23a-24a. The court relied on

Osborn v. Bank of the United States, supra, in which this Court

held that a parallel sue-and-be-sued <clause that referred
expressly to federal courts did confer federal jurisdiction.

Al though the district court recognized that "the courts are



divided on this argunent” (App., infra, 23a), it adhered to the
"better-reasoned rule" finding Gsborn applicable to the Red
Cross (id. at 24a).

Concerned by the "conflicting decisions on the issue of
jurisdiction over Red Cross" (App., infra, 28a), the district
court certified the issue under 28 US. C. 8§ 1292(b) for an
interlocutory appeal to the United States Court of Appeals for
the First Crcuit in an order dated June 19, 1990. App., infra,
26a- 30a. The court of appeals accepted certification on
Septenber 13, 1990. See id. at 4a. It then reversed the
district court's decision and ordered that the case be renmanded
to state court if diversity jurisdiction did not provide an
i ndependent basis for renmoval. 1d. at 1la-16a.3

The court of appeals acknow edged that the question before
it was not "easily decided" (App., infra, 15a) and that the
Eighth G rcuit, anong other courts, had found original federa

jurisdiction over the Red Cross in Kaiser v. Mnorial Blood

Center, 938 F.2d 90 (1991) (App., infra, 5a). The court of ap-
peals also acknowl edged that "it is easy to inmagine that
Congress would have conferred federal subject nmatter jurisdic-

tion in cases by and against the Red Cross had the issue been

The district court has expressed its intention to allow
j oinder of nondiverse parties and remand the case to state
court if it ultimtely is determned that 36 US. C. § 2
does not provide original federal jurisdiction. App. ,
infra, 28a.



presented."” 1d. at 16a. Nevertheless, apparently regarding the
Red Cross charter as "ineptly drafted” (ibid.), the court
"reach[ed] a different conclusion” (id. at 5a).

The court of appeals found this case closer to Bankers

Trust Co. v. Texas & Pacific Railway, 241 U S. 295 (1916), than

to Gsborn. App., infra, 7a-9a. In Bankers Trust, this Court

hel d that a sue-and-be-sued clause that referred to "all courts
of law and equity within the United States" was not a grant of
jurisdiction to federal courts, but nerely conferred the
capacity to sue and be sued where jurisdiction was otherw se
est abl i shed. Al though there is no specific reference to the
federal courts at all in that clause (as there was in OGsborn and
is in the Red Cross charter), the First Crcuit read Bankers
Trust to turn on the failure of the clause to "nention a
particular federal court (i.e., the circuit court).” |d. at 8a
(enphasis added); see also id. at 10a. The First Circuit also

found in Bankers Trust, and in 28 U S. C 8§ 1349, a general rule

“"that a congressional grant of such jurisdiction should not be

inplied from anbi guous | anguage."” App., infra, 9a.

The court of appeals also distinguished OGsborn on the
ground that the charter in Osborn gave the Bank the power to

"sue and be sued * * * in all state courts having conpetent

jurisdiction, and in any circuit court of the United States.”

22 U.S. (9 Wweat.) at 817, quoted in App., infra, 9a (enphasis



added by the First GCrcuit). The court reasoned that the
presence of the phrase "having conpetent jurisdiction" in the
portion of the Osborn charter dealing wth state courts,
combined with its absence from the portion of the charter
dealing with federal ~circuit courts, justified reading the
statute as one conferring jurisdiction on the federal courts.
By contrast, the Red Cross charter refers to state and federa
courts in a single clause w thout the phrase "having conpetent
jurisdiction.” The court deened the "parallel" treatnent of
state and federal courts in the Red Cross charter sufficient to
distinguish it fromthe one at issue in Osborn. |d. at 10a.

The court of appeals finally dismssed the |egislative
hi story of the Red Cross charter on the ground that it showed no
"clear intent on the part of Congress to confer original juris-
diction." App., infra, 12a. The court acknow edged the
reference to "jurisdiction" in the Harriman Comm ttee Report but
refused to accord it weight because the word is not used in the
formal recomendation, the statutory amendnent, or the Senate
Report. Ild. at 12a-14a. The court also noted that Congress
could have nmade its intention to confer jurisdiction clearer and
had in fact done so in other contenporaneous statutes. Id. at

14a- 15a.



REASONS FOR GRANTI NG THE PETI TI ON
As the First Grcuit acknow edged (App., infra, 5a), its

decision in this case conflicts with Kaiser v. Mnorial Blood

Center, 938 F.2d 90 (8th Cr. 1991). At the district court
| evel, conflicting decisions are proliferating rapidly, and the
need for guidance from this Court is acute. This case is a
timely and rare opportunity to provide that guidance, since
there are systemc reasons why few of the district court
deci sions receive appellate review Mor eover, the decision
below is erroneous, and the issue that it addresses is
i mportant.

l. THE COURT OF APPEALS | NTERPRETATION OF 36 U.S.C. § 2
CONFLI CTS WTH THE EIGHTH C RCU T' S | NTERPRETATI ON AND
AGGRAVATES THE EXISTING SPLIT OF AUTHORITY IN THE
DI STRI CT COURTS

In Kaiser, the Eighth Crcuit faced the sane issue as the
First Crcuit did in this case. The Eighth Crcuit held that
the "specific reference to the federal courts” in the Red Cross
charter is conparable to the charter |anguage in Gsborn and thus
confers federal jurisdiction, naking renoval appropriate. 938
F.2d at 93. The First GCircuit expressly rejected the Eighth
Crcuit's holding. App., infra, b5a.

The circuit split promses to fuel the disarray resulting
from the district courts' attenpts to grapple with this issue
More than 40 district court decisions have interpreted the Red

Cross charter, roughly half concluding that it creates federa
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jurisdiction and half concluding that it does not.?® Thi s

Doe v. Baystate Medical Center, No. CA90-10094-Y (D. Mass.
Sept. 4, 1991) (Young, J.); Mirphy v. St. Vincent Hospital,
No. CA90-12595-Y (D. Mass. Sept. 4, 1991) (Young, J.);
Her nandez v. County of Los Angeles, No. 91-3182-SVW EX)
(C.D. Cal. Aug. 27, 1991) (WIlson, J.); Doe v. Anerican Red
Cross, No. 91-3114 (E.D. Pa. Aug. 23, 1991) (Ludwi g, J.);
Doe v. Vanderbilt University, No. 3-91-0244 (MD. Tenn.
July 23, 1991); Goldstein v. Anerican Red Cross, No. 90-Cv-
60327-AA (E.D. Mch. July 11, 1991) (La Plata, J.); Luckett
v. Harris Hospital, 764 F. Supp. 436 (N.D. Tex. 1991);

MEvilly v. Rush Presbyterian St. lLuke's Medical Center,
765 F. Supp. 434 (N.D. 1ll. 1991); Boutar v. Anerican

National Red Cross, 1991 U S. Dist. LEXIS 4590 (D.D.C. Apr.
9, 1991) (Geene, J.); Ray v. Anerican National Red Cross,
1991 U.S. Dist. LEXIS 3963 (D.D.C. Mar. 25, 1991) (Penn,
J.); MCool v. Anmerican Red Cross, 1991 U S Dist. LEXIS
2818 (E.D. Pa. Mar. 6, 1991) (J. Kelly, J.); Carr .
Anerican Red Cross, 1990 U S. Dist. LEXIS 14728 (E. D. Pa.
Nov. 1, 1990) (wWaldman, J.); Stuart v. West Jersey
Hospital, No. 90-3744 (SSB) (D.N.J. Sept. 28, 1990); Coccia
v. Anerican Red Cross, 1990 U S. Dist. LEXIS 13022 (E.D.
Pa. Sept. 28, 1990) (Pollak, J.); Jozdani v. Anmerican Red
Cross, No. CV 90-2321-WDK (Sx) (C.D. Cal. WMy 14, 1990)
(Keller, J.), permssion to appeal denied, No. 90-80232
(9th Cir. Sept. 6, 1990); Torres v. Otega, No. 89 C 8626
(N.D. 1lIl. Feb. 16, 1990); Doe v. Anmerican Red Cross,
No. 89 6282 (TJH) (C.D. Cal. Jan. 11, 1990) (Hatter, J.);
Doe v. Anmerican Red Cross, No. CV 89-6284 RG (C.D. Cal.
Jan. 10, 1990) (Gadbois, J.); Doe v. Anerican Red Cross,
727 F. Supp. 186 (E.D. Pa. 1989) (Pollak, J.); Zaccone v.
Anerican Red Cross, No. (C88-4458 (N.D. Chio Dec. 15, 1989);
Collins v. Anerican Red Cross, 724 F. Supp. 353 (E.D. Pa.
1989) (Waldman, J.); Leahy v. County of Los Angeles, No.
89-5344 WK (&) (C.D. Cal. Cct. 13, 1989) (Keller, J.);
Anonynous Bl ood Recipient v. WIIliam Beaunont Hospital, 721
F. Supp. 139 (E.D. Mch. 1989) (Feikens, J.); Gsborne v.
Hawkes Hospital of Munt Carnel, No. C2-89-440 (S.D. Chio
Aug. 25, 1989) (Smth, J.); Vansant v. Anerican Red Cross,
No. 88-8275 (E.D. Pa. June 30, 1989) (O Neill, J.); Snith
v. Thomas Jefferson Univ. Hospital, 1989 W. 73776 (E.D. Pa.

11



division of authority exists not only between different judicial
districts, but sonetines wthin a single judicial district
itself. Whether a case is litigated in state or federal court
t hus depends not only on the state in which it is brought, but
also on the fortuity of which judge wthin a federal district
receives the case once it is renoved.®

There is no realistic prospect for resolution of this far-
reaching conflict wthout a decision by this Court. Any
appel l ate decision hereafter will sinply side with the Eighth
Circuit or side with the First Crcuit and, at best, shift the
wei ght of authority in one direction or the other from its

current rough equipoi se. Moreover, the question wll rarely

Aug. 7, 1989) (Fullam C J.); Okoro v. Children's Hospital,
1988 W. 168531 (D.D.C. July 12, 1988) (Geene, J.);
Giffith v. Colunbus Area Chapter of the Anerican Red
Cross, 678 F. Supp. 182 (S.D. Chio 1988) (G aham J.);
Roche v. Anerican Red Cross, 680 F. Supp. 449 (D. WMass.
1988) (Keeton, J.); Jeanne v. Hawkes Hospital of Mbunt
Carnmel, 1988 W 168542 (S.D. GChio Jan. 29, 1988) (G aham
J.); Walton v. Howard University, 683 F. Supp. 826 (D.D.C
1987) (Penn, J.).

In the Central District of California, for exanple, Judges
Byrne, Pfaelzer, and lIdenman have held that the Red Cross
charter confers federal jurisdiction, but Judges Hatter,
Gadbois, Keller, and WIlson have held that it does not. |In
the Eastern District of Mchigan, Judge G Ilnore has found
jurisdiction; Judges Feikens and La Plata have found none.
See notes 4 & 5, supra.

12



even nmake it to the appellate |evel, as the current
di sproportion between appellate decisions (twd) and trial-I|eve
deci sions (nore than 40) attests.

District court decisions to remand a case to state court
are, ordinarily, "not reviewable on appeal or otherw se" (28
US C 8§ 1447(d)), and the standards for certification of
interlocutory appeals under 28 U S. C 8§ 1292(b) are exacting.
See App., infra, 27a. Those factors conmbine to nake appellate
decisions of this issue a rarity. The First and Eighth
Circuits, as noted, have decided the issue, and the Fifth
Circuit has recently accepted the issue on interlocutory appea
in Doe v. Kerwood, No. 91-9101 (July 19, 1991). The D.C.
Circuit, on the other hand, has rejected a district court's
effort to certify the issue without first deciding it (Ray v.

Anmerican National Red Cross, 921 F.2d 324 (1990) (per curiam),

and the Ninth Crcuit, citing 28 U S.C. 8§ 1447(d), has rejected
a district court's effort to certify the issue after deciding

that the case should be remanded (Jozdani v. Anerican Red Cross,

No. 90-80232 (Sept. 6, 1990) (unpublished order)).
As a result of the difficulty of securing appellate review,
trial courts will rarely get guidance fromthe federal courts of

appeals on this issue, and the opportunities for this Court to

13



review the issue will be few This case presents such an
opportunity, and the Court should take it.

The decision below also creates conflicts that go beyond
Red Cross cases. The theory of the decision below is that an
instrunmentality of the United States whose sue-and-be-sued
clause nmentions the federal courts, but "makes no reference to
the jurisdiction of specific courts, either state or federal™
(App., infra, 10a), cannot renove a case to federal court on the
basis of original jurisdiction created by that clause. The Red
Cross is not the only instrunentality of the United States whose
sue- and- be-sued clause neets that description. For exanple, 12
US C 8§ 1702 provides that the Secretary of Housing and Urban
Devel opnment may "sue and be sued in any court of conpetent jur-
isdiction, State or Federal." The First Circuit necessarily
woul d construe that clause as a nere grant of capacity to the
Secretary, not a grant of jurisdiction to the federal courts
Yet the Fourth GCrcuit has held that "section 1702 * * *
confer[s] subject matter jurisdiction in the federal district

court." Port snout h Redevel opnent & Housi ng Authority v. Pierce,

706 F.2d 471, 475, cert. denied, 464 U S. 960 (1983). Agreeing
with that conclusion, the Solicitor General has advised this
Court: "Plainly, Section 1702, by authorizing suit 'in any

court of conpetent jurisdiction, State or Federal,' provides a

14



basis for district court jurisdiction * * *_" Brief for the

Respondents in Opposition at 9, Portsmouth Redevel opnent and

Housi ng Authority v. Pierce, No. 83-90. The decision bel ow

therefore contradicts not only the Eighth GCrcuit's holding with
respect to the Red Cross charter, but also the view of both the
Fourth Gircuit and the federal governnent. The Court should
grant certiorari to review these inportant conflicts.
1. THE DECI SION OF THE COURT OF APPEALS | S ERRONEQUS

This Court's decisions teach how a sue-and-be-sued cl ause
in a federal charter is to be interpreted: a specific reference
to the federal courts is construed as a grant of jurisdiction.
The First Crcuit enbraced a nore conplicated analysis that

requires "nmention [of] a particular federal court” (App., infra,

8a (enphasis added)) in order to find jurisdiction, but that
approach finds no support in this Court's decisions. Mor eover
the First Circuit erroneously disregarded the evidence of

Congress's intent to provide jurisdiction in this charter.

A This Court has ruled consistently that an express
reference to the federal courts in a federal corporation's sue-
and- be-sued clause creates federal jurisdiction over actions
i nvol ving that corporation. The seminal and still controlling

case is Gshorn v. Bank of the United States, supra. In that

case, the Bank's charter allowed it "to sue and be sued * * * in

all State Courts having conpetent jurisdiction, and in any

circuit court of the United States.” 22 U S. (9 Weat.) at 817

15



(enphasis added). This Court held that the provision
"admt[ted] of but one interpretation” (ibid.), nanely that the
charter "confers jurisdiction on the circuit court of the United
States, if congress can confer it" (id. at 818). In reaching
t hat decision, the Court distinguished an earlier case involving

the Bank's predecessor, Bank of the United States v. Deveaux, 9

US (5 Cranch) 61 (1809), on the ground that the charter in
Deveaux referred only to "courts of record" (id. at 85) and did
not specify the federal courts. The words that Chief Justice
Marshall chose to distinguish between Deveaux and Osborn are
inportant, for they reflect that it was the reference to the

federal courts generally, not the reference to a_specific

federal court, that influenced the Court's decision:

Whet her this decision [Deveaux] be right or wong, it
anounts only to a declaration, that a general capacity in
the bank to sue, wthout nentioning the courts of the

Union, may not give a right to sue in those courts. To
infer fromthis, that words expressly conferring a right to
sue in those courts, do not give the right, is surely a

concl usi on which the prem ses do not warrant.
22 U S (9 Weat.) at 818 (enphasis added). Thus, Gsborn
established the principle that reference to the federal courts
in a sue-and-be-sued clause creates federal jurisdiction.

In the Pacific Railroad Renpbval Cases, supra, this Court

went well beyond Gsborn by holding that the nere fact of federal
incorporation creates federal jurisdiction over cases involving
the corporation. Congress reacted by wthdrawing federal

jurisdiction based solely on a railroad's federal incorporation

16



(Act of Jan. 28, 1915, ch. 22, § 5, 38 Stat. 803), and in 1925

extended that wthdrawal to all federally <chartered stock
corporations (see 28 U S.C. § 1349). The court below erred,
however, in concluding (App., infra, 6a-7a) that Congress's

nullification of Pacific Railroad undermned the holding of

Gsborn. To the contrary, Congress in no way limted QGsborn's
vitality. The relevant holding in Gsborn is grounded strictly
in the charter |anguage that referred to the federal courts, not
in the fact that the Bank was federally chartered.

Subsequent case law confirns the validity of distinguishing
between jurisdiction based on charter |anguage and jurisdiction

based on the fact of federal incorporation. I n Bankers Trust

Co. v. Texas & Pacific Railway, this Court again construed

charter |anguage that enpowered a railroad to sue and be sued

"in all courts of law and equity within the United States" but

did not specify the federal courts. 241 U.S. at 302 (enphasis
added) . Because the |anguage suffered from "the sane
generality" as the |language in Deveaux, this Court held that the
charter did not create federal jurisdiction. Id. at 304-305

The case does not, as the court of appeals suggested (App.,

infra, 8a-9a), rest on any general rule that anbiguous statutes

will be construed not to grant jurisdiction or that nention of
a specific federal court is required. It sinply interprets a

statute that is wholly unlike the Red Cross charter and instead

like the statute construed i n Deveaux.

17



On the only occasion when this Court has confronted a sue-
and- be-sued clause that refers specifically to the federa
courts but not to any particular federal court, it has found the

clause to be a grant of jurisdiction. In D Gench, Duhne & Co.

v. EDIC, 315 U S. 447, 455 (1942), the Court wote:
The jurisdiction of the District Court in this case, how
ever, is not based on diversity of citizenshi p.
Respondent, a federal corporation, brings this suit under
an Act of Congress authorizing it to sue or be sued "in any
court of law or equity, State or Federal."
I n an acconpanying footnote, the Court noted that the quoted Act
"further provides" that actions in which the FDIC is a party
shall be deened to arise under federal |aw, yet the Court nade
no conment on the significance of that fact. Id. at 455 n. 2.
The fact that the Court regarded as having jurisdictional
i mportance was the one quoted in the text, i.e., that the
statute -- exactly like the Red Cross charter -- authorized suit
"in any court of law or equity, State or Federal."
Justice Jackson, concurring, stated even nore explicitly

that the "arising wunder" I|anguage found in the majority's

footnote had a substantive purpose (i.e., directing the courts

to fashion a federal common law) and that jurisdiction itself
was conferred by the statute's reference to the federal courts:

This case is not entertained by the federal courts be-

cause of diversity of citizenship. It is here because a
federal agency brings the action, and the law of its being
provides, with exceptions not inportant here, that: "Al

suits of a civil nature at common law or in equity to which
the Corporation shall be a party shall be deened to arise
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under the laws of the United States: . . ." That this
provision is not nerely jurisdictional is suggested by the
presence in the sane section of the Act of the separate
provision that the Corporation may sue and be sued "in any
court of law or equity, State or Federal."

315 U S. at 467-468 (enphasis added and footnote omtted). The
court below attenpted to distinguish D OGench on the theory that
the "arise under"” clause, not the sue-and-be-sued clause, was
the jurisdiction-conferring feature of the statute. App. ,
infra, 10a-11la. But, as the passages just quoted show, the
First Crcuit's reading of the case is not faithful to this
Court's reasoning.

The court of appeals ignored the clear inport of these
precedents in ruling that 36 U S.C. § 2 does not create federal
jurisdiction. I ndeed, the court dismssed the Red Cross
charter's specific reference to federal courts -- Congress's
chosen nmethod of conferring federal jurisdiction on corporations
-- as having no "talismanic significance." App., infra, 7a.
Regardless of how the significance of the reference is
characteri zed, Gsborn's hol di ng t hat such a reference
constitutes an express grant of federal jurisdiction is surely
control ling. Unlike the First Circuit, the E ghth Crcuit
recogni zed Gsborn's authority and held that a reference to
federal courts confers federal jurisdiction. Kaiser v. Mnorial

Bl ood Center, supra.
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B. Resort to legislative history in this case should be
unnecessary because of the clear reference to the federal courts
in the Red Cross charter, which brings it within the rule of
Gsborn and D Cench. Neverthel ess, the legislative history
strongly supports the Red Cross's position. The court of
appeals sought to circunvent the legislative history (App.,
infra, 12a-15a), but its effort to do so -- particularly its
reliance on a conparison to other statutes -- is unconvincing.

The Red Cross charter amendnents were passed just five
years after D OCench and contained |anguage alnost identical to
that which this Court found to be jurisdiction-conferring in the
FDI C charter. One nmust, of course, presunme that Congress
intended those words to have the neaning that this Court had

given them in simlar |egislation. Cannon v. University of

Chi cago, 441 U.S. 677, 695-698 (1979); see also Bowen .

Massachusetts, 487 U S. 879, 896 (1988). But it 1is not

necessary to rely on a presunption alone, for both the Harriman
Commttee Report, and one of the few Menbers of Congress who
ever comented on this wuncontroversial |egislation, expressly
stated its purpose to be jurisdictional. See p. 5, supra.
Furthernore, the "national stature" and governnental nature of
the Red Cross were driving forces behind the 1947 charter
anmendnents (ibid.), and those policies support a construction of
the charter that allows the Red Cross to renove |awsuits from

state to federal court.
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The court of appeals dism ssed these explicit references to
"jurisdiction®™ on the curious ground that they were not repeated
el sewhere. App., infra, 12a-14a. The court found it signifi-
cant, for exanple, that "the Senate Report makes no nention of
the jurisdictional point whatsoever." Id. at 14a. But the
Senate Report is just two pages long (less than one full page of
text) and says virtually nothing nore than that the |egislation
i ncorporates the uncontroversial recomendations of the Harrimn
Commttee Report. S. Rep. No. 38, 80th Cong., 1st Sess. (1947).
In relying on a tenuous negative inference from that docunent
and simlar sources, the First Crcuit was grasping at straws.

See Harrison v. PPG Industries, Inc., 446 U.S. 578, 592 (1980)

("In ascertaining the neaning of a statute, a court cannot, in
t he manner of Sherlock Hol mes, pursue the theory of the dog that
did not bark.").

The court below relied nore heavily on the theory that

Congress could have used nore specific |language to grant juris-

diction, and did so in a couple of statutes passed shortly after
the amendnent of the Red Cross charter. App., infra, 14a-15a
The negative inference from Congress's failure to use nore
specific language fails, however, because the |anguage Congress
chose lends itself equally if not nore poorly to the

interpretation the court of appeals attributed to it. Congr ess
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coul d have used clearer |anguage had it intended to achieve that
result and did so in at | east one contenporaneous statute.

The court of appeals was forced to conclude that the 1947
amendnments to the Red Cross charter had the effect of "confer-
ring only the power to sue." App., infra, 12a. But adding the
words "State or Federal™ to the 1905 charter was clearly unne-
cessary to achieve that end. The charter already enpowered the
Red Cross "to sue and be sued in courts of law and equity within
the jurisdiction of the United States." Federal courts surely
had been courts of law within the jurisdiction of the United
States between 1905 and 1947. There was thus no need to single
them out for this limted purpose when the charter was anended.

Furthernore, if Congress intended only to make clear the
Red Cross's capacity to sue in state and federal courts, it
could just as easily have given the Red Cross nerely the power
"to sue and be sued, to conplain and to defend in any court of
conpetent jurisdiction,” wthout explicit reference to the
federal courts; and that is precisely what Congress did in
reincorporating the Export-Inport Bank of the United States on
June 9, 1947, just a nonth after it anended the Red Cross
charter. Act of June 9, 1947, ch. 101, 8 1, 61 Stat. 130
(current version at 12 U S. C 8 635(a)(1)). In short, Congress
could have been clearer in achieving the result that the court

of appeals postulated, just as it could have been clearer in
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conferring jurisdiction. The question presented nust Dbe
answered by analyzing the |anguage that Congress did use in the
i ght of governing precedents, not by drawing negative

i nferences fromthe | anguage that Congress could have used.

The court of appeals, noreover, msquoted in a significant
way the statute that it regarded as the best evidence that the
1947 Congress did not intend a statute worded like 36 U S.C. § 2
to grant jurisdiction. In August 1947, Congress passed a
statute clearly conferring on federal district courts jurisdic-
tion over cases in which the Federal Crop Insurance Corporation
sues or is sued, and the <court of appeals asserted that
"Congress so anmended the F.C.1.C. charter despite the presence
of the | anguage 'sue and be sued in any court, state or federal
in the corporation's original charter.” App., infra, 14a.” The
actual language in the original FCIC charter, however, was quite
different: "The Corporation * * * may sue and be sued in its

corporate name in any court of conpetent jurisdiction, State or

Federal . " Act of Feb. 16, 1938, ch. 30, & 506, 52 Stat. 73

The court of appeals relied further on |anguage in the
charter of the Commobdity Credit Corporation, also enacted
after the anmendnents to the Red Cross charter, that
conferred exclusive original jurisdiction on the federal
courts. App., infra, 14a-15a (citing Act of June 29, 1948,
ch. 704, § 4, 62 Stat. 1070). The court failed to
appreciate that Congress naturally would use different
| anguage to create exclusive rather than concurrent
jurisdiction.
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(enphasi s added). The "of conpetent jurisdiction"” |anguage --
which is absent from the Red Cross charter -- introduces a
potential anbiguity that Congress nmay have wi shed to clarify,
since it mght be read to presuppose that jurisdiction is
determ ned by sonme body of |aw other than the sue-and-be-sued
clause itself.® Since no such anbiguity has ever appeared in the
Red Cross charter, the 1947 amendnent of the FCIC charter cannot
form the basis for any inference about the neaning of the 1947
anendnent of the Red Cross charter, and the court of appeals
erred by drawi ng such an inference.

The inference that the court of appeals would draw is wong
for the additional reason that it inverts the proper tine
sequence that should guide the interpretation of the Red Cross

charter. Courts nmust look to "the state of the law at_the tine

the legislation was enacted,”™ and not to subsequently enacted

laws, to interpret the meaning of statutory | anguage. Merrill

Lvnch, Pierce, Fenner & Smth, Inc. v. Curran, 456 U S. 353, 378

(1982) (enphasis added). When Congress reincorporated the Red

Cross in 1905, the Pacific Railroad doctrine was still wvalid,
and thus the nere fact of federal incorporation conferred
f eder al jurisdiction on cases involving the Red Cross.

As noted above, however, the Fourth Circuit has held as
recently as 1983 that even this |anguage confers federal
jurisdiction.
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Therefore, it is evident that Congress originally intended to
extend federal jurisdiction to the Red Cross.

After the passage of 28 U . S.C. 8 1349 in 1925, however, it
appeared that jurisdiction could no |onger be predicated solely
on federal incorporation. Congress thereafter anmended the Red
Cross charter to refer specifically to the federal courts in its
sue- and- be-sued clause. This brought the Red Cross charter into
line with the unbroken |ine of precedent hol ding such references
to constitute an express grant of federal jurisdiction.

Accordingly, both the |language of the statute, construed in
l[ight of law existing when it was passed, and the legislative
history contradict the court of appeals' decision. This Court
should grant the Red Cross's petition to resolve the conflict in
the circuits and correct the First Grcuit's error.

[T, THE QUESTI ON PRESENTED | S | MPORTANT

Justice Scalia has observed that "[n]Jothing is nore
wasteful than litigation about where to litigate." Bowen v.

Massachusetts, 487 U S. at 930 (dissenting opinion); see also

Christianson v. Colt Industries Operating Corp., 486 U S. 800,

818-819 (1988). Wth the Ilower federal courts hopelessly
di vided on whether the Red Cross nmay autonmatically renbve cases
from state to federal court, and the only two appellate courts
to decide the issue in disagreenent, no end to the w despread

l[itigation of this issue is in sight unless this Court grants
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certiorari. Cases may continue to be erroneously remanded to
state court, or (if our position turns out to be wong) cases
may proceed to trial in federal courts that have no jurisdic-
tion; either way, the waste of resources would be great. A
decision by this Court would relieve the burden on the | ower
federal courts that nmust continue to grapple with this issue,
and on the Red Cross.

The nmore than 40 decided AIDS-related cases that have
addressed the jurisdictional issue are anpbng the many such cases
t hat have been brought against the Red Cross. The court of

appeal s expressly cited the "inportance of the jurisdictional
issue” and the "increasing litigation" involving transfusion-

associated AIDS as its reasons for granting the interlocutory

appeal in this case. App., infra, 2a. Substantial resources
have been and will continue to be devoted to this prelimnary,
procedural issue until it receives definitive resolution. Those

resources necessarily are diverted not only from other inportant
work of the courts, but also from other inportant work of the
Red Cross itself.

Bot h Congress and this Court have recogni zed the inportance
of the services perfornmed by the Red Cross. Congr ess
reincorporated the Red Cross in 1905 to introduce direct federal
supervision of and representation in the national organization

because it "believed that the inportance of the work" perforned

26



by the Red Cross demanded increased participation by the federal
government. 36 U.S.C. 8 1 note. This Court too has adverted to
the "wide variety of functions indispensable to the workings of
our Armed Forces around the globe, and * * * to the States in

time of need" that the Red Cross fulfills. Depart ment of

Enpl oynment, 385 U S. at 359 (footnotes omtted). The Red

Cross's blood services program directly at 1issue in the
increasing litigation, plays a central role in the perfornmance
of these «crucial services. Indeed, in a recent opinion
resolving the same question presented here in the sane general
context of AIDS-related Ilitigation resulting from a blood
transfusion, Judge ldeman of the Central District of California
traced the relationship of the blood program to the national
purposes for which the Red Cross was chartered and concl uded
that "[t]hose purposes may be thwarted if local or regional
needs or prejudices are allowed to bring undue pressure on the
Red Cross[,] * * * [which] could easily be brought to bear in

trial situations in a local forum" Rei sner v. Regents of the

University of California, slip op. 4-6.

Resolution of the jurisdictional issue by this Court -- and
a decision favoring the federal forum -- is also necessary in
order to pronmote uniformty in the decision of certain federal
questions that will arise repeatedly in AIDS-related tort suits
as a result of the Red Cross's status as a federal instrumen-

tality. Trial courts will need to decide, for exanple, whether
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the Red Cross shares the federal government's imunity from
punitive danmages and from jury trial demands. \Whatever the
correct resolution of those questions may be, they are federal
gquestions that should receive federal determ nation. Cf

International Prinmate Protection lLeague Vv. Adninistrators of

Tul ane Educational Fund, 111 S. C. 1700, 1709 (1991) (conplex

issues of federal imunity may "need[] the protection of a
federal forunt). Yet those questions will be entrusted to the
state courts roughly half the tinme -- on a virtually random
basis -- unless this Court grants certiorari and reverses the

deci sion of the court of appeals.

Finally, review of the decision below is inportant because
of the cloud it places over the jurisdictional provisions of
statutes applicable to other federal agencies, officials, and

instrunentalities. As already noted (p. 16, supra), the Solici-

tor General regards a sue-and-be-sued clause that refers to "any
court of conpetent jurisdiction, State or Federal," as a grant
of jurisdiction to the federal district courts. O her st at -

10

See Lehman v. Nakshian, 453 U S. 156, 168 (1981); In re
Young, 869 F.2d 158 (2d Cr. 1989) (United States Postal
Service, as a federal instrunmentality with a sue-and-be-
sued clause, has inmmunity from jury trial denands); Jones-
Hailey v. TVA 660 F. Supp. 551 (E.D. Tenn. 1987) (same as
to TVA).
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utes, including those applicable to the Pension Benefit GQuar-
antee Corporation, the Federal National Mortgage Association,
and the Governnent National Mortgage Association, also contain
t hat | anguage or |anguage sufficiently simlar to be affected by
the decision below (and do not contain |anguage deem ng al

guestions to arise under federal Ilaw) . Furt hernore, Justice
Jackson has cited 12 U S. C. 8§ 1432, applicable to Federal Honme
Loan Banks, as a jurisdiction-conferring statute indistinguish-

able fromthat of the FD C. D CGench, Duhne, 315 U.S. at 468 n.5

(concurring opinion). If the court below is right in demanding
"mention [of] a particular federal court" (App., infra, 8a) to
find jurisdiction, however, then the Solicitor GCeneral and
Justice Jackson are wong, and the previously assunmed basis for
federal jurisdiction over these entities is absent. This Court
should resolve the wuncertainty created by those conflicting

Vi ewns.

11

12 U.S. C § 1723a(a) (GNMA  and FNWA); 29 U S. C
§ 1302(b)(1) (PBGEC). The statute applicable to GNVA and
FNMA, like 12 U S.C 8§ 1702 and the pre-1947 FC C statute,

grants the power to sue and be sued "in any court of
conpetent jurisdiction, State or Federal." The "of
conpetent jurisdiction” |anguage weakens the case for

construing the statute as a grant of original federal jur-
isdiction (see p. 17, supra), yet statutes containing that
| anguage have been so construed. If that construction is
proper, it follows a fortiori that the Red Cross charter,
whi ch | acks such | anguage, confers jurisdiction.
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In sum the authorities are in substantial disarray on a
matter of inportance to the courts, to the Red Cross, and to
ot her conponents of the governnent. This case presents a rare
opportunity for this Court to addr ess t he di sput ed
jurisdictional issue and to bring nuch-needed certainty and
uniformty to this area. Therefore, the Court should grant the
petition.

CONCLUSI ON
The petition for a wit of certiorari should be granted.

Respectful ly subm tted.
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