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QUESTION PRESENTED

Whether the Department of the Interior may enforce an
unpublished standard that contradicts the published regulation
governing the calculation of natural gasroyalties— and thus may
collect both additional royalties and late payment charges from
federal oil and gas lessees that have failed to pay royaltiesin
accordance with the unpublished standard — without first comply-
ingwith the notice-and-comment provisionsof the Administrative
Procedure Act, 5 U.S.C. § 553.

(i)



RULE 29.1 STATEMENT

Phillips Petroleum Company hasno parent company and hasthe
following non-wholly owned subsidiaries:

Alyeska Pipeline Service Company

Arctic LNG Transportation Company

Bissendorf Biosciences GmbH

Canyon Reef Carriers, Inc.

Chisholm Pipeline Company

Colonia Pipeline Company

Cristal Ltd.

Dixie Pipeline Company

Eagle Sun Company Ltd.

East Texas Salt Water Disposal Company

Explorer Pipeline Company

FLTG Inc.

Heat Transfer Research, Inc.

Kena LNG Corporation

Multinational Gas and Petrochemical Services Ltd.
Norland GmbH fur Grundbesitz und Industrieanlagen
Norpipe A.S.

Norpipe Petroleum UK Ltd.

Norsea GasA/S

Norsea Gas GmbH

Norsea Pipeline Ltd.

Oil Casualty Insurance Ltd.

Qil Insurance Ltd.

Phillips-Imperial Petroleum Ltd.

Phillips Gas Company

Phillips Morrison Resources Ltd.

Phillips P.C. Resources Ltd.

Phillips Petroleum Singapore Chemicals (Private) Ltd.
Phillips Sumika Polypropylene Company (Partnership)
Phillips-San Juan Partners, L.P.



Piro Implementation, Inc.

Polar LNG Shipping Corporation

Prince William Sound Oil Spill Response Corporation

Renolit-Haus AG

Renolit-Haus GmbH

Southern and Phillips Gas Limited

Sweeny Olefins Limited Partnership

Venezoil, CA.

Western Desert Operating Petroleum Company
(WEPCO)
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In the Supreme Court of the United States

OcTOBER TERM, 1994

No. 94-1292

BRUCE BABBITT, SECRETARY OF THE INTERIOR,
ET AL., PETITIONERS

V.

PHILLIPS PETROLEUM COMPANY AND
ATLANTIC RIcHFIELD COMPANY, RESPONDENTS

On Petition for a Writ of Certiorari
to the United States Court of Appeals
for the Fifth Circuit

BRIEF OF PHILLIPSPETROLEUM COMPANY
IN OPPOSITION

The government'spetition seeksreview of adifferent aspect of
the same case that isthe subject of Phillips petition, No. 94-1287,
which presents the question whether any statute of limitations
gppliesto government clamsthat an ail, gas, or other minera lessee
has underpaid royalties. While we believe that the question
presented in Phillips petition meritsthis Court's review, we submit
that, for thereasonsthat follow, the government's petition should be
denied.

Thegovernment'spetition skirtsbut cannot avoid the compelling
fact that counselsagainst this Court'sreview: the agency directive
invalidated by the court of appeals both dictated the primary
conduct of private parties, i.e., federal natural gas lessees, and
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contradicted the published regulation that properly applied tothe
calculation of royaltieson federal natural gasleases. Under any
reasonable standard, the court of appeals properly held that the
directive could not be applied against respondents because the
Secretary had failed to comply with the notice-and-comment
provisions of the Administrative Procedure Act (“APA”). Any
conflict inthe approaches of the various courts of gpped sregarding
the need for notice and comment accordingly would not affect the
outcome of this case.

In addition, the mineral |easing context of this case placesthe
government in apogtion thet differssignificantly fromitstypica role
inadminigtrativelaw cases. Thegovernment isboth regulator and
contractual party, and the spot-pricerule at issue in this case not
only determined the substance of agency decisionsbut defined the
contractual obligations of private parties. These unique
complications make this case an unsuitable vehicle for reviewing
broader issues under the APA.

Respondent Phillips Petroleum Company adopts and
incorporatesherein by reference the Statement and Argument set
forth in the Brief of Atlantic Richfield Company in Opposition
(“Arco Opp.”). We add the following comments.

STATEMENT

1. The holder of a natural gas lease issued under the Outer
Continental Shelf Lands Act (43 U.S.C. 88 1331-1356) must pay
royadtiesonthevaueof al minerals produced fromthelease. The
production of some natural gas often resultsin the production of
certain associated hydrocarbons. These*® natura gasliquid prod-
ucts,” or “NGLPs,” includeethane, propane, iso-butane, N-butane,
and natural gasoline.

Thelesseeisresponsiblefor paying all royaltieson amonthly
basis. Thegovernment, however, generaly hasacontractua right
to determine the value of production on which royalties must be
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paid. Thegovernment exercisesthat right pursuant to the extensive
regulations governing “product valuation.” 30 C.F.R. pt. 206.

Becausenatural gasroyaltiesgeneraly are apercentage of the
value of production, the calculation of that value amountsto a
cdculation of theroydtiesdue. The government makesthat deter-
mination, if at al, post hoc in anaudit of past roydty payments. If
the government determines that a lessee has undervalued past
production and thushas underpaid past roydlties, thelesseeisliable
not only for the past-due roydties but so for late payment charges.
See, e.g., Pet. App. 83a; 30 C.F.R. § 218.150.

Lessees accordingly are placed at asignificant financia risk of
misgauging thegovernment'slater assessment of thereasonableva-
ue of production from alease. Asaresult,it behooveslesseesto
caculatethevalue of production using the same method that the In-
terior Department islikely to use, asreflected in the published reg-
ulations governing the calculation of the value of production.

2. During the period relevant to this case, the regulation
applicable to NGLPs established two floors for the value of
production: (1) “fair market value,” and (2) theactua proceedsto
the lessee. 30 C.F.R. § 206.150 (1987). The Director of the
Minerals Management Service of the Department of the Interior
(*MMS’) had the duty to compute the value of production for
particular units. The regulation set specific guidelines for this
determination:

In establishing the vaue, the Director shal consder: (a) The
highest price paid for apart or for amgjority of like-quaity
products produced from the field or area; (b) the price
received by the lessee; (c) posted prices; (d) regulated
prices,; and (€) other relevant matters. Under no circum-
stances shall the value of production be less than the pro-
ceeds accruing to the lessee from the disposition of the
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produced substances or lessthan thevalue computed on the
reasonable unit value established by the Secretary.

30 C.F.R. § 206.150 (1987) (designated as 30 C.F.R. § 250.643
until August 1983).

The MM S apparently was unsatisfied with the application of the
regulation'sfive-factor test to NGL Psthat either wereused directly
by the lessee or were sold to an affiliate of thelessee. The Interior
Department did not modify the regulation in the first instance,
however. Instead, in late 1984 and early 1985, the MMS
promulgated a“Procedure Paper on Natural Gas Liquid Products
Vauation.” Pet. App. 128a-145a. The Procedure Paper did not
mention Section 206.150. Instead, the Paper stated that in most
circumstances, the MM Swould establish the reasonable unit value
of NGLPs that were not transferred pursuant to arm's-length
contracts by looking to asingle source: “spot prices,” as reported
in pecific commercid price bulletinsfor each NGLP, time period,
and geographic area. The Procedure Paper was not by itsterms
l[imited to prospective application.

Spot pricesare not the same asthe* posted prices’ identified in
Section 206.150. See Pet. App. 11an.4. The differences were
madeclear in 1988 whentheInterior Department finaly promulgat-
ed new regulationsthat superseded both Section 206.150 and the
Procedure Paper. See 30 C.F.R. § 206.150-.159 (1994). The
new regulation specifically permitstheuse of “pricesreceivedin
spot sales’ invauing NGL Ps, and clearly distingui shes spot prices
from “posted prices.” Id. § 206.153(c)(2); see id. § 206.151
(separately defining “posted price” and “ spot sales agreement”).
Thedifferenceisnottrivid: posted prices arethe pricesthat buyers
routinely offer on aregular and continuing basis, while spot prices
result from purchases by those buyers with immediate (and price-
enhancing) needs.
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3. Inan order issued September 27, 1989, the MMS stated
that, because Phillips had not used the method set out in the
Procedure Paper, it had undervalued NGLPs that were used
internaly without being sold. Theorder required Phillipsto recal cu-
late and pay roydtiesonadl of its offshoreleasesfrom January 1977
through February 1988. Pet. App. 78a-85a.

The MM S sdf-audit and payment order issued to Phillips made
clear that for al non-arm's-length NGL P transactions, the lowest
published spot pricewasin fact the minimum vaue permitted. Pet.
App. 8la-82a. The order assumesthat the value of production for
al non-arm's-length contractswill equa or exceed the relevant spot
price. Indeed, asthe district court later recognized, the MMSin
effect required Phillipsto usereported spot pricesasthe“formulas’
to computethe proper royalties. Pet. App. 43a. The predictability
(and inflexibility) that result from the treatment of spot pricesas
“roydty calculation formulas’ istheentire basisfor the finding of
“sygemic deficiencies’ that done can judtify the broad compulsion
of alesseeto revisit years of accounts. See Pet. App. 41a-453;
Phillips Petroleum Co. v. Lujan, 963 F.2d 1380, 1386 (10th Cir.
1992).

Rather than appeding the MM S orders within the Department
of thelnterior, Phillipsfiled suit in the United States District Court
for the Northern Didtrict of Texasin October 1989.* Phillips sought
adeclaratory judgment that the order wasinvaid and an injunction
againg itsenforcement. The action was consolidated with lawsuits
challenging two other royalty payment ordersthat the MM S had
issuedto Phillips, and asmilar actionfiled by the Atlantic Richfield
Company. Pet. App. 21a-22a. The consolidated action followed
the course set out in the Arco Opp.

! The parties agreed that the MM S orders were final for the purpose of judicial
review. Pet. App. 22an.6.
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ARGUMENT

The petition recites and examines the exceptionsto the notice-
and-comment requirements of the APA in an effort to distract the
Court from thefundamental nature of the spot-price rule— and the
fundamental soundness of the decision below on the notice-and-
comment issue. Thus, the petition ssimply ignoreswhat it cannot
controvert: thecontrolling characteristic of thespot-priceruleisthat
it compelslesseesto pay royatiesmeasured against Spot prices, or
face substantia late payment charges. Under these circumstances,
the Fifth Circuit unquestionably was correct that the MM S could
not enforce the spot-price rule without first subjecting it to public
notice and the opportunity for comment mandated by the APA.
Moreover, because many of the circumstances compelling that
conclusion are unique to the mineral leasing context, thiscaseisa
poor vehicle for this Court to review the broader APA issues
discussed in the petition.

A. ThePetition Should Be Denied Becausethe Spot-Price
Rulels Subject to APA Notice-and-Comment Proce-
duresUnder Any Reasonable Standard

The petition does not advance astandard for distinguishing rules
that are subject to the noti ce-and-comment requirement of the APA
fromthosethat are not. Theomissonisreveding. AsthisCourt
hasobserved, 5U.S.C. § 553 effectively distinguishesbetween, on
the one hand, substantiverulesthat are subject to public noticeand
the opportunity for comment, and on the other hand, agency pro-
nouncements that are restricted to matters of procedure or that
smply elaborate upon existing ruleswithout imposing new or dif-
ferent legidative requirements on their own. Chryder Corp. v.
Brown, 441 U.S. 281, 301-302 (1981). Under any standard, the
spot-pricerulein the Procedure Paper, as applied and enforced by
the MMS, is asubstantive rulethat may not be promulgated and
enforced without notice and comment. That conclusion is
compelled by the facts of this case and does not depend on the
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gpplication or thecontoursof the* substantial impact” test advanced
in Brown Express, Inc. v. United Sates, 607 F.2d 695, 702 (5th
Cir. 1979).

1. The Spot-Price Rule Is Not a “Rule[] of Agency
* * * Procedure” Because It Regulatesthe Primary
Conduct of Private Parties

a. Thiscase presentsan unusud Stuation inwhich agency action
affects — indeed, defines — the contractual duties of private
parties. The MM Ssadoption of aroyalty calculation method for
itsauditorsin fact establishesthe roydtiesthat lessees are obligated
to pay under their leases.

The government admits that, “[a]s a practical matter, * * *
lessees track and report their own production, its value, and the
royaltiesduethereon.” Pet. 7. The method that the government
usesto eva uatethesufficiency of roydty paymentsthusdictatesany
rational lessee's calculation of royatiesat thetime of payment; the
priceof correcting underpayments, with interest, far exceeds any
potentid saving. Thisisespecidly true because lessees must clam
any royaty overpayment withintwo years, 43U.S.C. 8 1339, while
the government has at least Six yearsto collect underpayments, 28
U.S.C. § 2415(a) — if not forever, asthe court below held in the
ruling that we have challenged in our petition in No. 94-1287.
Thus, if the MM S'smethod of cal culation resultsin adecision that
royaties have been underpaid in some months but overpaid in
others, thelesseewill beliablefor al the underpaymentsbut in most
circumstances will be time-barred from recovering any
overpayments.

The spot-price rule does not merely set forth a procedure to be
followed when the MM S auditsroyalty payments, but dictatesthe
substantive criteriafor adecision asto the adequacy of royalties.
By subgtituting a different standard for royalty calculations, the
Procedure Paper impermissibly “narrow[s]” and “alter[s]” the
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substantive” groundsonwhichthe[MM S] will act” in demanding
additional royalties (Industrial Safety Equipment Association v.
EPA, 837 F.2d 1115, 1120 (D.C. Cir. 1988)) — and, therefore,
the substantive standardson which aninformed lesseewill calculate
and pay roydtiesinthefirsinstance. In other words, the spot-price
rulemust befollowed not merely by government auditors, but by al
federd natura gaslesseeswho wish to avoid underpaying roydties
and incurring late payment charges. The spot-priceruleclearly is
arulethat private parties (i.e., lessees) “must obey”; it therefore
was subject to the notice-and-comment requirements of the APA.
Id. at 1121.

Accordingly, the petition cannot succeed in its strained attempt
(at 23-24) to draw anal ogies between this case and both Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, Inc., 435 U.S. 519 (1978), and Department of
Transportation v. Air Transport Assn, 498 U.S. 1023 (granting
certiorari to 900 F.2d 369 (D.C. Cir. 1990)), vacated and
remanded, 498 U.S. 1077, dismissed as moot, 933 F.2d 1043
(D.C. Cir. 1991). Both Vermont Yankee and DOT v. ATA
involved challengesto agency rulesthat dealt unambiguoudy with
matters of procedure. The question in Vermont Yankee was the
extent to which courts could force an agency to engage in
proceedings that were concededly beyond those required by the
APA. InDOT v. ATA, acourt of appedl s had required notice-and-
comment procedures for an agency's rules governing discovery,
settlement, and hearing procedures.

Here, by contrast, it isnot a“procedura device[]” (Vermont
Yankee, 435 U.S. a 546) but arule of decisonthat isat issue. The
spot-pricerule meansthat, in thevast mgjority of cases, the agency
will order the payment of back royalties and late payment charges
by lesseeswho failed to use that sourcein computing their royalty
obligations. That is a matter not of procedure, but of substance.
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b. What doomsthe government's position in thiscaseis not the
“substantial impact” test, but another, universally accepted
proposition from Brown Express. “[T]helabel that the particular
agency puts upon its given exercise of administrative power isnot
* * * conclusive; rather it iswhat the agency doesin fact.” Pet.
App. 7a(quoting Brown Express, 607 F.2d at 700). The courts
cited inthe petition (at 24 & n.8) asrejecting or retreating from the
“substantial impact” test nonethel ess agree that the government
cannot secureimmunity from APA rulemaking requirements smply
by couching substantive tandards of private conduct intermsof the
agency's review of that conduct. See, e.g., JEM Broadcasting
Co., Inc. v. FCC, 22 F.3d 320, 326-328 (D.C. Cir. 1994);
Metropolitan School District v. Davila, 969 F.2d 485, 489 (7th
Cir. 1992); Friedrich v. Secretary of HHS, 894 F.2d 829, 834-
835 (6th Cir.), cert. denied, 498 U.S. 817 (1990); General
Motors Corp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir.
1984) (en banc), cert. denied, 471 U.S. 1074 (1985).

Inthe D.C. Circuit, the“procedura” label isreserved for those
rulesthat “do not themsdaves dter therights or interests of parties,”
but merdly “dter themanner inwhichthe parties present themsdlves
or their viewpointsto theagency.” JEM Broadcasting, 22 F.3d at
326 (quoting Batterton v. Marshall, 648 F.2d 694, 707 (D.C. Cir.
1980)). Rules that, like the spot-price rule, “change[] the
substantive criterid’ that an agency applies are not procedura and
are not exempt under Section 553(b). Reeder v. FCC, 865 F.2d
1298, 1305 (D.C. Cir. 1989).

The Ninth Circuit agrees that the notice-and-comment
requirements apply to rules that “implement existing law [by]
imposing general, extrastatutory obligations’ and thus “affect the
substance” of an agency determination. Southern California
Edison Co. v. FERC, 770 F.2d 779, 783 (9th Cir. 1985). The
spot-price rule — which creates an obligation to pay royalties
based on a value of production that is no less than the lowest
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relevant spot price— does not merely “affect” but in fact dictates
the substance of an MM S evaluation of aroyalty's sufficiency.

Under Seventh Circuit law, the spot-pricerule creates” new * *
* duties’ by requiring lessees to pay royalties based on asingle
source of spot pricesrather than on the broader and more flexible
criteriaset out in theregulation. Davila, 969 F.2d at 490. And,
under the Sixth Circuit's standard, the spot-pricerule is clearly
“mandatory, not advisory.” Sate of Ohio Department of Human
Servicesv. United Sates Department of HHS, 862 F.2d 1228,
1234 (6th Cir. 1988). It imposes an effective floor on what may
conditutethe“vaueof production” (or its“fair market vaue’) under
theregulation. Seeibid. (notice-and-comment provisions applied
to arulethat “imposed a ceiling ex proprio vigore’ on abenefit,
where the published regulation did not include the ceiling).

In sum, under any reasonable analysis, the spot-priceruleisa
substantive rule subject to the noti ce-and-comment provisions of
Section 553; indeed, that ruleis precisely thekind that would most
benefit from the “mature consideration of rules of general
application” that consultationwith affected partieswasintended to
produce. Chrysler Corp., 441 U.S. a 303. Thiscaseisthusan
inappropriate vehiclefor fine-tuning the analysis of the statutory
standard.

2. TheProcedure Paper Did Not I nterpret But Rather
Contradicted the Governing Published Regulation

There is another reason why the spot-price rule had to be
promulgated under the notice-and-comment procedures of the
APA. ThisCourt recently heldthat “ APA rulemaking [is] required”
when an agency rule* adopt[s] anew position inconsistent with * *
* exiging regulations.” Shalala v. Guernsey Memorial Hospital,
115 S. Ct. 1232, 1239 (1995). The spot-price rule was
incons stent with and effectively superseded thefive-factor test set
forth in the governing regulation, 30 C.F.R. § 206.150. Just as
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APA rulemaking was required for promulgation of Section
206.150,% so was it necessary for its successor.

The spot-priceruleisnot an interpretativerule. TheMMSdid
not “rel[y] upon the language of the statute and its legislative
history,” or onthegoverning regulation, in order to state“what it
thinks the [regulation] requires.” Davila, 969 F.2d at 492. In
announcing the spot-pricerule, the Procedure Paper did not even
acknowledge the existence of Section 206.150, much less purport
tointerpret the published regulation. Andin direct contravention of
the expressterms of the regulation, the Procedure Peaper itsdlf did
not take “ posted prices’ into account at all.

Indeed, the spot-price rule forbids consideration of posted
prices or the other factors enumerated in the regulation. Quite
clearly aroyalty calculation might comply with the published
regulation but not with the unpublished spot-pricerule. Asaresullt,
the spot-price rule “effectively amends aprior legidativerule” and
therefore is subject to the notice-and-comment requirements of
Section 553. American Mining Congress v. Mine Safety &
Health Administration, 995 F.2d 1106, 1112 (D.C. Cir. 1993).

The Department was free to make the substantive judgment that
“goot prices* * * areabetter indicator of value than posted prices’
(Pet. App. 1064). Because“posted prices’ and not “ spot prices’
were listed among the factors to be considered under
Section 206.150, however, thischangeto exact increased royalties
could come only through an amendment of the regulation using the
APA procedures that the Department eventually followed, not
through peremptory and unilateral action. See Shalala, 115 S. Ct.
at 1239.

2 See Oil and Gas and Sulphur Operationsin the Outer Continental Shelf, 44 Fed.
Reg. 13,527 (1979) (notice of proposed rulemaking for, inter alia, 30 C.F.R. §
250.643, |ater redesignated § 206.150)).
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B. TheUnusual Context of the Decison Below Limitslts
Effect and Makes It a Poor Vehicle for Resolving
Questions Under the Administrative Procedure Act

The effect of the decision below is not so sweeping as the
government suggests. Most regulationsthat nominally pertainto
agency procedure do not in fact create substantive rules of decison
or dictate the course of action private parties must take indepen-
dently of their dedlingswithintheagency. Theminerd leaseroyaty
settingishighly unusud: agency action determinesthe extent of a
private party's contractua liability to the government. Inaddition,
the MM S has demonstrated that it can easily promul gate notice-
and-comment regulations that alert lesseesto the precise methods
that will be used to calculate the value of production on which
royalties must be paid — as it did in the 1988 regulations that
superseded both Section 206.150 and the Procedure Paper. See
30 C.F.R. 88 206.150-.159 (1994).

Theminera leasing context raises unusua issues because of the
government's hybrid role as both regulator and contractual party.
Asaresult, this case is peculiarly inappropriate as a vehicle for
broadly examining agency rulemaking under the APA.

Moreover, the Secretary's claim (Pet. 26) that the decision
below impairshisahility to conduct the minerd roydty management
program should be taken with alarge grain of sdt. First, because
the Procedure Paper was superseded in 1988, its validity has no
continuing effect on that program. Second, when the Department
ultimately decided to comply with the APA when changing its
product valuation methods, it found littledifficulty in promulgating
detailed new regulations. See Revision of Gas Royalty Vauation
Regulations and Related Topics, 53 Fed. Reg. 1230 (1988) (codi-
fied, inter alia, aa 30 C.F.R. 206.150-.159); id. at 1231
(recognizing the need for continuing “timely revisonsto regulatory
provisions’ in order “to alleviate problems’). The Secretary's
apocalyptic warnings are unfounded.
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C. TheGovernment'sPetition Confirmsthelmportance Of
the Petition in No. 94-1287, Which Should Be Granted
Regardless of the Disposition of the Government's
Petition

The Fifth Circuit's decision generated another certiorari petition:
Phillips petitionin No. 94-1287. Inthat petition weask this Court
to review thelower court's determination that the general six-year
datute of limitationsfor contract actions brought by the government,
28 U.S.C. § 2415(a), did not apply to MM S royalty collection
actions.® Our petition demonstratesthat, unlikethe APA issue, the
statute of limitations issue merits review by this Court.

Indeed, the order against Phillips that is the subject of the
government's petition illustrates the extremesto which the MMSis
willing to push its asserted (and, in the Fifth Circuit, confirmed)
ability to seek stale, allegedly underpaid royalties from lessees.
Although the Procedure Paper itself acknowledged that the Six-year
limitation applied (Pet. App. 1314), the 1989 order required Phillips
to recalculate and to pay royalties dating back to January
1977—12% years before the administrative payment order was
issued and 15% years before the government asserted a
counterclaim in district court to enforce payment of the alleged
contractua liability. See No. 94-1287 Pet. 7-8 & Pet. App. 30a
3la. The government's position on the two issues amountsto a
claim that it may amend lease royalty regulations without first
seeking the views of those affected by itsaction, and then enforce
the terms of the amendment against lesseesto collect additional
royalties on production that occurred in the distant past. It would
be especidly unjust for this Court to deny review of the statute of
limitationsissuewhileraising thepossihility of vaidating the Depart-
ment's enforcement of the spot-price rule.

% In response to the government's petition, Atlantic Richfield Company filed a
cross-petition (No. 94-1479) on the same statute of limitations issue.
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Moreover, the combination of the two issues in one case
presents a val uable opportunity to conserve judicial resources.
Both issuesinvolve the government's attempt to abuse the specid
position of the Interior Department and the MM Sin the minera
leasing programin order to subject private partiesto substantial and
unjust liabilities. The statute of limitationsquestion resultsfromthe
government's effort to transform the MMS's ability to issue
adminigtrative ordersin the course of pursuing its contract claims
into adevicefor removing mineral lease contractsfrom the scope of
thegenera statuteof limitationsfor contract claimsbrought by the
government. The APA question arisesfrom the government'seffort
to use the fact that a government agency audits royalties as the
premisefor imposing substantive requirementson royalty payors
that are superficialy disguised as mere guiddinesfor the agency's
auditors.

Becausethe Fifth Circuit correctly decided the APA issueinthis
unique context, it would be inappropriate to grant review of the
guestion presented in the government's petition. A grant of
certiorari in responseto the government's petition, however, makes
agrant of Phillips petition al the more necessary in order to avoid
injustice.
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CONCLUSION

The petition for awrit of certiorari should be denied. If the
petition nevertheessisgranted, the petitionin No. 94-1287 should
be granted and heard together with this case.

Respectfully submitted.
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