No. 95-813

In the Supreme Court of the United States

OctoBER TERM, 1995

BRAD BENNETT, et a., Petitioners
V.

MARVIN PLENERT, et a., Respondents

On Writ of Certiorari tothe
United States Court of Appeals
for the Ninth Circuit

BRIEF OF THE AMERICAN FARM BUREAU
FEDERATION, CALIFORNIA FARM BUREAU,
IDAHO FARM BUREAU, TEXASFARM
BUREAU, AND OREGON FARM BUREAU
ASAMICI CURIAE IN SUPPORT OF PETITIONERS

JoHN J. RADEMACHER TiMOTHY S. BisHOP

General Counsel Counsdl of Record

RicHARD L. KRAUSE MicHAEL F. ROSENBLUM

American Farm Bureau JEFFREY W. SARLES
Federation TrRACY M. FLYNN

225 Touhy Avenue

Mayer, Brown & Platt
Park Ridge, Illinois 60068 190 South LaSalle Street

(708) 399-5700 Chicago, Illinois 60603
(312) 782-0600

Counsel for Amici Curiae
[Additional counsel listed on signature page]




S-
QUESTION PRESENTED

Whether privatelandownersarewithinthe“zone of interests”
of the Endangered Species Act and thus have standing to chalenge
the government's failure to adhere to that statute's enforcement
standards and procedures.
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INTERESTSOF THE AMICI CURIAE’

The American Farm Bureau Federation (“AFBF’) is a
voluntary general farm organization organized in 1920 under the
Genera Not-For-Profit Corporation Act of the State of Illinois.
AFBF was founded to protect, promote, and represent the
business, economic, socia, and educational interests of American
farmers and ranchers. AFBF has member organizationsin all 50
gates and Puerto Rico representing more than 4.4 million members
and ther families. Amici Cdifornia, 1daho, Oregon, and TexasFarm
Bureaus are constituent members of AFBF, representing the
interests of farmers and ranchersin their respective states.

The AFBF and state Farm Bureau amici have adirect interest
inthe outcome of thiscase. Their farmer and rancher membersown
or lease significant amounts of property, on which they depend for
their livelihoods and upon which al Americansrely for food and
other basic necessities. Amici'smembers useand enjoyment of their
land has often been restricted by application of the Endangered
SpeciesAct (“ESA” or “Act”). The decision below deniesamici
and their members the right to bring judicial challenges to such
restrictions, even where an agency flagrantly violates express
provisonsof the ESA. In consequence, amici haveastrong interest
inreversng theNinth Circuit'sruling that farmersand rancherswho
have been harmed by the U.S. Fish and Wildlife Service's
(“FWS''s) perverse application of the ESA have no standing to
bring ajudicial chalenge.

Websdievethat amici'sexperienceinlitigating ESA issueswill
be helpful to this Court in reaching a decision. For example, the
AFBF and Idaho Farm Bureaus have recently appealed to the

" The consents of the partiesto thefiling of thisamicusbrief areon
file with the Clerk.

! Texas Farm Bureau has additionally endorsed theamicuscuriae
brief in support of petitioner filed by the State of Texasin thiscase.
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Ninth Circuit adecision by adistrict court in Idaho that—based on
the Ninth Circuit's ruling in this case—denied them standing to
challenge the government'slisting of five species of Snake River
snailsasendangered or threatened. Seeldaho FarmBureau Fed'n
v. Babbitt, 900 F. Supp. 1349, 1360 (D. Idaho 1995) (“Five
Snails Case’).

Inthe Five $hails Case, the Farm Bureau plaintiffsallege that
FWSfailed to follow procedures and apply standards mandated by
the ESA, including the requirement that FWS use the “ best scientific
and commercia dataavailable’ in making alisting decision. 16
U.S.C. 8 1533(b)(2). As aresult, plaintiffs contend, they were
denied accesstoriver watersfor recreational and agricultural use
andredtricted inthetypeof agricultural practicesthey could employ.
Thedidtrict court, relying heavily onthe Court of Appeals opinion
inthis case, held that the plaintiffs lacked standing because their
injuriesdid not fal within the zone of interests of the ESA. 900 F.
Supp. at 1360.

On apped intheFive Shails Case, the Farm Bureau plaintiffs
arguethat the zone of intereststest does not apply to their Situation
because they were directly regulated by the ESA and the FWS's
listings. Inthe dternative, plaintiffs contend that even if the zone of
intereststest does gpply, they satisfied its requirements by showing
that they had been and would continue to beindirectly regulated by
the snall listings. The Five Shails Caseillustrates one common and
concrete way in which the ESA harms farmers and ranchers. If
standing is denied them in such cases on the basis of Bennett, Farm
Bureau memberswill be denied any significant avenue of relief
against regulatory excesses in the ESA listing process.

ARGUMENT

Amici agreewith Petitionersthat the zone of intereststest isnot
applicable where Congress has expresdy made standing cotermi-
nous with thereach of Articlelll by enacting abroad citizen suit
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provision like that in the ESA, 16 U.S.C. § 1540(g)(1). Our
purposein thishbrief, however, isto show that if the Court findsthe
zone of interests test applicable to this proceeding, the text,
structure, and purposes of the ESA, aswell asthis Court's prece-
dents, mandate that farmers and ranchersinjured by government
fallureto adhereto the ESA's procedures and standards are within
the ESA's zone of interests and have standing to seek redress.

I. FARMERSAND RANCHERSARE WELL WITHIN
THE ZONE OF INTERESTSOF THE ESA

The Court of Appealsbanished farmersand ranchersfromthe
zone of interests of the Endangered Species Act. But this Court has
held that persons have standing to chalenge government action that
has caused them injury, provided thereisa“plausible reationship”
between the injured party'sinterests and the policies incorporated
in“the overall context” of the statuteat issue. Clarkev. Securities
Indus. Assn, 479 U.S. 388, 401-403 (1987). The policies
embodied in the ESA require government agencies both to protect
endangered species and, in the course of doing so, to weigh the
impact of species-protection measureson privatelandowners. Thus,
the relationship between the interests of the plaintiffsin thiscase and
the purposesof theESA ismorethanthe® plausible’ link demanded
in Clarke; the plaintiffsmust havetheir day in court if the balancing
process contemplated by the ESA isto take place at all.

A. FarmersAnd RanchersAreRegulated By The ESA
And Hence Are Within Its Zone Of Interests

It iswell-established that injured personswho are “ “regulated
by the statute * * * in question” are within its zone of interests.
Association of Data Processing Serv. Orgs. v. Camp, 397 U.S.
150, 153 (1970) (“ADAPSO”). Farmers and rancherstypically
satisfy thistest. No one, for example, ismore heavily impacted by
FWS's disregard for the standards imposed by the ESA in the
preparation of biologica opinions than the rancher plaintiffsinthis
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case. Plaintiffswill have less water available for irrigation and
recreation, which will determine how they can use their land.
Though thisform of regulation may be indirect, it is regulation
nonethdess. It ignoresthe redities of the Stuation to maintain, asdid
the Court of Appeals (63 F.3d at 917 n.2), that the government's
actions here regulate only itself and not the plaintiff ranchers.

Another example of how the ESA regulates farmers and
ranchersisthe “take” prohibitions of the Act. Once a speciesis
listed, these prohibitionsapply automatically. They oftenlimit or
prevent themost routine agricultura activities, from clearing land to
plowing fields. See Babbitt v. Smveet Home Chapter of Communi-
tiesfor a Great Or., 115 S. Ct. 2407 (1995). It is purefiction to
pretend that listing decisions do not regulate the conduct of farmers
and ranchers. See Five Snails Case, supra.

Farmersand ranchersareimpacted by the ESA soimmediately
and to such agreet extent that they are effectively regulated by the
gatute and are obvioudy withinitszone of interests. But evenif this
were not the case, there can be no doubt that Congress envisioned
that procedura constraintson FWSwould benefit landownersand
intended that they have standing to enforcethoselimits. Farmers
and ranchers activitieswould fal outside the ESA's zone of interests
only if their interestswere so “marginaly related” to the statutory
schemethat Congressreasonably could not have intended to permit
them to enforce the relevant provisions of the Act. Clarke, 479
U.S. at 399. Thistest for standingisnot “especialy demanding”; in
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fact, there need be “no indication of congressional purpose to
benefit the would-be plaintiff” at all. Id. at 399-400.

B. TheESA Provides Procedural Protections Against
Needless Economic Harm To Private Landowners

Congress sought to protect property ownersagainst unreason-
ableand overbroad regul ation under the ESA by requiring respons-
ble agenciesto factor the economicimpact of species-protection
proposals into their decision-making.

The ESA requires that any action taken by government
agencies to protect endangered species be “reasonable and
prudent” (16 U.S.C. 8 1536(b)(3)(A)), that agencies “tak[€e] into
consideration the economic impact” of their action in abaancing
processthat weighsthe respective benefits of acting or not acting
(8 1533(b)(2)), and that they rely on the “best scientific and
commercid dataavailable’ (8 1536(a)(2)). Thenatural and ordinary
meaning of these provisionsisthat Congressintended that ESA

2 Evenif therancher plaintiffswere not subject to ESA regulation,
they should have standing as economic competitors of the endan-
gered fish and their champions. Indeed, the Court of Appeas
justifieditsdenia of standing based ontheplaintiffs “ competing
interest” with the suckers. 63 F.3d at 921. This Court often has
granted standing to the economic competitors of regulated parties.
E.g., Clarke, 479 U.S. at 409 (trade association representing
securitiesentitieshad standing under statute regul ating banks); Air
Courier Conf. v. APWU, 498 U.S. 517, 529 (1991) (* competitors
of regul ated entitieshave standing to challengeregulations’); see
also ADAPSO, 397 U.S. a 156; Arnold Tours, Inc. v. Camp, 400
U.S. 45, 46 (1970); Investment Co. Inst. v. Camp, 401 U.S. 617,
620-621 (1971).
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enforcement should be as aggressive as necessary to prevent
species extinction but not more so, and that enforcing agencies
should minimize any detrimental economic impact of species
protection on property owners. In determining whether the zone of
intereststest is satisfied, courts properly consider the “overall
purposes’ of the statute in question and are not limited to consider-
ation of any particular statutory section. Clarke, 479 U.S. at 401.
Althoughthe* economicimpact” considerationisrequired specifi-
caly for designationsof critical habitat (§ 1533(b)(2)), it reaches
morewidely and clearly reflectsone of the* overall purposes’ of the
ESA.

For one example, it isimpossible to conceive how an agency
decision can satisfy the 8 1536(b)(3)(A) requirement that it be
“reasonable and prudent” if that decision was reached without
takinginto account itslikely economic impact. Economic conse-
guences always inform a reasonable and prudent decision. For
another, the statute specifically requires “consideration of the
economic impact of * * * designating critical habitat” (124 Cong.
Rec. 38134 (1978) (Statement of Rep. Leggett)), including “revi-
sons’ toand“excluson[s]” from habitat designation. § 1533(b)(2).
Properly interpreted, the ESA demandsthat economicinterestsbe
taken into account at every stage of the species protection process.

Other provisionsof the ESA likewiseindicateacongressiona
purposeto require that agencies balance the interests of landown-
ers, broadly conceived, against the goa of species protection. For
example, the Act'srequirement that an agency conduct ahearing on
alisting proposal, if requested (8 1533(b)(5)(E)), createsaforum
in which competing interests can be aired. But farmers and
ranchers ability to demand a hearing and make statements on a
listing proposa would be meaninglessif they were denied standing
to challenge the agency's unreasoned and arbitrary rejection of their
views. Other provisionstoo—such asnotice and comment require-
ments more demanding than those imposed by the Administrative
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Procedure Act—would be otiose if Congress' sole concern were
to protect endangered species; they show that a more balanced
approach was intended.?

Faintiffsalegethat in preparing itsbiologica opinion on how
to protect two endangered species of suckers, FWS failed accu-
rately to assessand balance the competing interests at stake. Asa
result, FWSdevel oped an unreasonable and imprudent planto save
thefish, requiring substantialy higher-than-necessary water levelsin
theKlamath reservoirsand thereby inflicting substantial harm on
loca property ownerslike plaintiffswho depend on that water for
irrigation and other purposes. Because the solution proposed by
FWS and adopted by the Bureau of Reclamation goes far beyond
what was necessary to save the fish, plaintiffs allege, respondents
acted unlawfully and should be restrained.

The ESA contemplatesthe possibility that agencieswill adopt
overbroad species protection measures of the type alleged by
plaintiffs. The Act incorporates standards to guard against this
overreaching. Plaintiffsallege aviolation of those standards and
seek to restore agency consideration of the full array of interests
contemplated by Congress. The Court of Appealswould bar them
from doing so.

That Congressdid not specificdly identify farmers and ranchers
asbeneficiaries of the ESA isof no moment. This Court in Clarke
recognized that classes of persons not specificaly mentioned ina
statute nevertheless often fall within its zone of interests and have
standing. 479 U.S. at 395-396 & n.10 (citing ADAPSO, 397 U.S.

®  For dl thesereasons, amici urge this Court to reconsider its
dictum in Tennessee Valley Auth. v. Hill, 437 U.S. 153, 184
(1978), that Congress intended to authorize species-protection
measures“whatever thecost.” It isvery doubtful, giventheplain
language and structure of the statute, that any agency decision
concerning species protection may be madewithout first employing
cost-benefit analysis.
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150, and Arnold Tours, Inc. v. Camp, 400 U.S. 45 (1970)). Here,
concernfor theinterests of farmersand ranchers—partieswhose
interests are inevitably and obviousdly affected by the ESA
redtrictions—is*“[ijmplicit in the Satutory provisons,” and thusther
very concrete and substantial injuriesfall withinthe statute's” zone
of interests.” Barlow v. Collins, 397 U.S. 159, 164 (1970); see
aso Sveet Home, 115 S. Ct. at 2410 (assuming without discussion
that landowners and logging companieshad standing to challenge
regulations promulgated under the ESA).

The Congressional mandate that agencies identify and weigh
economic and other interests when considering species-protection
measures is both eminently reasonable and completely consistent
with contemporary thinking regarding the interrel ated issues of
protectingtheenvironment and promoting agricultural production.
Farmers and ranchers are centra playersin the ecosystem that the
ESA seeksto protect. They havelong prided themselves on being
stewards of the land. Indeed, it is through their dedication to
scientific conservation methods and willingnessto devel op and em-
brace new technology that the United Statesis ableto produce, on
about 300 million acresof crop land, food and other essentia sthat
would otherwise require setting aside a billion or more acres for
farming. Theefforts of the farming and ranching community have
thusfreed some 700 million acresfor other uses, including species
conservation.

The FWS itself has recognized that the ESA mandates this
mutual ly reinforcing approach, defining itsown responsibility under
the ESA as “protecting or restoring the function, structure, and
species composition of an ecosystem while providing for its
sustainable socioeconomic use,” and including asits* partners’ in
that effort “ corporateand individual landowners.” United States
Fish & Wildlife Service, An Ecosystem Approach to Fish and
Wildlife Conservation (1995) (emphasis added). By requiring that
the government's species protection efforts be “reasonable and
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prudent” and take account of “economic impact[s],” the ESA
contemplatesalasting and hedlthy relationship between the humans
and animal swho share theland—not the single-minded pursuit of
Species protection at any cost.

Agency regulation that failsto take full account of economic
and other consequences upsets the balanced rel ationship between
agricultural production and species protection, and thus runs afoul
of thisbroad statutory purpose. Justice O'Connor, concurring in
Sweet Home, recognized that FWS, in the course of enforcing the
ESA, might well engagein just such “questionable gpplications’ of
itsregulations. 115 S, Ct. at 2421. Plaintiffs suit—clamingthat the
government swept asidethe balancing of landowners and species
protectioninterestsrequired by the ESA intheinteragency consulta-
tion process—strengthens the species protection program enacted
by Congressby invitingjudicid correction of “questionablegpplica-
tions” Thedecisonbeow deprives plaintiffs of the ability to enforce
the very part of the Act designed to protect their interests.

C. FarmersAnd RanchersMust Have Standing If The
ESA'sProcedural LimitsAre To Be Enforced

It would make no sense to impose a requirement that species
protection be “reasonable and prudent” (16 U.S.C. §
1536(b)(3)(A)) if no one had standing to challenge unreasonable
and imprudent agency action. By denying theplaintiffsstandingin
thiscase, the Court of Appealseffectively removed overregulation
by the challenged agencies from any judicial oversight. Such an
extreme position not only defies common sense, but also conflicts
with the well-established principle that injury resulting from a
regulatory agency'sfailureto abide by required proceduresismore
than sufficient to confer standing. E.g., Gladstone Realtors v.
Villageof Bellwood, 441 U.S. 91, 103-104 (1979) (complainants
had standing where they were “ dissatisfied with the * * * delays’
resulting from HUD's procedural irregularities).
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Becausefarmersand ranchersareregulated and economically
impacted by the ESA, and because their property houses so many
listed species, farmers and ranchers are “ reasonabl e candidates’
(Clarke, 479 U.S. at 403) to serve as“reliable private attorney[ 9|
general” (ADAPSO, 397 U.S. at 154) to monitor the government's
compliance with the Act. In many instances, they may bethe only
classof interested partieswith the incentive and information neces-
sary to play such awatchdog role. See Five Shails Case, infra pp.
14-15. Thus, if farmers and ranchers do not have standing to
chdlengethegovernment'soverregulation, itisunlikely that anyone
does, and therewill exist nojudicia safeguard against agovernment
run amok.

Itisessentid, then, if FWS and other agencies areto be con-
strained within statutory limits, that economically affected persons
like plaintiffs be accorded standing. Seedso FCCv. Sanders Bros.
Radio Station, 309 U.S. 470, 477 (1940) (granting standing under
the Communication Act of 1934 tothe only classof personslikely
to have“asufficient interest to bring to the attention of the gppellate
court errors of law” by the FCC); Schering Corp. v. FDA, 51
F.3d 390, 396 (3d Cir. 1995) (pioneer drug manufacturers are
“well-positioned” to monitor the FDA regulationsat issue because
they possessthe scientific data” to recognize when the FDA may
dray fromthelegidatively mandated testing requirements’). Other-
wise, those statutory limits effectively will be unenforceable.

D. TheCourt Of Appeals Motivation Test For Standing
Would Abrogate An Important Check On Govern-
mental Misconduct

The Court of Appealswould limit standing under the ESA to
plantiffswith the* correct” motivation. Only thosepurporting to be
motivated by “aninterest inthe preservation of endangered species’
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(63 F.3d at 919) would be permitted to challenge governmental
misconduct in enforcing the Act. The court below thereby effectively
transformed the zone of intereststest from an objective check for a
minimal nexus between a plantiff'sinterest and the satutory scheme
into a subjective inquiry into the plaintiff's motivation.

Asonefederd digtrict court correctly reasoned in arecent case
presenting asimilar challenge to standing under the ESA, to deny
standing to plaintiffsmotivated by their own economic well-being
rather than species protection would leave FWS* unrestrained” so
long asit “cloaksany of itsactsin thelaudabl e robe of endangered
and threatened species protection.” Mausolf v. Babbitt, 913 F.
Supp. 1334, 1342 (D. Minn. 1996). And such ablanket exemption
from procedura regularity, the court continued, would be*aform
of totditarian virtue [and] foreignto therule of law.” 1bid. (holding
that snowmobilershad sandingto chalengeNationd Park Service's
closureof nationa park areaswithout following proper notice and
comment proceduresbecause“ interests other than those asserted
on behaf of endangered speciesa sofdl within the zone of interests
protected by the ESA™).

Y et, that is precisaly the Court of Appedls “Catch-22" holding
inthiscase: if the government'sregulatory zeal leadsit to overstep
the congtraintsimposed upon it by the ESA, the only partiesable to
challenge the government's misconduct would be those with no
incentive to do so. Asapractical matter, no one would enforce
these important statutory protections. Congress could not have
intended such a bizarre resullt.

To illustrate the implications of the Court of Appeals rule,
supposethat federa agenciesclosed Grand Canyon or Y elowstone
Park onthe ground that human visitorsthreatened the survival of a
listed rodent, and did so without following the ESA's required
procedures. According to the court below, the affected tourists
would have no standing to sue because their interests would be
opposed to those promoted by the ESA. Likewise, the ruling below
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would routinely deny standing to farmers whose livelihoods are
directly and significantly impacted by aregulation designed to
protect alisted species, such asthe farmer who istold he may not
bring an areaof landinto productive use becauseit harborsalisted
mole, or who may not protect livestock from the ravages of a
protected predator. Cf. Christy v. Lujan, 490 U.S. 1114, 1115-
1116 (1989) (White, J., dissenting).

These hypothetica's may seem far-fetched. But at ord argument
inMausolf, counsel for thefederal government urged that “thereis
absolutely nojudicia recoursefor persons who contend the FWS
acts overzealoudly on behalf of listed species.” 913 F. Supp. at
1342 n.13. And, in response to a hypothetical posed by the court
(with reference to the national park at issue), the government
“asserted that the FWS could close the entire park to human
accessto minimize the possibility of any incidental takesof pro-
tected species.” Ibid. (emphasisadded). Asthe court summed up
the government's “remarkable position,” such an action would be
“immunefrom challenge, and entirely beyond review, becauseit
benefits, rather than harms, endangered or threatened species.”
Ibid. Congress could not have intended that government regulation
roam so unchecked.

Toavert such aradical unleashing of governmenta power, the
zone of interests test for standing has not been—and should not
be—treated as a motivation test, as the Court of Appealswould
have it. Courts are ill-suited to engage in such an inquiry. A
motivationtest for standing, moreover, would prevent courtsfrom
hearing the variety of positionsthat the ESA clearly contemplatesis
to be consdered asdisputes arise over species protection. It would
result in a skewed federa environmental policy reflecting the
positions of only certain favored groups espousing only one set of
the interests incorporated into the ESA's statutory scheme. See
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generaly Ring & Behrend, Using Plaintiff Motivation to Limit
Sanding: An Inappropriate Attempt to Short-Circuit Environ-
mental Citizen Suits, 8 J. Envil. L. & Litig. 345, 355 (1994).

E. TheDecison Bdow WasA PrematureAnd Partisan
Ruling On The Merits

The Court of Appeals ruling was, in effect, a premature
resolution of the merits of plaintiffs claims. Standing isathreshold
guestion, not a stand-in for resolution on the merits. But, as one
commentator has pointed out, “[c]anvassing the entire statute and
legidative backgroundfor indiciaof protectiveintent necessarily
involve[s| apreliminary examination of the meritsand aforecast of
the strength of the claims.” Albert, Sanding to Challenge
Adminigtrative Action: An Inadequate Surrogate for Claim for
Relief, 83 Yale L.J. 425, 494-495 (1974). Here, plaintiffs
allegation wasthat FWSfailed to prepareitsbiologica opinionin
conformity with the ESA'srequirements. By denying standing to
plaintiffs—the only personswith sufficient injury and incentiveto
bringajudicia challenge—and thereby totally immunizing FNS's
conduct fromjudicid review, the Court of Appealseffectively ruled
that FWS did no wrong (indeed, that it never can do wrong when
it extends species protection). Such a ruling was premature
because, as this Court explained in Investment Co., so long as
Congress “arguably” legidated against the challenged conduct,
whether Congressactudly did sois“aquestion for the merits.” 401
U.S. a 620. Especidly given the procedura posture of thiscase—a
motion to dismiss prior to any discovery—the Court of Appeals
should not have short-circuited plaintiffs opportunity to support
their allegations.

The problem isnot smply one of timing, but of basic fairness.
The Court of Appeals version of the zone of interests test would
transform courts from neutral adjudicatorsinto partisansfavoring
only onesidein environmenta adjudication. The absurd implications
of reserving standing only for proponents of a certain course of
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action—inthiscase only for those assarting a“ community of interest
[with] thesuckers’ (63 F.3d at 921)—may be demonstrated with
anillugtration. Suppose Congress were to pass a statute prohibiting
alteration of any building determined to be “ahistorical treasure.”
Overzealousregulators ban ateration of homes built before 1960,
preventing ahomeowner from pursuing abadly needed renovation.
Because the homeowner hasinterests at oddswith historic preser-
vation, he or she would not have standing to chalengethe ban. A
court thuswould uphold the overregulation without ever hearing
substantive arguments against it.

This Court never intended its zone of interests tes—a mere
“glossonthe meaning of [APA] § 702" (Clarke, 479 U.S. at 400
n.16)—to be wielded as a sword in this manner, vanquishing
enemies of whatever point of view a court adopts as politically
proper. This Court should restore the zone of interests test to its
properly neutral and objective role—helping to ensure that those
whose interests Congress required to be considered are granted
standing to sue an agency that has ignored that mandate.

F. Thelmpact Of The Decision Below Extends Well
Beyond The ESA Provisions At Issue Here

The Ninth Circuit's niggardly approach to ESA standing is not
restricted to the species-protection sections of the ESA at issue
inthiscase. A federal district court in Idaho dready hasrelied on
the ruling below to deny standing to farmers and ranchers chal-
lenging species-listing decisionsby FWS. See Five Shails Case,
900 F. Supp. at 1360. The Court of Appeals rulewould quash all
effortsto constrain ESA enforcement within the confines of the
statute.

In the Five Shails Case, farmers and ranchers sued to enjoin
the FWS's listing of five species of Snake River mollusks as
endangered or threatened. The Plaintiffs alleged that the listings
threstened both the continued viahility of their agriculturd operations
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by denying them use of river waters and their recrestiona enjoyment
of themollusk habitat. They maintained that inreachingitsdecisons,
FWSignored procedures and failed to apply standardsrequired by
the ESA. Thedidtrict court, relying heavily on the Bennett opinion,
denied the plaintiffs tanding becausethear injuriesdid not fal within
the zone of interests of the ESA. 900 F. Supp. at 1360.

Thus, the distorted and cramped vision of standing advocated
by the Court of Appealsaready has been extended by one court
and iscertain, if upheld, to annul the right of injured parties to
challenge governmental improprietiesin many additiona areas of
environmental regulation. A proper understanding of the zone of
interests test should be restored before the damage done to
individual landowners becomes irreparable.

II. THE COURT OF APPEALS DENIAL OF STANDING
VIOLATES SEPARATION OF POWERS

Solong asit stayswithinthelimitsof Articlelll, Congress, as
the author of the ESA, hasthe authority to determine ESA standing
reguirements. See ADAPSO, 397 U.S. at 154 (“ Congress can, of
course, resolve the question one way or another, save as the
requirements of Article Il dictate otherwise”). Thus, whether
plaintiffs havestanding to bring thislitigation “turnson congressond
intent, and al indicators helpful in discerning that intent must be
weighed.” Clarke, 479 U.S. a 400. See dso Scalia, The Doctrine
of Sanding as an Essential Element of the Separation of
Powers, 17 Suffolk U. L. Rev. 881, 885 (1983) (standing “is
largely within the control of Congress”).

In enacting the ESA, Congress|eft no doubt about itsintent.
Perhaps foreseeing efforts to challenge the standing of private
landownersto bring ESA actions, Congresstook careto inscribe
in the statute the broadest possible standing provision:
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“[A]ny person may commenceacivil suit onhisown
behdf * * * to enjoin any person, including the United
Statesand any other governmental instrumentality or
agency * * * whoisdleged to bein violation of any
provision of thischapter or regulation issued under the
authority thereof.”

16 U.S.C. 81540(g)(1)(A). That provision proceeds specifically to
authorize “any person” to do exactly what plaintiffsin this case
did—sue “the Secretary where there is aleged afailure of the
Secretary to perform any act or duty under section 1533 of thistitle
whichisnot discretionary withthe Secretary.” 1d. § 1540(g)(1)(C).
Asonecommentator explained with regard to such “ citizen suit”
provisions, they are designed to permit abroad array of partiesto
“question the procedural regularity” of agency action. Jaffe, The
Citizen as Litigant in Public Actions: The Non-Hohfeldian or
Ideological Plaintiff, 116 U. Pa. L. Rev. 1033, 1044 (1968). That
precisaly characterizes both Congress purposein enacting § 1540
and plaintiffs allegations in thislitigation.

Congressthus has spoken ontheissue of plaintiffs standing. A
broad citizen suit provision like that in the ESA represents Con-
gress chargeto courtsto beinclusivein the diversity and breadth of
interests accorded the right to chalenge governmental misconduct.
SeeGladstone, 441 U.S. at 103-104 (acitizen suit provision of the
Fair Housing Act “ containsno particul ar statutory restrictionson
potential plaintiffs’); Middlesex County Sewerage Auth. v.
National Sea Clammers Assn, 453 U.S. 1, 16-17 (1981) (the
citizen suit provision in the Federal Water Pollution Control Act
“wasintended by Congressto alow suitsby [a] broad category of
potentia plaintiffs’); Svan View Coalition, Inc. v. Turner, 824 F.
Supp. 923, 928-929 (D. Mont. 1992) (based on the citizen suit
provisionof the ESA, challengersto the adequacy of abiologica
opinion prepared by FWS had standing to sue). What Congress has
granted, the judiciary may not, without violating separation of



17

powers, take away. The Court of Appeals further violated the
principleof separation of powersby dighting Congress mandate
that FW'S bal ance the economic costs and benefits of its species-
protection decisions. As Professor Sunstein has commented,
“[algency rgection of congressional enactments’ that mandate
“cogt-benefit badancing” is*incongstent with the system of separa:
tion of powers.” Sunstein, What's Sanding After Lujan? Of
Citizen Quits, “ Injuries,” and Article 111, 91 Mich. L. Rev. 163,
217-218 (1992).

This separation-of-powers principle underlying the law of
standing “prevent[ s] the anti-majoritarian federal judiciary from
usurping the policy-making functions of the popularly elected
branches.” Fletcher, The Sructure of Sanding, 98 YaleL .J. 221,
222 (1988). The Ninth Circuit panel in this case clearly disagreed
with Congress resolveto grant standing broadly to personsinjured
by enforcement of the ESA. But such policy determinations, under
our system, are the province of the legidature. The Court of
Appeasimpermissibly overstepped its proper boundsby using a
narrowly concelved and hopelessly biased zone-of-interests
reguirement to thwart Congress purpose to ensure that affected
citizens could serve as acheck on excessve regulation in the name
of species protection. By reversing the Court of Appeals unwar-
ranted exercise of judicial power, this Court will give effect to
Congress intent and to the separation of powersembodied in our
Consgtitutional structure.

CONCLUSION
The judgment of the court of appeals should be reversed.
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