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QUESTIONS PRESENTED

1. Whether the Fifth Circuit and the district court correctly
held, in agreement with every other court of gppealsto consder the
Issue, thet petitioners claim for disgorgement of “surplus’ assets
under section 502(g)(1)(B) of ERISA, 29 U.S.C. 8§ 1132(a)(1)(B),
should be decided by the court, and not ajury.

2. Whether the Fifth Circuit and the didtrict court correctly held
that the language of the pension plan and the summary plan
descriptionswas nat in conflict and did not prohibit an amendment
permitting theemployer to recoup any resdua asststributableto
employer contributionsfollowing the compl etetermination of the
plan and the satisfaction of dl liabilitiesto participantsand their
beneficiaries.

3. Whether the language of the pension plan required the
digtribution of “surplus’ assetsto aclass of participants upon the
partial termination of the plan.
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each of itsmembers submit thisbrief in oppogtion to the petition for
awrit of certiorari in this case.*

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. A-1to A-36)
isreported a 36 F.3d 1308. Thedidtrict court'sopinion (Pet. App.
A-39t0 A-183) isreported at 764 F. Supp. 1149. The order of the
digtrict court gtriking petitioners demand for ajury trid (Pet. App.
A-184 to A-185) is unreported.

JURISDICTION

The court of appeals entered its judgment on October 21,
1994, and denied petitioners petition for renearing on December 1,
1994. Petitionersfiled their petitionfor awrit of certiorari onMarch
1, 1995. Thejurisdiction of thisCourt isinvoked under 28U.S.C.
§ 1254(1).

STATEMENT

Petitioners, former participantsof the Penson Plan of Gulf Oil
Corporetion (the* Gulf PensonPlan” or the“Plan”), brought this
case as aclass action under the Employee Retirement Income
Security Act of 1974, 29 U.S.C. 88 1001 et seq. (“ERISA™),
againg Chevron Corporation (“Chevron”), Gulf Oil Corporation
(“Gulf”), the Chevron Corporation Retirement Plan (“Chevron
Aan”), the Gulf Penson Plan, and severd affiliated entities. The
dispute arose out of the merger of Chevron and Gulf in 1984, and
the subsequent merger of the pengon plansof thetwo companies
in 1986.

! Incompliance with Rule 29.1, respondents sate that they have
no parent companies or non-wholly owned subsidiaries.
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In a carefully-reasoned opinion the court of appeals
unanimoudy affirmed thedidtrict court'sjudgment on each of the
three issues presented by the petition: (1) whether participants
seeking equitablerdief under ERISA section 502(a)(1)(B), 29
U.S.C. 8§1132(a)(1)(B), areentitied to ajury trid; (2) whether the
language of summary plan descriptions of the Gulf Pengon Plan
prohibited thereverson of surplusassststotheemployer following
the satisfaction of all ligbilitiesunder the Plan; and (3) whether the
terms of the Gulf Pension Plan required the payment of surplus
aseistothe participantsupon apartid termination. Only thefirg of
theseissuesinvolvesalegd question of any generd gpplication, and
thisCourt'sreview of that question is unnecessary because every
court of gppealsto consder it has agreed that participants are not
entitiedtojury trids. Theremaning twoissuesarecompletdy fact-
bound, and dependent on the particular pension plan documents
hereinvolved. Thedidrict court and the court of gppedsreviewed
these documentswith paingtaking care and correctly decided those
issues.

1. In1975,theGulf Oil Corporationformed the Gulf Penson
Pan to adminiger three penson plansthat had beenin effect a the
company for many years. Thelargest of those plans—the Annuities
and BenefitsPlan (“A&B Plan” )—was a defined benefit plan
funded entirely through contributionsmadeby Gulf. Two smaler
defined bendfit plans—the Contributory Retirement Plan (“CRP”)
and the Supplementa Annuity Plan (* SAP” }—oontained employer
and employeecontributions. Theissuesraised by thepetitionrdae
solely to the allocation of what petitioners characterize asthe
“surplus assets’ of the A& B Plan, and thus solely to funds
contributed by Gulf to finance the defined pension benefits of its
employees. The parties settled dl claimsreatedto the CRP and
SAP plans before this case went to the court of gppeds. Thereis
adsonoissueastowhether petitionerswill recavedl of the defined
pension benefits under the A& B Plan; those benefits are fully
guaranteed and secured. Pet. App. A-2 to A-6.
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In March 1984, Chevron and Gulf agreed to merge. The
companies operated separatdy under aganddill agresment with the
Federal Trade Commission until 1985, when themerger was
gpproved and completed. In July 1986, the Gulf Pendon Plan and
the Chevron Corporation Annuity Planwere combined to cregtethe
ChevronPlan. Section 18.d of the Chevron Plan provided that the
employer would be entitled to any resdua assets|eft over after dll
of the benefits under the Plan had been paid to particpantsand their
beneficiaries. Pet. App. A-4.

2. PditionersfiledthissuitinNovember 1986, daming, inter
alia, that apartia termination of the Gulf Plan had occurred asa
result of reductionsintheworkforce. They further contended that,
asaconsegquence, participantswereentitled not only to aguarantee
of thar pengon benfits (which Chevron agread to confer), but o
to aprorata share of the “surplus’ assets of the Gulf Plan. Pet.
App. A-4to A-6, A-8. Thedidtrict court granted Chevron'smotion
to drike petitioners demand for ajury trid. 1d. & A-184. The court
subsequently found that a partial termination had occurred
but—after conducting an exhaugtive review of plan documents
prepared over the course of more than 40 years—held that
petitionerswere not entitled to any distribution of plan assstsand
that those assats could eventudly revert to the employer in the event
thet the plan was completdy terminated and dl of the benefits due
to the participantswere stisfied. Id. a A-51to A-114, A-6t0 A-
8.
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3. Thecourt of gopedsaffirmed, rgecting petitioners dam
that they wereentitled to adigtribution of surplusassetsupon partid
termination.? The court explained that section 4044(d)(1) of
ERISA, 29U.S.C. §1344(d)(1), plainly permitsreversontothe
employer of resdud assetséttributableto employer contributions
following termination of the plan and satifaction of dl lighilitiesto
participants and their beneficiaries. Thelanguage of the A& B
Plan—which statesthat “[a] Il of theassetsheld intrust, after
provision for any properly chargeable expenses, shall be used
solely for the [ participants] until all liabilities under the Plan
shall have been satisfied in full” (Pet. App. A-17 (emphasis
added))—al so permits areversion to the employer after the
stidaction of dl liabilities Referencesin the Flan documentsto the
“irrevocability” of thetrust merdly pargphrased therequirementsof
the 1939 Internal Revenue Codeand did not precludeareverson
of aurplusassetsafter thetrust purpose had been fulfilled. Because
the Tax Code and ERISA require that plan assets be used for the
“exclugvebendit” of participantsand permit reverson to employ-
ersafter ligbilitieshave been stisfied, therepetition of “exclusve
bendfit” languagein the Plan documentscannot beread to preclude
areversion. Pet. App. A-10to A-31.

2 Becausethe court of appeals held that petitioners were not
entitled to adistribution of surplusassetsupon partia termination,
it declined to consider whether or not apartid termination had taken
place. Pet. App. A-9to A-10 & n.11.
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In afootnote (Pet. App. A-30 n.25), the court of appedals
rejected theargument that languageinthesummary plan descrip-
tions (* SPD”) of the A& B Plan prohibited any reverson to the
employer. Thecourt recognized that under itsdecisonin Hansen
v. Continental Ins. Co., 940 F.2d 971, 982 (5th Cir. 1991), the
language of the SPD governsif thereisaconflict betweenthe SPD
and the Plan terms, but there was no conflict among the Plan
documents in this case that would call that rule into play:

Wedo not congder thelanguege of the A& B Planto
be ambiguous, nor do we find any conflict between its
terms and those of the summary plan descriptions.
Indeed, the summary descriptionsof the A& B Flan, inthe
portions concerning changesto the plan, track thelan-
guage of the Plan itself * * *.

Pet. App. A-30 n.25 (emphasis added).

The court of gppealsaso reected petitioners clam that they
wereentitled to ajury trid. The court observed (Pet. App. A-35n.
29) that “no issues of fact remain to bedecided by ajury,” meking
thejury demand anirrdevanceinthisproceeding. In addition, the
court of gppedl sexplained that the clam had no legd basis. The
court gpplied theandysscdled for by Teamstersv. Terry, 494
U.S. 558, 565 (1990), examined this Court'sruling in Firestone
Tire& Rubber Co. v. Bruch, 489 U.S. 101 (1989), and held that
nojury trid wasrequired becausethe nature of petitioners causeof
action was dosdy andogousto an eguitable proceeding under the
law of trusts and because the remedy petitioners
sought—distribution of trust assets—was andogousto equitable
restitution. Pet. App. A-33to A-35.
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REASONS FOR DENYING THE PETITION

Petitioners argument that actions under ERISA sec-
tion502(a)(1)(B), 29U.S.C. § 1132(8)(1)(B), should betried to
ajury has no relevance in acase such asthisonewhich turns
exdusvdy onlegd issues andwas, inany event, properly rejected
by thedidrict court and the court of gppeds By repetitioudy citing
afew obsoletedidtrict court decisons, petitionersatempt to portray
thefederd courtsasdivided ontheissue, but petitionerspointedly
ignore the uniform line of court of gpped s authority (including
decisonsin gx circuitssinceFirestone) rgecting their jury trial
argument. Petitioners other two argumentsarefact-bound in nature,
resting entirly on the particular language of the pengon plansand
relaed plan documents, and were correctly resolved by thedidrict
court and the court of gppeds. Therewasno dissent from the pandl
ruling bdow and no votein favor of pand renearing or rehearing en
banc. Review by this Court is unwarranted.

I. TheCourtsOf AppealsUnanimously Have Held
That TherelsNoRight ToA Jury Trial For Claims
Under ERISA Section 502(a)(1)(B)

Pdtitioners argument that they areentitied to ajury trid ontheir
“aurplus’ damsismeritlessbecause, asweexplan beow, every
court of gppealsto condder theissue has conduded thet thereisno
right toajury trid inthese circumstances, and this Court'sopinions
directly support those recent rulings. We note at the outset,
however, that the jury trial issueis not properly raised here,
because, asthe court of gppedsexplained (Pet. App. A-35n.29),
by thetimeit decided this case most issues had been sttled and “no
Issues of fact remain to be decided by ajury.” Thedistrict court
likewise found specificaly (id. at A-134 n.55) that questions
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surrounding petitioners daimto surplusassets“ aredl questionsof
law.” Thus, any conceivable error in denying petitioners jury
demand was harmless, and could not bethe bassfor anew trid or
other relief. Deringer v. Columbia Transp. Div., 866 F.2d 859,
864 (6th Cir. 1989) (any eror in the digtrict court'sdenid of ajury
tria was harmless when the determinative issue was properly
decided by the court); Bowlesv. U.S Army Corpsof Engineers,
841 F.2d 112, 117 (5th Cir.), cert. denied, 488 U.S. 803 (1988);
Laskarisv. Thornburgh, 733 F.2d 260, 264 (3d Cir.), cert.
denied, 469 U.S. 886 (1984).

Beyondthis, petitioners argument that they wereentitledtoa
jury tria isutterly baseless. Petitionersassert that this Court's
passing referenceto contract law inFirestone Tire & Rubber Co.
v. Bruch, 489 U.S. 101, 112 (1989), “changed the law” and
nullified sub slentioalong lineof court of gppeds authority holding
thet damantsunder ERISA section 502(8)(1)(B) arenct entitled to
jurytrids. Pet. 10-11 & n.3. To support thisargument, petitioners
cteahandful of didrict court decisonsthat havedlowedjury trids
insaction 502(8)(1)(B) casesinhighly dissmilar drcumdances Pet.
14.

What petitionersfail to inform the Court, however, istha in
additionto the uniform line of court of gpped's authority predating
Firestone, six circuitshave considered theissue subsequent to
Firestone, and eech has held thet plaintiffsarenot entitled to jury
trials. Houghton v. Spco, Inc., 38 F.3d 953, 957 (8th Cir.
1994); Borst v. Chevron Corp., 36 F.3d 1308 (5th Cir. 1994)
(thiscase); Garrett v. Merchant's, Inc., 27 F.3d 563, 1994 U.S.
App. LEX1S14962 (4th Cir. 1994) (unpublished opinion); Kirk v.
Provident Life& Accident Ins. Co., 942 F.2d 504, 506 (8th Cir.
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1991); Blake v. Unionmutual Sock Life Ins. Co., 906 F.2d
1525, 1525-1527 (11th Cir. 1990); Bair v. General Motors
Corp., 895 F.2d 1094, 1096-1097 (6th Cir. 1990); Cox v.
Keystone Carbon Co., 894 F.2d 647, 649-650 (3d Cir.), cert.
denied, 498 U.S. 811 (1990); Panev. RCA Corp., 868 F.2d 631
(3d Cir. 1989). Seegenerdly Soindli v. Gaughan, 12 F.3d 853,
855-858 (9th Cir. 1993) (in acase under ERISA section 510, the
court of gopedshddthat “jury tridsare generdly unavallable under
ERISA").?

¥ Soindliisnot directly on point becauseit arose under ERISA
section 510, 29 U.S.C. § 1140, not under section 502(a)(1)(B).
Three of the ten digtrict court decisions cited by petitionersare dso
section 510 cases and are thus also not analogous to this case.
McDonald v. Artcraft Electric Supply Co., 774 F. Supp. 29, 35-
36 (D.D.C. 1991); Vicinanzo v. Brunschwig & Fils, Inc., 739 F.
Supp. 882, 882-883 (S.D.N.Y. 1990); International Union,
UAWv. Midland Seel Prods. Co., 771 F. Supp. 860, 862-863
(N.D. Ohio 1991).

None of the other district court cases cited by petitioners
involved aclaim for disgorgement of surplus pension plan assetsor
anything of asmilarly equitable nature. Qullivan v. LTV Aerospace
& Defense Co., 850 F. Supp. 202, 203 (W.D.N.Y . 1994) (action
to collect unpaid severance benefits); Padilla de Higgenbothamv.
Worth Publishers, Inc., 820 F. Supp. 48, 49 (D.P.R. 1993) (suit
claming negligenceand intentiona misconduct resultingin denid of
disability benefits); Seeplesv. Time Ins. Co., 139 F.R.D. 638
(N.D. Okla. 1991) (action to obtain medical benefits); Brasher v.

(continued...)
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Four of theten didtrict court casescited by petitionersarefrom
the Sixth, Eighth and Eleventh Circuits; those courtsof gppedshave
al rgectedjury trid demandsin smilar ERISA casesafter Fire-
gone. The Third, Fourth and Ffth Circuitshavea sorgected jury
trid damssnceFirestone, and no court of gppealsto congder the
Issuehasreached acontrary result. When thisunanimous court of
appedal sauthority isconsidered a ong with the equally uniform
authority prior to Firestone, petitioners assartion (Pet. 15) that “the
Hfth Circuitisout of gepwith the growing weght of decisond law
inthisarea’ rings hollow indeed.

We disagree with petitioners premise that the Firestone

decigon, which did not decide or even discuss whether ERISA
plantiffsareentitled to jury tria's, somehow “changed the law”

%(...continued)
Prudential Ins. Co., 771 F. Supp. 280 (W.D. Ark. 1991) (suit to
recover death benefits); Resnick v. Resnick, 763 F. Supp. 760,
763 (S.D.N.Y. 1991) (action to recover vested accrued pension
benefits); Rhodes v. Piggly Wiggly Alabama Distributing Co.,
741 F. Supp. 1542 (N.D. Ala. 1990) (suit to obtain health bene-
fits); Gangitano v. NN Investors Life Ins. Co., 733 F. Supp. 342
(S.D. Fla. 1990) (action to recover medical insurance benefits).
Although we question the correctness of these decisions, even
if ajury trial wererequired in an ordinary denia of benefitscaseit
would not follow that ajury trial would also berequired in acase
seeking the dismantlement of a$650 million trust and the equitable
distribution of trust assetsto participants who have aready been
guaranteed all of the benefitsthey were promised. Claimsof this
kind areexclusively equitablein character. Seepage 11 n.4,infra.
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regarding jury trids. To the contrary, at the core of the Firestone
decigonistherecognitionthat “ ERISA aboundswiththelanguage
and terminology of trust law” (489 U.S. a 110) and thet principles
of trust law should be applied in developing federal law under
ERISA. Seed so CurtissWright Corp. v. Schoongongen, No.
93-1935, dipop. a 11 (U.S. Mar. 6, 1995) (ERISA “follows
gtandard trust law principles’); Central Sates Penson Fund v.
Central Transport, Inc., 472 U.S. 559, 568-569 (1985)
(ERISA'sduties” arebased” onthe®law of truds’). Asthe court of
aopedshddinthiscase (Pet. App. A-34), “thelaw of trugs[ig an
areawithinthe exclusvejurisdiction of thecourtsof equity,” and
trust casssaretypicaly tried to the court. Petitionersargue (Pet. 10)
thet their daim for surplusassets must be regarded asalegd dam
because they seek amonetary recovery, but asthe court of gppeds
held, monetary rdief of the type sought by petitioners*soundsin
equity, and thus does not guarantee a jury trial, when it is
redtitutionary in natureor isintertwined with dlamsfor injunctive
relief.” Pet. App. A-35, citing Teamstersv. Terry, 494 U.S. a
570-571. See dlso Mertensv. Hewitt Associates, 113 S. Ct.
2063, 2068-2069 (1993).*

* Petitioners complaint made absolutely clear the equitable nature
of therdlief sought. Petitionersrequested rescission of the Chevron-
Gulf Planmerger, “ disgorge{ment]” of transferred Plan assets, and
“reformation” of Plan documents. Prayer for Relief 11 (k), (g) and
(m). All of thoseremedies are equitable. E.g., Teamstersv. Terry,
494 U.S. at 570 (disgorgement); Enserch Corp. v. Shand
Morahan & Co., 952 F.2d 1485, 1502 (5th Cir. 1992) (reforma
(continued...)
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[I. ThereWasNo Conflict Between The Summary Plan
Descriptions And The Terms Of The A& B Plan

Petitioners second claim (Pet. 15-19) isthat the court of
gppeds holding that reverdon of surplusassetswas not prohibited
by language of the summeary plan descriptionsconflictswithaprior
decigon of the Ffth Circuit and decidonsin other dircuits holding
that in the event of aconflict between the language of the SPD and
thetermsof the plan, the SPD prevails.® Petitioners assart that there
isaconflict between the language of the summeary plan descriptions
and thetermsof the A& B Plan regarding thereversonof surplus

*(...continued)

tion); W. DeFuniak, Handbook of Modern Equity 231-235 (2d
ed. 1956) (rescission and reformation). Moreover, it isincon-
ceivablethat surplus Gulf Plan assets could bealocated without an
accounting, another distinctively equitable remedy. See Prayer for
Rdief (o) (demanding “ an actuaria evauation” of the Gulf Plan);
Granfinanciera, SA. v. Nordberg, 492 U.S. 33, 44-47 (1989).

> Theptitionfasdy impliesthat Chevron hastaken areversion
of the surplus assets of the A& B Plan: “Petitionersand Chevron
fought at trial and on appeal over who isentitled under the Plan to
the gpproximatdly $650 millionin surplusassstsfromthe A& B Plan
that Chevron reverted to itself.” Pet. 15 (emphasis added). To
the contrary, Chevron has not taken any reversion of A& B Plan
assets, and, asthe court of appeals and the district court both re-
cognized (Pet. App. A-14, A-132), under ERISA, the Interna
Revenue Code, and theterms of the Chevron Plan, noreversionis
possible prior to the complete termination of the Plan and the satis-
faction of all liabilitiesto participants and their beneficiaries.
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assets thet the court of gppedsheld that the language of the SPDs
isrelevant only if the pengon plan isambiguous; and that in 0
holding the court below disregarded itsprevious decisonin Hansen
v. Continental Ins. Co., 940 F.2d 971 (5th Cir. 1991), and
cregted aconflict with other dirclits® Thisdaimisbased entirely on
amisstatement of the court of gppedals decison. See Pet. App. A-
30 n.25.

Petitionersneglect to mention that the court of appeds, inthe
remainder of the footnote they partidly describe (Pet. 17), ex-
presdy held that there was no conflict between the SPDs and the
terms of the Plan:

Wedo not condder thelanguege of the A&B Flanto
be ambiguous, nor do we find any conflict between its
terms and those of the summary plan descriptions.
Indesd, the summary destriptionsof the A& B Flan, inthe
portions concerning changesto the plan, track thelan-
guage of the Plan itself * * *,

Pet. App. A-30 n.25 (emphasis added). Thereis no reason why
thisCourt should recong der that factua issue, whichwasdecided
the same way by both the district court (Pet. App. A-112to A-
113) and the unanimous court of gppeds. SeeGraver Mfg. Co. v.
LindeCo., 336 U.S. 271, 275 (1949) (the Court does not grant
catiorari “for correction of errorsinfact finding,” especidly where
there are“concurrent findings of fact by two courts below”);
Goodman v. Lukens Seel Co., 482 U.S. 656, 665 (1987).

& Two of thethreejudges on the pandl in this case—Chief Judge
Politz and Judge Garwood—were also on the panel that decided
Hansen, the case petitioners claim they have now ignored.
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Moreover, the decision of the courts below that thereisno
conflict betweenthePlan and SPDsisplainly correct. Petitioners
clamof “conflict” isbased on the recitation in the SPDs of the
“exclugvebendfitrule’ language of ERISA section403(c)(1), 29
U.S.C. §1103(c)(1)—languagethat isfound in both the Man and
the SPDs. Asthe court of apped s(Pet. App. A-24 to A-26) and
thedistrict court (id. at A-106 to A-109) held, because ERISA
requiresplansto abide by theexclusvebendfit ruleand at thesame
timeexpresdy permitstheresidud assetsof adefined benefit plan
to revert to theemployer after dl liabilities have been satisfied
(ERISA section 4044(d)(1), 29 U.S.C. 8 1344(d)(1)), recitetion of
the “exclusive benefit” language in an SPD cannot be read to
preclude reversion.

When the holding of the court of appeals that thereisno
incong stency between thetermsof the Plan and the SPDsistaken
Into consderation, any semblanceof aconflict anong thecircuits
vanishes. The Fifth Circuit inthis case and in Hansen expresdy
agreed with other courts which have held that, in the event of a
conflict between SPD language and plan language, the SPD
language governs But that ruleisnot triggered where, ashere, there
isno conflict. As Judge Posner explained in one of the decisons
petitioners cite:

[An ERISA plan participant] isprotected by thefact
that, inthe event of adiscrepancy between the coverage
promisad in the summeary plan document and thet actudly
providedinthepolicy, heisentitled todamtheformer. *
* * But only if there is a contradiction between the
summary plan document and the policy. Thereisnot
inacasesuch asthiswherethe policy clarifiesrather
than contradicts the summary.
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Senkier v. Hartford Life & Accident Ins. Co., 948 F.2d 1050,
1051 (7th Cir. 1991) (emphasis added).

Insum, the court of gppedal s correctly held that therewasno
conflict between the SPD language and theterms of the A& B Flan:
the court's observation that the terms of the A& B Plan were not
“ambiguous’ thushasnoindependent Significance.” Intheabsence
of aconflict between the SPD and planterms, dl of the courts of
gpped scited by petitionerswould have reached the same conclu-
son asthe Ffth Circuit and the didtrict court: thet naither the SPDs
nor the terms of the A& B Plan prohibited areversion to the
employer.

[11. Nothing In The A& B Plan Or In ERISA Requires
Distribution Of Surplus Assets Upon A Partial
Termination Of The Plan

Petitioners find damisthet the court of gpped s misgpplied
ERISA law” (Pet. 19) in deaiding that petitionerswerenot entitled
toaprorata share of “surplus’ assets upon partia termination of
the A& B Plan®Thisdaim, again rgiected by both thedistrict court

" Asexplained on pages 5-6, supra, and in the opinion of the court
of appeals (Pet. App. A-16 to A-31), there was no ambiguity in the
Plan or SPDs.

8 Thepetition incorrectly suggeststhat asaresult of itsfinding
that there had been a partial termination of the Plan, the district
court held that “ Petitioners are therefore entitled to apro rata share
of the surplus assets in the Plan,” and that “[t]he Fifth Circuit
disagreed” with the district court on that point. Pet. 19. Both the
(continued...)
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(Pet. App. A-103to A-114) and the court of gppeds(id. a A-10
to A-31), isbased entirely on the language of the various plan
documents and does not present any issue of generd importance
that might possibly warrant Supreme Court review.

In condluding thet petitionerswere not entitled to any share of
“surplus’ assets upon partial termination, the court of appeals
recognized (Pet. App. A-14 to A-15, A-30to A-31) that the
concept of a“aurplus’ prior to the complete and find termination of
aplanismeaninglessasamétter of gatutory congruction (because
the exigtence and amount of asurplus cannot be determined until
after dl liabilities have been satisfied), and, if accepted by the
courts, would serioudy undermine datutory policy. The“actuarid
aurplus’ of anongoing planisahighly artificia concept based on
any number of assumptions about the participants (when will they
retire, how long will they live) and about the plan assats (particularly
about the anticipated earnings on those assts). Any didtribution of
“surplus’ assetsbeforefinal plan terminationwould deprivethe
employer and other employeesof thesafety cushion built up through
employer contributionsand diminish the security of the benefits of
the remaining participants. See Jereski, “ The Surplus Vanishes”
Forbes, Nov. 17, 1986, a 94; Much, “Pension Liabilities: Now
You See'Em, Now You Dont!,” Industry Week, Nov. 16, 1981,
at 72.

§(...continued)
district court (Pet. App. A-103 to A-114) and the court of appeals
(id. at A-10 to A-31) held that petitioners were not entitled to
surplus assets.
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Petitionershave not pointed to asnglefedera court decison
requiring distribution of surplusassatsupon partia termination, and
to our knowledge no federd court hasever reeched thet result. The
assarted conflict with the Seventh Circuit'sdecisonin Albedyll v.
Wisconsin Porcelain Co. Revised Retirement Plan, 947 F.2d
246 (7th Cir. 1991), isimaginary. Asthe Fifth Circuit pointed out
(Pet. App. A-19), Albedyll dedlt with acomplete and find plan
termingtion, not apartia termination. Inaddition, thelanguage of the
pension planinvolved in Albedyll, aswdl asan early outline of the
plan, expresdy provided that surplusassetswould be didributed to
the participants. 1bid.

On the other hand, federd courts consstently have held that
plan participantshave no daim to surplus assets a partia termina
tion. See, eg., Chaitv. Berngtein, 835 F.2d 1017, 1021 (3d Cir.
1987) (the partid termination vesting rule“ should not be extended
to gpply to surplusasts’); Walshv. Great Atl. & Pac. Tea Co,,
96 F.R.D. 632, 652 (D.N.J.) (“aright to excess assetsisnot a
benefit which can accrueto anindividud participant duringthelife
of theplan”), aff'd, 726 F.2d 956 (3d Cir. 1983); Van OrmanVv.
American Ins. Co., 608 F. Supp. 13, 25 (D.N.J. 1984); Morales
v. Pan American Lifelns. Co., 718 F. Supp. 1297, 1303-1304
(E.D. La 1989) (“[€]venif thefacts supported finding apartial
termination, plaintiffswould not beentitled tothealeged "surplus
benefits”), aff'd, 914 F.2d 83 (5th Cir. 1990). See also Mead
Corp. v. Tilley, 490 U.S. 714, 718 (1989) (“[i]f fundsremain after
“dl lidhilitiesof theplan to participantsand their beneficiarieshave
been satisfied,' they may be recouped by the employer”).
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Thelanguage of the A& B Plan clearly envisoned that upon
final termination, and“ satisfaction of al liabilitiesunder thePlan”
(Pet. App A-17), surplus assats contributed by theemployer would
revert to the employer. Nothing in that language even remotely
suggeststhat upon partial termination surplus assets should be
digtributed to asubsat of participants, and nothing in ERISA or
federal pension policy could support such awindfall.’

CONCLUSION
The petition for awrit of certiorari should be denied.

® Asthedistrict court explained (Pet. App. A-113 to A-114):

Thisconstruction of the Gulf Plan iscongistent with
the policies underlying ERISA. It guarantees that the
plaintiffswill receiveall benefitsaccrued under the A& B
Plan and the Gulf Plan. However, it aso alows the
employer, which made al of the plan contributions, to
recover any remaining surplusafter al planliabilitieshave
been satisfied. A contrary construction could deter
employersfrom fully funding plans, or from erring on the
gde of plan membersin making funding projections, out of
fear that the penalty for making a mistake in funding
calculations would be to forego an eventua right to
receive any surplus upon termination of the plan. This
consideration should not be understated. Underfunded
pension plans can serioudy prejudice members rightsto
receive benefits provided to them by the plan and, even
when those benefits are insured, can require the Pension
Benefit Guaranty Corporation, and ultimately the tax-
payers, to assume responsibility for them.
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