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REPLY BRIEF FOR THE PETITIONER

Respondent's brief revea stwo crucia areas of common ground
between the partiesin this case. First, Lewis now agrees with
Caterpillar that thedistrict court had jurisdiction to decidethe case.
He hastotally abandoned the soleargument that he made below and
in hisoppostion to the petition for certiorari, and the sole argument
endorsed by the court of appeals— that the district court lacked
jurisdiction at thetimeof judgment. Instead, implicitly conceding thet
thereisno jurisdictional defect requiring remand of the case to
State court, Lewis now contends, for the first time, that the federal
remova datuteindependently grants plaintiffs an absol ute statutory
right to aremand whenever remova wasimproper. Lewisacknowl-
edges (at Br. 7 n.3), however, that he did not make this argument
below or in his opposition to the petition. We explained in our
opening brief (at 13 & n.4) that thisfailureforeclosesLewisfrom
making the argument now; Lewis cannot explain why that rule of
waiver should not apply here.*

! Lewis argues that if the Court is unwilling to entertain his new
argument it should dismiss the petition as improvidently granted
“because there would then remain nothing to litigate.” Resp. Br. 7
n.3. Thiscontention issophistry. The petition for certiorari squarely
posed the sole question decided by the court of appeals. whether
judgment must be vacated “due to an aleged lack of diversity of
citizenship at the time of the removal when the nondiverse party was
dismissed from the action prior to trial.” Pet.i. Lewisresponded in
opposing the petition (as he had in the court of appeals) that remand
was necessary because a district court lacks jurisdiction to decide
acase whenever diversity was not complete at the time of removal,
even if complete diversity attached prior to trial. See, e.g., Br. in Opp.
6 (“thereisalack of subject matter jurisdiction”). Inreliance onthis
argument, much of Caterpillar's opening brief is devoted to estab-
lishing that the district court had jurisdiction to decide the case.
Lewiss present recognition that hisjurisdictional argument lacks merit
does not entitle him to advance awholly new statutory argument for
thefirst timein this Court — and his abandonment of the contention
herelied upon below surely does not entitle him to dismissal of thewrit
asimprovidently granted. Moreover, asLewishimself recognizes (at

(continued...)
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Second, Lewisevidently recognizesthe centrd redlity of thiscase
that hisapproach would lead to an enormouswaste of judicial re-
sources, asyearsof proceedingsand asix-day tria arethrown onto
the trash heap. Thus, candor forces Lewis to acknowledge that
Caterpillar'sapproach— which would avoid thishugeinefficiency
—is*superficialy appeding,” “ dedrable,” and“ attractive.” Resp.
Br. 1, 36. With this as background, the issue here is presented
garkly: whether anythingin the removal statute requiresthe Court
to set asidethedistrict court'sjudgment and remand the casefor a
new trid, eventhough Lewis (by hypothesis) received afair tria® be-
fore a competent court that had jurisdiction to decide the case.

Nothingintheremova statutes addressesthat question directly.
But the answer neverthelessisplain. The structure of the remova
provisions indicates clearly that Congress intended to preclude
unnecessary relitigation. This Court's decisionsin the area have
eschewed a* hypertechnaism” that would defeat the imperatives of
efficiency, economy, and findity. And Lewissmply cannot explain
why he should get anew trid whenthejurisdictiond defect of which
he complainswas cured yearsago. He accordingly cannot mount
a persuasive defense of the judgment below.

X(...continued)

Resp. Br. 7 n.3), his contention that Caterpillar did not raiseits current
argument prior to the rehearing stagein the court of appeals“may be
deemed waived” because it was not presented in the brief in opposi-
tion. Sup. Ct. R. 15.2.

2\We do not contend, as Lewis asserts (Resp. Br. 6 n.2), that he “had
no objectionsto the conduct of thefederal court proceeding.” But his
argument here does not turn on those objections; his rule would
require the Court to set aside the results of a concededly error-free
trial. If the Court reverses the court of appeals judgment, Lewis's
objectionsto the conduct of histrial may be addressed by the court of
appeals on remand.
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1. Lewissprincipa contentionisthat aremand iscompelled by
the language of 28 U.S.C. § 1447(c), which providesin relevant
part that “[i]f at any time beforefina judgment it appearsthat the
district court lacks subject matter jurisdiction, the case shall be
remanded.” Focusing on the word “shall,” Lewis insists that
“remand ismandatory” when jurisdiction did not exist a the time of
remova. Resp. Br. 14 (boldfaceinorigind). But thisargument rests
on aplain misreading of the statute. Section 1447(c) states the
black |etter rulethat afederal court cannot entertain aclamwhenit
“lackssubject matter jurisdiction” (emphasisadded); insuch circum-
stances, the statute providesthat aremoved case must beremanded
to state court. Here, however, the district court concededly did not
lack jurisdiction at thetime of trid and judgment, and this Court does
not lack jurisdiction now. Ininssting upon aremand, Lewisreads
the statute as though it saysthat cases must be remanded when the
district court “lacked jurisdiction at thetime of removal.” But that
is not what the statute says, and its actual language does him no
good at all.

Lewisasoiswrong in hisreliance on Section 1446(b), which
providesthat “acase may not be removed on the basisof [diversity
of citizenship] morethan 1 year after commencement of theaction.”
See Resp. Br. 18-19. This case was removed within one year of
theinitiation of suit. Of course, we assume for purposes of this
argument that the removal at that time waswrongful. But Section
1446(b) ssimply does not speak to that situation.

In fact, the history of the provision — which Lewis does not
address— demondirates that respondent draws precisdly the wrong
conclusion from Section 1446(b). The 1988 amendment to the
provision, which created the one-year limit on diversity removals
upon which Lewis relies, did so “as a means of reducing the
opportunity for removal after substantia progress has been madein
state court.” H.R. Rep. 100-889, 100th Cong., 2d Sess. 72 (1988).
Congress explained:



The amendment addresses problemsthat arise from achange of
parties as an action progresses toward trial in state court. The
elimination of partiesmay createfor thefirst timeaparty aign-
ment that supportsdiversity jurisdiction. Under [unamended)]
section 1446(b), remova is possible whenever this event occurs,
solong asthe change of partieswasvoluntary asto the plaintiff.
* * * Removal latein the proceedings may result in substan-
tial delay and disruption.

Ibid. (emphasisadded). The amendment creating the one-year limit
thuswasintended to prevent thedisruption of proceedingsthat have
progressed sgnificantly. Here, of course, it isLewiss gpproach that
would frugtratethis purpose by causing obviousdeay and disruption
of proceedings that are substantially complete.

2. The 1988 amendment of Section 1446(b) is of apiece with
other remova provisonsinacrucid respect: asweexplainedin our
opening brief (at 15-17), Congress crafted theremova statutesto
encourage economy and limit delay, thus aiding “the prompt and
efficient resolution of controversies based on Satelaw.” Carnegie-
Mellon University v. Cohill, 484 U.S. 343, 353 (1988). Lewis
makes no response to this argument.

Instead, he offersthe boilerplate observation that federd jurisdic-
tionisnarrowly construed so asto “limit[] the ability of state court
defendants to impinge on state sovereignty.” Resp. Br. 12; seeid.
at 23-25. But this hoary chestnut does Lewis no good here;
whether or not federd jurisdiction isconstrued narrowly asagenerd
matter, theexistence of federa jurisdictioninthiscaseisconceded.
Indeed, we explained in our opening brief (at 18) that where com-
pletediversity exists (asit did hereat thetimeof tria) federal court
isthe presumptively better forum for the resolution of the case.
Again, Lewisdoesnot answer thispoint. To the contrary, hisbrief
can be read to suggest that he seeks a new tria in state court
because he may therebenefit from“loca favoritism.” See Resp. Br.
22-23.



In any event, the Court repeatedly has refused to remand
removed casesto state court when doing so would disrupt ongoing
or substantially completed proceedings. See, e.g., Grubbs v.
General Electric Credit Corp., 405 U.S. 699 (1972); S. Paul
Mercury Indemnity Co. v. Red Cab Co., 303 U.S. 283 (1938).
Itsdecisions find support not only in the structure of the removal
statute, but also in abroader principle: that “‘ some consideration
must be givento practicalities”” Newman-Green, Inc. v. Alfonzo-
Larrain, 490 U.S. 826, 837 (1989) (citation omitted).®> And here,
those practicalities preclude a remand.

That principle applies with particular force here because the
district court'serror did not involve any independent policy of the
removal statute; instead, the district court made amistake in its
application of the jurisdictional rule set outin 28 U.S.C. § 1332.
Yet as we explained in our opening brief, and as Lewis now
evidently recognizes, Section 1332 does not requiredismissa of the
federd suit solong asan error of thissort iscured. That being so,
when the requirement of the removal statute at issue (that there be
juridiction inthe digtrict court) merely mirrorsthe requirement of the
jurisdictional statuteitself, it would be perverseiif the cure were
sufficient for jurisdictional purposesbut not for statutory removal
purposes.

3 Lewisingists (Resp. Br. 17 n.4) that Newman-Green has no bearing
here becauseit did not involve removal. But Newman-Green speaks
directly to the policy invoked by respondent. In that case, asin this
one, federal jurisdiction did not exist at the time the case entered
federal court. Indeed, in Newman-Green jurisdiction did not exist
even at the time the case wastried. But this Court did not find that
principles of federalism or comity required dismissal of the suit;
instead, the Court concluded that it would avoid a“waste of time and
resources’ by allowing the case to remain in federal court once the
jurisdictional defect was cured. 490 U.S. at 838.



3. Lewisneverthdessinsststhat “judicid efficiency” isnot “a
sound basisfor construing the remova statutes’ and that ashowing
of “prgudice’ isnot necessary for aplaintiff in hiscircumstancesto
prevail on appeal. Resp. Br. 24-25. In making this argument,
however, he offers no response at all to the observation in our
opening brief (at 14-15, 18-19) that harmless error rules apply in
thisarea. Nor does he contend that he was prejudiced in any way
by the fact that diversity did not become complete until sometime
after removal. Cf. Newman-Green, 490 U.S. at 838. Nor, apart
from hisinsubstantial statutory argument, does he even attempt to
explain why an error that has been cured should lead to aremand.
Thesefailuresareunsurprising, for Lewisspremiseisfundamentaly
wrong: the Court has recognized that the removal statutes are
designed to promote “ the val ues of economy, convenience, fairness,
and comity.” Carnegie-Mellon University, 484 U.S. at 353.

Lewissone attempt to demondtrate that his approach will further
thosevauesisamply slly. Heassertsthat, if thejudgment below is
reversed, “defendantswill have every reason to removeto federal
court, in the hope that some subsequent devel opments, such asthe
eventua dismissa of nondiverse defendants, will permit that caseto
be kept in federal court and thus immunize an initial erroneous
removal ruling from challenge on appeal.” Resp. Br. 21; seeid. at
19. Butit hardly can belikdy that defendantswill knowingly remove
acase in which federal diversity jurisdiction islacking (risking
sanctionsand irritating thetria court), in hopesthat the district court
will decidetheremova questionincorrectly and that diversity later
will come about — with the knowledge that if the district court
commitsthisinvited error and diversity doesnot become complete,
thejudgment will be vacated on appeal and they will facetria in
gtate court after al. The Court should not premiseitsdecison onthe
prospect that litigants will act on the basis of this Rube Goldberg
chain of contingencies.
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4. Caterpillar's position here draws substantial support from
Grubbs. There, acase wasimproperly removed to federal court,
wherethe suit wastried to judgment. Nonetheless, this Court held
that the case should not be remanded, notwithstanding the improper
removal, because “whether or not the case was properly removed,
theDistrict Court did havejurisdiction of the partiesat thetimeit
entered judgment.” 405 U.S. at 700. Grubbsthereforeinarguably
stands for the proposition that removal errors do not necessarily
require aremand.

Lewisofferstwo grounds onwhich to distinguish Grubbs. The
firgt, however, iswrong asafactua matter. He assertsthat Caterpil-
lar “concedes [that] the lawsuit [in Grubbs] could have been
removed to federal court whenitwasfiled.” Resp. Br. 16. Infact,
that isnot so. Aswe explainedin our opening brief (at 14-15 n.6),
there was no statutory basis on which the case could have been
removed. Grubbsinvolved asuit brought in state court by an out-
of-state plaintiff againgt anin-gate defendant; whilethe partieswere
diverse, removal on diversity groundswas unavailable because the
defendant was a resident of the forum state. See 28 U.S.C. §
1441(b). Accordingly, in Grubbs, asinthiscase, the suit wasunre-
movable at the time it entered federal court.

Second, Lewisingsts that the principle of Grubbs applies only
when therewas " express or implicit consent by the judgment loser
toremova.” Resp. Br. 18. But aswe dso explainedin our opening
brief (at 15 n.6), it made sensein Grubbsfor the Court to observe
that the case had been removed without objection; there, the
removal error — the mistaken invocation of 28 U.S.C. § 1444 by
the United States, a third-party defendant — never had been
corrected. Here, of course, the error was cured after removal and
theground for Lewissobjection accordingly wasrendered nugetory.

5. Findly, Lewismisunderstands our argument when he asserts
that wewould require plaintiffsto seek certification for interlocutory
appeal under 28 U.S.C. § 1292(b) asaprerequisite “for the preser-
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vation of the defense of lack of subject matter jurisdiction.” Resp.
Br. 27; seeid. a 25-36. Our point isthat Lewis could have sought
certification, which has been granted on removal questionsin the
Sixth Circuit. Having failed to do so, we continued, Lewis effec-
tively forfeited his right to pursue the issue because complete
diversity attached prior to hisappeal after judgment. See Pet. Br.
20. Of course, had diversity never become complete, Lewiswould
have been freeto raise hisargument on apped after judgment (and,
indeed, the court of appealswould have been required to raise the
issueonitsown motion had Lewisfaledto do so). Butdiversity did
become complete, and Lewissclaim accordingly has been rendered
moot.

Insum, Lewisoffersno plausiblebasi sfor upholding thedecison
of the court of appeals. He has not defended the Sixth Circuit's
jurisdictionad rationale. Hisaternativestatutory argument both has
been waived and isinsubgtantial. And he cannot offer any plausible
justification for arulethat requiresanew tria when the error about
which he complainswas cured long ago. In these circumstances,
Lewiss defense of the Sixth Circuit's hypertechnica and
counterintuitive rule should be rejected.
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For the foregoing reasons and the reasons stated in our opening
brief, the judgment of the court of appeals should be reversed.
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