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INTRODUCTION

The City'sargumentsasto why the complaint here did not even state aclaim sufficient to invoke
the circuit court'sequitable jurisdiction are completely without merit. The City'slead argument isthat this

Court should overrule Owens-lllinois Glass Co. v. McKibbin, 385 11l. 245, 52 N.E.2d 177 (1943), in

cases not subject to the Administrative Review Act, 7351LCS 8§ 5/3-101 et seq. ThisCourt, of course,
hasno power to do so; decisions by thelllinois Supreme Court are binding precedent that must befollowed
until that Court overrulesthem. Evenif this Court did have the authority to overturn Supreme Court
precedent, thereisno bassfor the underlying premise on which the City'sargument for overturning Owens
isbased -- that review by certiorari of adecison by the City Department of Revenueisidenticd tojudicid
review under the Administrative Review Act. Review by certiorari isconsiderably narrower than that
provided by the Administrative Review Act. Litigantslikethe plaintiffs herewould suffer significant
prgudiceif they are now forced to proceed before municipa agencies without the protections afforded by
either the Owens doctrine or the Administrative Review Act.

Therest of the City'sargumentsessentialy consst of improper attemptsto contest thefactsaleged
inthecomplaint. TheCity doesnot disputethat cabletelevisonisa'service" occupation under Illinoislaw.
Nonethdess, it assartsthat the provision of cable convertersand remotes are " separate” from the provison
of cable TV services and thus can be taxed. This completely ignoresthe redlity of the situation: the
converters and remotes are ussful only to recaive plaintiffs cableteevison services, asthe complaint clearly

dleges. Nooneinther right mind would lease aconverter and remotewithout a so subscribing tothecable



sarvice. Thisisaclassc exampleof astuation inwhich the property leased isincidental to the serviceit
accompanies.

At bottom, the problem with the City's positionisthat it -- likethetrid court -- smply refusesto
accept thefactual alegations contained in plaintiffs complaint. Those allegations, at aminimum, are
sufficient to state aclaim that the converters and remotes are incidental to the plaintiffs cabletelevision
sarviceand that the City'simposition of atax hereisunauthorized by law or imposed upon property exempt
from taxation. Sincethat isdl that isrequired to invoke the circuit court's equitable jurisdiction, it is clear
that the court erred in dismissing plaintiffs complaint.

l. THE OWENS DOCTRINE IS BINDING SUPREME COURT PRECEDENT AND
CANNOT BE OVERTURNED BY THISCOURT.

A. The Owens Doctrine Is Still The Law Where, As Here, The Administrative
Review Act Does Not Apply.

The City'sprincipa argument isthat this Court should jettison the Owens doctrine in caseswhere,
ashere, the Administrative Review Act does not apply. This Court could only takethat courseif it were
also willing to abandon anumber of other fundamenta legd principles, such asstare decissand therole
that the Supreme Court hasin establishing Illinois law.

Twenty years have passed Sncethelast successful challengeto the viability or scope of the Owens

doctrine, in [llinois Bell Telephone Co. v. Allphin, 60 I11. 2d 350, 326 N.E.2d 737 (1975). Inthat case,

the Supreme Court held that Owens and its progeny no longer applied "asto those situations covered by

the Administrative Review Act." Id. at 359, 326 N.E.2d at 742. The Court was careful, however, to



preserve Owensin cases not subject to the Adminigtrative Review Act; the Court did not even question
Owens's continued applicability to cases not covered by that statute.?

Infact, only two yearslater, the Supreme Court expresdy affirmed the continuing viability of the
Owens doctrine in cases where review is not available under the Administrative Review Act:

"Owens-Illinois Glass Co. v. McKibbin (1943), 385 Ill. 245, 256-57, reviewed the
decisionsof thiscourt regarding injunctiverelief in tax matters and acknowledged the
firmly established principle that “equity has jurisdiction to enjoin the collection of an
unauthorized tax, although there exists a concurrent remedy at law." Thisprinciple
continuesto be viable (see Sta-Ru Corp. v. Mahin (1976), 64 111. 2d 330, 334; 1llinois
Bell Telephone Co. v. Allphin (1975), 60 111. 2d 350, 359-361) despite amodification to
that rulecreated inlllinoisBell. InlllincisBell (6011l. 2d 350, 359), thiscourt held that the
above proposition from Owenswas no longer applicable where an administrative remedy
was available under the Administrative Review Act."

Snow v. Dixon, 66 111. 2d 443, 452-53, 362 N.E.2d 1052, 1056 (1977) (emphasis added). Thus, Snow
and lllinoisBéll establish conclusively that the Owensdoctrineisaliveand well in Stuationsnot covered by
the Administrative Review Act. This Court isrequired to follow that precedent. "[A] supreme court
decisonisthelaw of the State, and it isbinding upon both the circuit and appellate courts. Accordingly,
oncethe supreme court has declared the law on any point, [this court] may not refusetofollow it." Clark

Oil & Refining Corp. v. Johnson, 154 I11. App. 3d 773, 780, 506 N.E.2d 1362, 1366 (1st Dist. 1987).

See ds0 Peoplev. Gersch, 135111, 2d 384, 396, 553 N.E.2d 281, 286 (1990) (summarizing lllincisgare

y The City mischaracterizes lllinois Bell as a routine application of the exhaustion of remedies doctrine.
City Br. 14-15. Asthe decision itself indicates, however, the Court limited Owens specifically because of “the
adoption of the Administrative Review Act.” 60 Ill. 2d at 359, 326 N.E.2d at 742. This result was compelled
by the explicit language of the statute. See 735 ILCS § 5/3-102 (stating that where the Administrative Review
Act applies, "any other statutory, equitable or common law mode of review of decisions of administrative
agencies heretofore avail able shall not be employed after the effective date hereof").
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decisis principles). Asaresult, this Court need not entertain the City's policy arguments concerning
Owens.
Not only isthe continued viability of Owens settled by the Supreme Court'sdecisions, but this

Court also has expressly rebuffed an attempt to limit the scope of the Owens doctrine, based on an

argument (likethe City'sargument here) that an adequate remedy at law existed that had to be exhausted.

InWest Suburban Hospital Medical Center v. Hynes, 173 111. App. 3d 847, 527 N.E.2d 1086 (1st Dist.

1988), this Court held as follows:

"Where atax is unauthorized by law, or whereit islevied upon property exempt from
taxation, ataxpayer need not ook to the remedy at law, but may seek injunctiverelief.
Thesetwo exceptions[under Owens| congtituteindependent groundsfor equitablerelief.
In such cases, theremedy at law isnot exclusive, it is not necessary that the remedy at law
beinadequate. Rather, thetwo remedies, thelega remedy and the remedy of injunction,
are cumulative and the taxpayer may elect to pursue either one.”

Id. at 853,527 N.E.2d at 1090-91. Although werelied on West Suburban Hospital in our opening brief,

the City does not bother to mention the caseinits brief, undoubtedly because the decisionisfatal to the

City's argument.?

2/ The City attempts to blunt the force of Snow by relegating it to a footnote and calling it and the many
other subsequent cases relying on the Owens doctrine "a scattering of cases' that do not "expressly affirm the
validity of the Owens exceptions in cases in which an adequate remedy at law exists in the form of certiorari
review." City Br. 15n.3. That is not true, asindicated by the quotation in the text from Snow itself. The City's
argument also ignores the limited nature of the [llinois Bell holding -- the Court there did not overrule Owensin
cases not covered by the Administrative Review Act -- aswell asthis Court's decision in West Suburban Hospital.
See also Williams v. City of Chicago, 36 I1l. App. 3d 216, 219 n.3, 343 N.E.2d 539, 542 n.3 (1st Dist. 1976) (in
a transaction tax case, this Court noted that the Owens doctrine survived lllinois Bell for cases not covered by
the Administrative Review Act, citing North Pier Terminal Co. v. Tully, 62 I1l. 2d 541, 343 N.E.2d 507 (1975),
but decided that jurisdiction was proper due to alack of an adequate remedy at law), rev'd on other grounds, 66
1. 2d 423, 362 N.E.2d 1030 (1977); National Pride of Chicago, Inc. v. City of Chicago, 206 I1l. App. 3d 1090,
562 N.E.2d 563 (1st Dist. 1990) (jurisdiction to seek equitable relief based on Owens); Katz v. City of Chicago,
177 111. App. 3d 305, 532 N.E.2d 322 (1st Dist. 1988) (same). The fact that courts have continued to permit
equitable relief under Owens in non-Administrative Review Act tax cases unguestionably reflects the fact that
it is so well settled that Owens applies in that situation. This is particularly true given that Owens goes to a

(continued...)
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Owens has been the law for 52 years, and decisionsin the past two decades have consistently
regffirmed that it remainsthelaw in cases not covered by the Adminigrative Review Act. This Court must
follow Owens -- and the Owens line of cases compels the conclusion that the circuit court here erred in
dismissing plaintiffs complaint.

B. The City's Contention That There Is" No Difference” In Review Under The
Administrative Review Act And Review By Certiorari IsNot Correct.

Even if this Court had the power to overrule Owens, the City's arguments for doing so do not

withstand scrutiny. The City's central policy argument isthat, since the Supreme Court in1llinois Bell
curtailed use of the Owens doctrine where the Adminigtrative Review Act applies, the same should occur
where review of administrative action is only available by writ of certiorari -- because "[t]here is no
differencein the review afforded by these two types of judicid review." City Br. 16 (emphasis added).
That is not accurate.

Eventhe casescited by the City reved that important differences still exist between review by writ
of certiorari and review under the Administrative Review Act. The most significant are these:

1. "[T]hereisno absoluteright to review by certiorari; the decision whether to review a

particular case"iswithinthediscretion of thecourt.” Stratton v. Wenona Community Unit Digt. No. 1, 133

2/(...continued)
court's jurisdiction, an issue that courts are obligated to consider sua sponte if the parties do not do so.
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Il. 2d 413, 428, 551 N.E.2d 640, 646 (1990).7 In stark contrast, review under the Administrative
Review Act is granted as a matter of right. 735ILCS § 5/3-102.

2. Indeed, thisCourt hasheld that " gpplication of thewrit of certiorari islimited to two classes

of cases": (@) wherethe"tribuna waswithout jurisdiction or where it exceeded itsjurisdiction,” and (b)
whereit "did not “proceed legdly,' that is, whereit did not follow the essential procedura requirements ap-

plicableto such cases” C & K Didributors, Inc. v. Hynes, 122 11l. App. 3d 525, 528, 461 N.E.2d 560,

562 (1st Dist. 1984). Similarly, the Supreme Court emphasized in Stratton that certiorari wasameansto
obtain"limited review" over tribunasexercising quas-judicia functionsand that the " purpose of thewrit"
isto determine only whether atribuna "proceeded according to the applicable law." 13311l. 2d at 427,

551 N.E.2d at 645 (citing Funkhouser v. Coffin, 301 I1l. 257, 133 N.E. 649 (1921), and People ex rel.

Loomisv. Wilkinson, 13 111. 660 (1852)). Seedso, eq., Hartley v. Will County Bd. of Review, 106 I11.

App. 3d 950, 954, 436 N.E.2d 1073, 1076 (3d Dist. 1982) ("stresg[ing]" the"limited application of the

writ of certiorari"); National Marine, Inc. v. EPA, 232 11l. App. 3d 847, 851, 597 N.E.2d 911, 914 (3d

Dist. 1992)(same), rev'd in part on other grounds, 159 111. 2d 381, 639 N.E.2d 571 (1994); Philger, Inc.

v. Department of Revenue, 208 I1I. App. 3d 1066, 1071, 567 N.E.2d 773, 777 (5th Dist. 1991).¢

3/ The City describes Stratton as a "[t]ax case" that was reviewed by certiorari. City Br. 16. That isan
egregious misrepresentation. Stratton involved the expulsion of ateenager from high school; it has absolutely
nothing to do with taxation. The other purported "[t]ax case" cited by the City (at 16), Smith v. Department of
Public Aid, 67 IIl. 2d 529, 367 N.E.2d 1286 (1977), is also completely unrelated to taxation; Smith concerned
the increased price that AFDC families had to pay for food stamps.

4/ The City relies upon Torresv. County of Kane Public Aid Committee, 130 I1l. App. 3d 296, 474 N.E.2d
45 (2d Dist. 1985), for its position that there are no differences between review by writ of certiorari and review
pursuant to the Administrative Review Act. City Br. 16-17. This Court, of course, isbound by its own decision
in C & K Distributors (which Torres rejected) and by the Supreme Court's later ruling in Stratton. In addition,
Torres refused to follow older Supreme Court cases limiting the use of certiorari. 130 Ill. App. 3d at 297-98,

(continued...)
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3. The powers of the reviewing court acting pursuant to awrit of certiorari are severely

limited, to either quashing thewrit of certiorari, or quashing the action of the agency. Stratton, 133111 2d

at 427,551 N.E.2d at 645. The court's powers under the Administrative Review Act are much broader.
7351LCS §5/3-111.
4, Inacertiorari proceeding, an agency order must be upheld if thereis"any evidence[inthe

record] fairly tending to support" the agency'sorder. Nowicki v. Evanston Fair Housing Review Bd., 62

III. 2d 11, 15, 338 N.E.2d 186, 188 (1975); see also Caldbeck v. City of Chicago Park Dist., 97 111. App.

3d 452, 458, 423 N.E.2d 230, 235 (1t Digt. 1981) ("In acettiorari proceeding, the court must ascertain

whether the agency had jurisdiction, whether it proceeded according to law and acted on the evidence, and
whether there is anything in the record which fairly tends to sustain the action of the agency"”). That
standard of review isnarrower than that applicable under the Administrative Review Act: whether the

"manifest weight of the evidence" supportsthe agency'sdecison. Burkev. Board of Review, 132111. App.

3d 1094, 1104, 477 N.E.2d 1351, 1359 (2d Digt. 1985); Wolfev. Board of Educ., 171 11l. App. 3d 208,

210,524 N.E.2d 1177, 1178 (1st Dist. 1988). To be sure, thereis not a dramatic difference between
thesetwo standards, but it isnot difficult to concelve of casesin which the agency's ruling might withstand
scrutiny under the more deferentia review by certiorari, but be overturned under the somewhat more

demanding administrative review standard.

4/(...continued)

474 N.E.2d at 46. Stratton's reliance on venerable authority like Funkhouser and L oomis completely undermines
the foundation of the Second District's ruling in Torres (which in any event is, at best, clearly the minority view
in 11linais).
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In sum, the City isssmply wrong in contending that thereis "no difference" between thejudicia
review afforded by the Adminigtrative Review Act and thet avallable viacertiorari. Asaresult, therationde
used to overrule Owensin cases subject to the Administrative Review Act does not gpply to cases outsde

the scope of that statute, even if this Court had the power to dismantle Owens completely, which of course

it does not.

C. The City'sOther Policy Arguments Do Not Support Elimination Of The Owens
Doctrine Either.

The City offersseveral additiond policy argumentsfor elimination of the Owensdoctrine. Firs,
the City assertsthat " [ p]reempting administrative review beforetherecord isdeveloped and any errors
corrected, would ‘ disrupt the orderly administration of the tax-collecting machinery, thereby embarrassing
and deranging the operations of the government and causing serious detriment to the public.” City Br. 17

(citation omitted). But the Owens doctrine poses no such risk, because it does not confer equitable

jurisdictionwherethetaxpayer allegesmereirregularitiesin thetax collection process. (Onthispoint the
parties agree. See PI. Br. 12-13; City Br. 39-40.) Further, in this case the City has performed an
extensive audit and determined that Chicago Cableowes atax; presumably the City's expertise has been

utilized already in that procedure.?

5/ Moreover, the Owens Court considered and rejected precisely the same argument that the City is making
here about the purported benefits of its administrative hearing procedures:

"Appellant, however, points out that the Retailers' Occupation Tax Act makes provision for a
hearing in case the tax isimproperly applied, and has provisions for appeal to the court, and that
the taxpayer may obtain arefund in case of payment, where it is determined the occupation was
not subject to tax. He also calls attention to the provisions of the act permitting taxes to be paid
under protest, with the right to return in caseit isheld it is not properly collected. The presence
of such provisionsin the law does not prevent enjoining an illegal or unauthorized tax."

(continued...)



The City also contends that "there is no reason why home rule tax ordinances that create an

administrative process should receive lessjudicia deference than the state statutory scheme that was at

issueinlllinoisBell," and that "just asthe Generd Assembly'screetion of adminidrative remedies gave birth
to the rule that such remedies should be exhausted, ahome rule municipdity's creation of smilar remedies
should dictatethe sameresult." City Br. 20-21 (emphasisadded). But it wasthe Generd Assembly, not
the judiciary, that enacted the Administrative Review Act and excluded from its scope municipal
adminigrativeagencies. ThisCourt must follow legidativedirectivesjust asit must follow Supreme Court
decisions like Owens.

The City a so urgesthis Court to overrule Owensin order to "harmonize home rule tax equity
practiceswith other tax equity practices' and to " cement the uniformity of decisonmaking review." City
Br. 20-21. But any suggestion that overruling Owenswill harmonize State and City tax proceduresis
mideading, because taxpayersmay contest State tax assessmentsin court by paying the assessed tax under
protest and seeking aninjunction -- without exhausting the State's admini strative hearing procedures, and
whether or not the assessment is alleged to be "unauthorized by law" -- under 30 ILCS § 230/2a
(commonly known asthe "Protest Act"). The City's attempt to eliminate Owensis not an attempt to
harmonizetax procedures, but an effort to € iminate the scant procedurad rightsthat City taxpayerscurrently

have.

5/(...continued)
Owens, 385 I1I. at 254-55, 52 N.E.2d at 182.



Inshort, the City'spolicy arguments provide no justification for thisCourt to reconsider -- evenif
it could -- the longstanding Owens precedent.

. THE ALLEGATIONSIN THE COMPLAINT ARE MORE THAN SUFFICIENT TO
INVOKE JURISDICTION UNDER OWENS.

The Owens doctrine providesthat a court's equitable jurisdiction is properly invoked "where the
tax isunauthorized by law, where thetax islevied upon exempt property, or wherethere existsno adequate

remedy at law.” Santiago v. Kusper, 133 11l. 2d 318, 324, 549 N.E.2d 1251, 1254 (1990). Given that

Owensisthe law and that this Court must follow it, the only redl issuein this case iswhether plaintiffs
dlegations-- which must betaken astruein the context of amotion to dismiss-- comewithinthis stlandard.

A. A Tax 1s" Unauthorized by Law" When The Taxing Authority AttemptsTo Tax
Non-Taxable Transactions.

The City takesan extraordinarily narrow view of the Owensdoctrine. Itspostion isthat plaintiffs

must alege that the entire ordinance isinvaid beforeit is"unauthorized by law" within the meaning of

Owensanditsprogeny. City Br. 27-31. Thus, the City assertsthat, Snce "thereis no absence of Satutory
authority for the Chicago transaction tax,” the"imposition of taxes against Chicago Cableisauthorized."

City Br. 30.

6/ Even if Owens could be overturned, the precedent of Illinois Bell and related cases indicates that such
a significant change in the law should be applied only to cases filed after the date on which the Supreme Court
adopts the change. See lllinois Bell, 60 I11. 2d at 359, 326 N.E.2d at 742 (since Bell had relied upon the Owens
doctrine, "[flundamental fairness" dictated that Owens be applied in that case); Sta-Ru Corp. v. Mahin, 64 IlI.
2d 330, 334, 356 N.E.2d 67, 69 (1976) (taxpayer's case, filed prior to decision in lllinois Bell, was allowed to
proceed based on the Owens doctrine).
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Thefirg problemwiththe City'sargument isthat it isflatly incons stent with awedlth of precedent,
including Owensitself. 1n Owens, a bottle manufacturer complained of the Department of Revenue's
imposition of Retailers Occupation Tax assessmentswhere the taxpayer wasawholesaler but not aretailer.
Thetaxpayer did not challengethevaidity of the Retailers Occupation Tax, but only the particular tax as
applied by the Department to transactions that were not taxable. The Supreme Court found thisto be
sufficient to invoke the court's equitable jurisdiction:

"We can see no subgtantia distinction between the Director of Finance taking a course of

action which determines an occupation istaxable, when it isnot in fact taxable, and of

levying an unauthorized tax. Ineither event unlesstheactionisrestrained thetaxpayer is

required to pay unauthorized taxes. * * *

"The dlegations contained in the complaint and admitted to be true by appellant's motion

discloseaplantiff whoisnot subject tothe Retailers Occupation Tax Act and theintention

of the Director of Financeto make saestaxablewhich are declared not taxable under the

rules of the Department. * * * We are of the opinion the complaint states acase where

one not liable for the payment of the tax is made liable by action of the Director."

3851l. at 259, 260, 52 N.E.2d at 184. The city's brief makes no attempt to confront the huge body of
caselaw holding, like Owens, that alegationsthat atax as applied is"unauthorized by law” will support
Owensjurisdiction.? Rather, the City setsup -- and of course knocks down -- the straw man argument

that "Chicago Cable, instead, argues that the transaction tax is unauthorized by law becauseit is an

uncongtitutiona tax on occupationsand services." City Br. 30. That issmply not our contention. Itisthe

7/ Our opening brief (at 11-15) fully discusses the precedent holding that jurisdiction under Owens need
not be based on a challenge to the tax statute itself, but may be based upon a challenged application of the tax to
aparticular set of transactions. See lllinois Bell Telephone Co. v. Allphin, 60 I1l. 2d 350, 326 N.E.2d 737 (1975);
GTE Automatic Elec., Inc. v. Allphin, 68 II. 2d 326, 369 N.E.2d 841 (1977); Sta-Ru Corp. v. Mahin, 64 Ill. 2d
330, 356 N.E.2d 67 (1976); Saxon-Western Corp v. Mahin, 39 Il App. 3d 100, 349 N.E.2d 591 (1st Dist. 1976);
Keystone Consol. Indus. v. Allphin, 45 11l. App. 3d 714, 359 N.E.2d 1202 (3d Dist. 1977).
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City'sgross mischaracterization of our position that "borders on thefrivolous," not our argument. City Br.
30.

The second flaw with the City's position is that it makes no sense. Under the City'sview, if a
municipality lawfully enacts an ordinance authorizing atax on the "rental of any personal property,” a
taxpayer could never arguethat atax was " unauthorized by law," evenif the City attempted to place atax
onitemsclearly outside the scope of the ordinance -- say, in the example just given, atax on lega services,
or atax onthe sale of red property. That cannot beright. SeelllinoisBell, 60 11l. 2d at 362, 326 N.E.2d
a 744 (acomplaint "states a good cause of action under the Owens doctrine” when it aleges that the
government "has levied an otherwise lawful tax on “property exempt from taxation™). Whether atax is
"unauthorized by law" isafunction of two things: whether thetax wasvaidly enacted, and whether itis
being applied to atransaction within the scope of the ordinance. Limiting themeaning of "unauthorized by
law" tothefirst category would not only beincons stent with Owens and dozens of other cases, but it would
be giving taxing authorities carte blanche to do as they wish regardless of the limitations placed on their
authority by law. The City's crabbed interpretation of "unauthorized by law" is supported by neither
precedent nor reason and must be rejected.

B. PlaintiffsHave Alleged That The Tax Here IsUnauthorized By L aw.

Much of the City'sremaining argument is an attempt to contest, deny or recast plaintiffs factua
dlegations. Despite the clear requirement that the alegationsin the complaint must be accepted astrue on
amotionto dismiss, the City strives mightily to pin thefactsitsway, specificaly attempting to convincethis

Court that plaintiffs alegations must be read as admissions that the use of the Converters and Remotes
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congtitute leases that are separate from the provision of cabletelevison services. Seg, eg., City Br. 29,
33.

The complaint, however, clearly alegesthat "[t]he use of the Converters and Remotes by the
Paintiffsin the provision of cabletelevision services does not constitute alease or renta of equipment”
(Complaint §57; App. A52), and thisallegation is supported by detailed factua allegations asto the use
of theequipment (App. A42-A47). Thecomplaint aso plainly alegesthat the provison of convertersand
remotes, far from being "separate’ from the cabletelevison service (City Br. 33), isintegrd and incidenta
to the provision of those services, that the cost or value of the converters and remotesis aminor and
incidental portion (lessthan 10 percent) of the services provided, and that the converters and remotes have
no use gpart from enabling receipt of the cable servicetransmissions. App. A43-A46; see Pl. Br. 5-6.
Indeed, it isremarkable that the City even triesto argue that the converters and remotes are somehow
"separate’ from the cable televison servicesthat plaintiffsprovide. Asiscrystd clear from the complaint,
the converters and remotes are completely usdesswithout plaintiffs cable services; they can be used only
to accessplaintiffs cabletelevison sarvices. If theseitemsarenot "incidental” to aservice, itisdifficult to
know what would be.

Plaintiffs have clearly stated aclaim in Count I, contending that the tax on the converters and
remotesis not authorized under the ordinance, and Count |1, contending that the transaction tax as applied
to aservice busnessviolatesthe homerule provisonsof the Article V11, 8§ 6(e) of thelllinois Congtitution.
Therule of taxation at issue here -- that persona property transferred or used incidentally to aserviceis
considered part of the service, and isnot taxableif the serviceisnot taxable -- isfully discussed in our

opening brief. Pl. Br. 15-27. Apart from generaly denying plaintiffs factual allegations, the City also
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attacks Count 11 of the First Amended Complaint by contending that it may tax the cable service business
despitethe homerulelimitation. First, the City contends-- without citing asingle casein support -- that
the Condtitutiond provision"does not prohibit municipditiesfrom taxing the lease of persond property inci-
dent to aservice, let alone exclude from taxation personal property incident toaservice," City Br. 33-34,
and, even moreremarkably, that "the Illinois Congtitution does not prohibit service taxesas such, and the
caselaw prohibitsthem only if they amount to occupationtaxes,” City Br. 38. Thesecontentionsareclearly
wrong and are squarely refuted in our opening brief. See Pl. Br. at 15-21 (discussing cases).

The City a so contendsthat the tax imposed here has been authorized by the State Legidaturein
65 ILCS 8§ 5/11-42-11, and thus does not offend the home rule restriction of the City's ability to "license
for revenue or impose taxes upon or measured by income or earnings or upon occupations.” 11l. Const.
Art. VIl, 86(e). But that statute is universally understood to authorize the City's cable franchise fee, and
not to authorize atax (and certainly not atax that is supposed to be paid solely by each individual
customer). TheCity, for example, hasrelied upon the statutory provision to enact itsfranchisefee aspart
of its Cable Communication ordinance, which providesthat "[a] grantee, in consideration of theprivilege
granted under thefranchisefor the operation of acabletelevison system within the public ways of thecity,
the expense of regulation pursuant to the franchise incurred by the city and for other costs and
congderations, shdl pay to the city afranchisefee of not lessthan five percent of itsannua grossrevenues
during the period of its operation under the franchise." Chicago Municipal Code 8§ 4-280-170(A)
(emphasisadded). But afee enacted as part of alicensing schemeisnot atax within the meaning of the

Congtitutional provision, Satellink, Inc. v. City of Chicago, 168 11l. App. 3d 689, 694-95, 523 N.E.2d 13
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(1st Dist. 1988) (which construed thisvery franchise fee as" compensation for abenefit or for services

rendered,” distinguishing it from thetaxes at issuein that case). See dso Oak Park Trust & Savings Bank

v. Village of Mount Prospect, 181 11l. App. 3d 10, 15-16, 536 N.E.2d 763 (1st Dist. 1989). Moreover,

if thisfranchise fee were deemed to be atax, then it would run afoul of other Congtitutional provisions,
including the Uniformity Clause and the First Amendment, Since broadcast televison stations and satellite

televison servicesarenot similarly taxed. See Satdllink, Inc., 168 11l. App. 3d at 693-96. Given dl of the

flawswith the City'sargument, it is understandablewhy the City buriesthis point on page 39 of itsbrief,
and did not raiseit in the circuit court.?

C. Chicago Cable Properly Pled A Due Process Violation Which Supported
Jurisdiction Under the Owens Doctrine.

The City attemptsto brush aside Chicago Cable's alegationsin Count 111 with the argument that
"Illinoislaw holdsthat the estoppe doctrine does not apply to agovernmental entity wherethe collection

of publicrevenuesisinvolved,” citing Austin Liquor Mart, Inc. v. Department of Revenue, 51111.2d 1, 4,

280N.E.2d 437,439 (1972). City Br. 41. Thecircuit court similarly relied upon Austin Liguor Mart, to-

gether with a number of similar cases, in rejecting Chicago Cable's estoppel claim. App. A30-A36.

Audtin Liguor Mart bearsno ressmblanceto thiscase. There, thetaxpayer was audited and issued

a noticeof tax liability for $15,194.28 of Retailers Occupation Tax, which the taxpayer promptly paid.

8/ In any event, even if the City were correct that 65 ILCS § 5/11-42-11 authorizes the imposition of the
transaction tax upon the converters and remotes, the argument affects only Count Il of the First Amended
Complaint. Count | still supports the jurisdiction of the circuit court.
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Three monthslater, the Department of Revenue, presumably sensing that it missed something in the audit,
issued subpoenasfor periodsincluding the period previoudy audited, for which the limitations period had
not expired. Thetaxpayer sought to quash the subpoenas, contending that the"fina assessment” previoudy
issued was binding on both parties, and that the Department was barred from further investigation.
Thiscaseisentirely different; plaintiffs have alleged that the positive acts of the City induced

detrimental reliance, agituation considered recently in Philger, Inc. v. Department of Revenue, 208 111. App.

3d 1066, 567 N.E.2d 773 (5th Dist. 1991). The plaintiff, Philger, bought arestaurant and contacted the
Department of Revenueto find out how much tax was owned by theformer owner that Philger, asbuyer,
was required to withhold from payment to the seller and pay to the Department under the bulk salesrule
(now found at 735 ILCS § 5/451). The Department issued a bulk sales stop order in the amount of
$20,000, but Philger wasinformed by a Department employeethat the tax due was $7,385. Philger paid
the latter amount to the Department before closing on the acquigtion of the restaurant. About ayear |ater,
the Department attempted to collect the full $20,000 from Philger.

In those circumstances, the Fifth District would not sanction the Department's attempt to invoke

the generd rule of Austin Liquor Mart that the government cannot be estopped from collecting atax.

Prefacing itsremarkswith the comment that " adminigtrativebodiesmust exercisetheir discretion judicioudy,

not arbitrarily,” the Philger court distinguished Audtin Liquor Mart, noting that the defendant there (likethe

City here) "failsto mention" the "corollary” to the Austin rule -- namely,
"that the State does not have absol ute immunity from the application of equitable principles,

and the State can be estopped in the exercise of its power of taxation or the collection of
revenuein order to prevent fraud or injustice. Intheinstant case, it would bean injustice
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for plaintiff to be required to pay the additional $20,000 demanded by defendant. The

$20,000 which defendant seeks was atax on sales made by the former owners of the

restaurant, not on sales made by plaintiff. Had defendant demanded the money prior to

the closing of the sale, the $20,000 could have been deducted from the purchase price."

208 I11. App. 3d at 1072, 567 N.E.2d at 777.

In this case, the elements of inducement and detrimental reliance are equally clear. The City
induced plaintiffs not to collect the transaction tax on its converters by explicit written advice and by its
published Ruling No. 7, which expresdy states that persona property used incidentally to the provision of
asarviceisnot taxable. Asaresult, plaintiffswereinduced to forego the collection of tax upon their cable
subscribers-- money that cannot now be recouped. Thisisprecisaly thetype of injustice that haslong
been considered an exception to the estoppel doctrine, and which risesto the level of a Due Process

violation. SeePl. Br. 29-33¢

1. THECITY'SADMINISTRATIVEHEARING PROCEDURE ISNOT AN ADEQUATE
REMEDY AT LAW.

Findly, in an effort to refute plaintiffs assertions of grounds for equitable jurisdiction independent
from Owens (Complaint, 11107-11, App. A64-A68), the City argues at greet length that itsadministrative

hearing procedure provides an adequate remedy at law. City Br. 21-27. Our primary complaint on this

9/ The City asserts that "[t]he estoppel doctrine does not constitute an exception independently permitting
equity jurisdiction" (City Br. 40-41), citing two cases which do not consider this issue, Mr. Car Wash, Inc. v.
Department of Revenue, 27 I1l. App. 3d 931, 327 N.E.2d 88 (4th Dist. 1975), and Material Service Corp. v.
Department of Revenue, 105 IIl. App. 3d 74, 434 N.E.2d 763 (1st Dist. 1982), aff'd, 98 1. 2d 382, 457 N.E.2d
9(1983). Inany event, the "estoppel" alleged by plaintiffs here constitutes an affirmative violation of the City's
responsihilities, and thus is an independent basis for jurisdiction. See authorities cited at Pl. Br. 29-33.
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issueisthat, under the City's own hearing procedures, the City fallsto provide an impartid decisionmaker,
sincethe City Department of Revenue's hearing officer isrequired to serve as both prosecutor and judge:

"The Hearing Officer shal present the Department's case, cross examine witnesses who
testify for othersin the proceedings and otherwise represent the Department in the
proceedings. .. TheHearing Officer shall not engagein ex parte discussionswith any
party or person, except that this provision shall not preclude discussions with other
Department employees, officers or designated representatives.” Genera Ruling 84-1, pp.
11-12, App. A105-A106.

The City citesonelllinoistax casefor the proposition that this combination of functionsin the

hearing officer does not offend due process, Puleo v. Department of Revenue, 117 11l. App. 3d 260, 453
N.E.2d 48 (4th Dist. 1983), but, as discussed earlier, State taxpayers have the option of paying the
assessed taxes under protest and filing an action incircuit court, and therefore have full ability to present
their case to an indisputably impartial decision maker. The State cases are therefore not relevant.

The City a so relies on Scott v. Department of Commerce and Community Affairs, 84 111. 2d 42,

416 N.E.2d 1082 (1981), a case in which an injunction was sought to prevent a hearing by the State
Department of Commerce and Community Affairsto determine whether individua s should be removed
from the East St. LouisHousing Authority. But this caseisdistinguishable from Scott, and from dl of the
other cases cited by the City, because here the City Department of Revenue has already audited the
taxpayer and determined that an additional $4.6 million of tax isdue. Thisassessment would be treated
asprimafaciecorrect a thehearing. Generd Ruling 84-1, 812; App. A110. The hearing officer therefore
must not only prosecute the City's case, but, in order to find for the taxpayer, must overturn the prior

determination of his or her own Department.
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The City giveslip serviceto theflexible due processandysisrequired by Mathewsv. Eldridge, 424

U.S. 319(1976), but in that case the Supreme Court mandated a balancing of interestswhich the City has
declined to undertake:
"Fird, the private interest that will be affected by the officid action; second, therisk of an
erroneous deprivation of such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safeguards; and finally, the
Government'sinterest, including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement would entail."
Id. at 334. Here, any changes to the City's procedures designed to separate the prosecutorial and
adjudicatory functions, and to otherwise safeguard theimpartidity of its hearing officers, would entail ade
minimisburden onthe City, whichisoutweighed by thetaxpayer'sright to afar hearing beforeanimpartia

decisionmaker before being deprived of $4.6 million. Asaresult, the City's procedures do not satisfy

fundamental due process requirements under the balancing test required by Mathews.
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CONCLUSION

The complant hereiseasly sufficient to at least Sate aclam that iswithin the equitable jurisdiction
of thecircuit court. Accordingly, thecircuit court'sdismissa of thecomplaint should bereversed and the

case remanded for further proceedings.
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