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QUESTIONS PRESENTED
Amici will address the following questions:

1. Whether aper setaking requiring the payment of just
compensation occurswhenamunicipdity physicaly occupiesa
portion of aprivatey-owned lot as a condition for permitting the
owner to develop the remainder of the property.

2. Whether a municipality may take a portion of a
privately-owned lot, without paying just compensation, as a
condition for permitting ause of the remainder of the property thet
has not been shown to cause a nuisance.

3. Whether conditions imposed on the use of private
property must be drictly scrutinized to ensure thet they are narrowly
tallored to abate a nuisance that would result from the proposed
use.
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INTEREST OF THE AMICI CURIAE

The American Farm Bureau Federation (AFBF) isavoluntary
general farm organization formed in 1919 and organized in 1920
under the General Not-For-Profit Corporation Act of the State of
[llinois. AFBF wasfounded to protect, promote, and represent the
business, economic, social and educational interests of American
farmersand ranchers. Ithasmember organizationsin al 50 states

" Written consents of the partiesto thefiling of this brief have been
filed with the Clerk.
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and Puerto Rico representing morethan 4.2 million member families.

The Oregon Farm Bureau Federation (OFBF) isavoluntary
non-profit membership association organized under the laws of the
State of Oregon. It hasits principal officesin Salem, Oregon.
OFBF individualy and through joint and collective efforts seeks to
promote, protect, and represent the economic, social and educa-
tiond interests of farmersin Oregon. OFBF iscomposed of more
than 13,500 member familiesin Oregon. OFBF isamember of
AFBF.

The American Farm Bureau Federation and the Oregon Farm
Bureau Federation have adirect interest in the outcome of thiscase.
Themembersof AFBF and OFBF own or lease significant amounts
of property and depend on their landfor their liveihoods. They are,
therefore, vitaly interested in the proper interpretation of the Just
Compensation Clause of the United States Constitution. The
Oregon Supreme Court's ruling that government may impose an
expropriaory condition on alawful use of land not shown to create
anuisance, and thereby effectively dispossessan owner of hisor her
property rights without paying compensation, is contrary to the
interests of AFBF, OFBF, and their members.

STATEMENT OF FACTS

The Fifth Amendment to the United States Constitution
providesthat “ private property [shal not] be taken for public use,
without just compensation.” Theissuein this caseiswhether a
municipality may require alandowner to dedicate a portion of her
property to public use asacondition to granting adevel opment per-
mit, yet evade the congtitutiona obligation to pay just compensation
merely by asserting that some possible harmful effect of the
proposed development, which is not shown to amount to a
nuisance, may be offset by the dedication. The Oregon Supreme
Court incorrectly held that it may.
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1. Petitioner Florence Dolan owns aparcel of 1.67 acres of
landin Tigard, Oregon. Thelot iscurrently improved with a9,700
sguarefoot commercia structure. Petitioner applied tothecity for
apermit to remove that structure and to replace it with alarger
commercia building of 17,600 square feet, with appropriate
parking. Pet. App. A3.

Petitioner'slotisinthe Action AreaOverlay Zone(AAQO Zone)
that overlapspart of Tigard'sCentra BusinessDistrict Zone(CBD
Zone). Inthe CBD Zone, the commercia use petitioner proposes
“is permitted outright.” Pet. App. G16. Withinthe AAO Zone,
however, local regulationspermit “[t]he City [to] attach conditions
to any development” in order to implement the Tigard Comprehen-
sive Plan. Id. at G17. Pursuant to these regulations, the city
conditioned its grant of apermit to Ms. Dolan on her dedicating
7,000 squarefeet, or about one-tenth of her lot, to public use. 1d.
a A4 & n.3. Thispart of Ms. Dolan's ot comprised “all portions
of thegtethat fall withintheexisting 100-year floodplain” of Fanno
Creek, which wasadjacent to petitioner's property, plusa15-foot
strip of land next to the floodplain boundary which wasto be used
asagreenway and for congtruction of a pedestrian and bicycle path.
Ibid.

a Thecity purported to judtify thisexactionintwo ways. Firgt,
land within and adjacent to the Fanno Creek floodplain must be
given over to public use“for storm water management purposes.”
Pet. App. G37. Accordingtothe Tigard Planning Commission, that
dedication was " reasonably related” to theexpansion proposed by
petitioner because the new building would “increag €] the site's
impervious area,” and this “would be expected to increase the
amount of storm water runoff from the siteto Fanno Creek.” 1hid.
The Planning Commission “expected” that such “additional
sormwater runoff resulting from additiona devel opment, bothfrom
the subject site and elsewhere within the Fanno Creek drainage
basin,” would“increaseflow within the creek” and require* channel
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modificationsin thisareato offset theincreasein streamflow.” 1d.
at G40. Conditioning new development of Ms. Dolan's lot on
dedication of the floodplain and adjacent areafor public use would
permit the city to makethese channd modifications, the Commisson
found, thereby “reducing the possibility of floodwater damagesand
threats to public safety.” Ibid.

The Planning Commission noted that the city's Master Drainage
Plan cdled for widening Fanno Creek by only five feet, not thefull
15 feet that the city exacted from Ms. Dolan adjacent to the
floodplain. Pet. App. G38-G39. The additional ten-foot strip of
land that the city took wasto accommodatea* path [next to] and
vegetative screening up to the reocated bank” of Fanno Creek. 1d.
at G42-G43. Thispath and screening wererequired, the Commis-
sion found, to implement the city's Master Plan for Fanno Creek
Park, which called for the eventual creation of a 35-acre park
around the creek. Id. at G42.

b. The city also asserted that its exaction of Ms. Dolan'sland
was “reasonably related” to Tigard's transportation needs. Pet.
App. G24. The city had previously adopted a Comprehensive
Pedestriar/Bicycle Pathway Plan which caled for creation of apath
inthevicinity of Fanno Creek. Id. at G21-G22. City regulations
required that any development request for property onwhich that
path could be located be scrutinized “to ensure that the adopted
planisproperly implemented,” and that development approva be
conditioned on “the necessary easement or dedications for the
pedestrian/bicyclepathwa]y].” Id. at J2. Similarly, standardsfor
new development inthe AAO Zone stipul ated that the city could
imposeconditionstofurther the provision of " continuous pedestrian
and bicycletrangt circulation systems, linking developments by
requiring dedication and construction of pedestrian and bike paths
identified in the comprehensive plan.” 1d. at G18-G19.
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In accordance with these regul ations, the Planning Commission,
injustifying the exaction of astrip of Ms. Dolan'sland adjacent to
thefloodplain for construction of apath and greenway, focused on
the“imperative’ need for a* continuouspathway * * * to function
as an efficient, convenient, and safe” part of “a multi-modal
transportation system serving the varied needs of the City's citizens
and businesses” Pet. App. G25, G26. The Commission noted that
such “asystem cannot fully function with missing pieces,” and that
omission of thesection of the planned path on Ms. Dolan's property
would makethe system “less convenient and efficient.” Id. at G27.

The Commission dso found that “[i]t is reasonable to assume that
customers and employees of thefuture uses of [Ms. Dolan's] site
could utilize apedestrian/bicycle pathway adjacent to thisdevel-
opment for their transportation and recreational needs.” Pet. App.
G24. According to the Commission, Ms. Dolan's proposed
development “isanticipated to generate additiond vehicular traffic”’
and therefore“increaq €] congestion”; “[c]reation of aconvenient,
safe pedestrian/bicycle pathway system asan dternative means of
transportation could offset some of the traffic demand on * * *
nearby streets and lessen the increase in traffic congestion.” 1bid.

2. Ms. Dolan appeal ed theimposition of these conditionsto
the Land Use Board of Appeds(LUBA) (Pet. App. D1), and then
to the Oregon Court of Appedls. 1d. at C1. Eachtribunal rejected
Ms. Dolan's appeal, on the ground that the Tigard Planning
Commission'sfindingshad demongrated a“ reasonablerel ationship”
between the effects of Ms. Dolan's proposed use and the exactions
that had been imposed by the city.

3. Beforethe Oregon Supreme Court, petitioner renewed her
argumentsthat (1) aregulaory body must demondrate an “ essentid
nexus’ or “substantia relationship” between theimpact of adeve-
opment and the dedication required, which was missng here; (2) the
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city had failed to show evena“reasonablerel ationship” between the
impact of the development and the conditions imposed; and (3)
becausethecity's conditions required permanent physical occupa-
tion of aportion of petitioner's property, they amounted to aper se
taking. Pet. App. A10-A11 & n.8.

The Oregon Supreme Court rejected these arguments. First,
it held that under Nollan v. California Coastal Commin, 483 U.S.
825 (1987), the* reasonablerelationship” test governstheanaysis
of conditionsimposed onland use. Pet. App. A13-Al14. Tosatisy
that test, an exaction merely must “ serv[e] the same purposethat a
denial of the permit would serve.” 1d. at A15.

Second, the City of Tigard'sfindings that “expanded use of
[Ms. Dolan's] siteis anticipated to generate additiona vehicular
traffic,” and that “[c]reation of a* * * pedestrian/bicycle pathway
system” could “lessen the increase in traffic congestion,” were
sufficient to show that dedication of astrip of Ms. Dolan's property
for apathway wasreasonably related to the proposed redevelopm-
ent of theland. Pet. App. A16. Thecity'sfindingsthat “[t]hein-
creased impervious surface [ created by the devel opment] would be
expected to increase the amount of storm water runoff,” and that
dedication of the Fanno Creek floodplain and an adjacent strip of
land as greenway would allow for improvement of the storm
drainage system, demonstrated a*“ reasonable relationship” between
Ms. Dolan's planned use of her property and the city'sexaction. 1d.
at A15-Al7.

Finally, the court also rejected petitioner's per se taking
argument. Citing Yee v. City of Escondido, 112 S. Ct. 1522
(1992), it held that no per se taking occurred here because Ms.
Dolan had control over whether the dedication would haveto be
made; she could “avoid physical occupation of [her] land by
withdrawing th[e] gpplication for adevel opment permit.” Pet. App.
All1n.8.
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Justice Peterson dissented. Nollan, hesaid, imposed amore
gtringent standard: Government “ must show that the granting of the
permit probably will create specific problems, burdens, or condi-
tionsthat theretofore did not exist, and that the exaction will serve
to alleviate the specific problems, burdens, or conditions that
probably will arisefrom thegranting of the permit.” Pet. App. A19.
Thecity'sfindings of fact did not meet that burden. Rather, they
“suggeq|t] that such exactionswereto be attached to all requests
for improvement” in order to facilitate the city's previoudy adopted
godss, such as”[p]rovision of efficient, convenient and continuous
pedestrian and bicycle transit circulation systems.” 1d. at A20,
A21.

Although the city'sfindings“ show the resolve of the city to get
the easements and the purpose for the easements,” Judge Peterson
concluded, they “in no way establish that the easements necessarily
are needed because of increased intensity of useof [Ms. Dolan's]
(or anyoneelse's) property.” Pet. App. A23. Rather, Tigard had
simply “decided that it needed a pedestrian/bicycle pathway anda
flood control greenway easement along Fanno Creek.” It had
determined that “[o]neway of getting these, free of cost,” wasto
require“al ownerswho proposeto change the use of their property
to convey the easementsto the city.” 1d. at A29-A30.

SUMMARY OF ARGUMENT

“[1]n any society the fullness and sufficiency of the securities
which surround * * * the use and enjoyment of * * * property
condtitute one of the most certain tests of the character and value of
the government.” Monongahela Navigation Co. v. United
Sates, 148 U.S. 312, 324 (1893). The City of Tigard failed that
test when it required Ms. Dolan to dedicate one-tenth of her lot to
public use asacondition for devel oping the remainder of thelot for
aperfectly lawful commercia purposethat it never showed would
cause a nuisance.
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1. Physica occupationsof privateland by government area
specid category, akintoeminent domain. They arenever judtifiable
without the payment of compensation, and always constitute a per
setaking. Thereisno exception to thisrulefor occupation imposed
as a permit condition.

The conditionsimposed by Tigard on Ms. Dolan's use of her
land were aphysical occupation. They required the dedication of
part of Ms. Dolan'sproperty for the construction of apathway and
greenway and for widening Fanno Creek. These physical con-
structswould occupy Ms. Dolan's property; and the public use of
these facilities would also amount to an occupation. In these
circumstances, Tigard's exaction is a per se taking for which
compensation is required.

2. Under the Just Compensation Clause, government may not
take privateland, without paying compensation, merely to servethe
publicinterest. It may do so only whenitsactions*” duplicatethe
result that could have been achieved in the courts—by adjacent
landowners™* * * under the State'slaw of private nuisance, or by
the State under its complementary power to abate nuisances that
affect the public generally.” Lucasv. South Carolina Coastal
Council, 112 S. Ct. 2886, 2900 (1992). That “nuisance” standard
isproperly applied to regulatory takingsin generd, including those
exacted aspermit conditions. Applying that standard, reversal is
required inthiscase. Thecity has never even attempted to show
that the alleged effectsof Ms. Dolan'sdevelopment inincreasing
stormwater flow into Fanno Creek and areatraffic—the effectsits
conditions are purportedly designed to remedy—constitute
nuisances under Oregon law.

3. Bvenif anincreasein sormwater flow and increased traffic
resulting from adevelopment had been shown to be nuisances under
Oregon law, reversa would sill berequiredinthiscase. Though a
muni cipality may impose conditionson aproposed usein order to
abate anuisance that would result fromthat use, such conditionsdo
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not pass condtitutional muster unlessthey are narrowly tailored and
the minimum exaction necessary to prevent the nuisance.

Theconditionsat issue here cannot survivethat strict scrutiny.
Dedication of land is never necessary to abate a nuisance, but is
adwaysaper setaking. Moreover, the city has never offered more
than unsupported specul ation about the impact of Ms. Dolan's
development. It hasnot demonstrated that increased stormwater
flow or increased traffic will infact result from the proposed use; Htill
less hasit quantified those effects. It hasthusfailed to show that
any particular permit conditionis necessary to prevent the proposed
development from creating a nuisance. To the contrary, the
evidence suggeststhat the city'sred purposeisto achieve generd
public goas of improving Tigard's transportation and stormwater
management systems. Under the Takings Clause, Ms. Dolan may
not be singled out to contribute part of her property to achievethese
genera public goods.

ARGUMENT

For the Framersof our Congtitution, private property was*the
clear, compelling, even defining, instance of the limitsthat private
rights place on legitimate government.” J. Nedelsky, Private
Property and the Limits of American Constitutionalism 9
(1990). TheFramerssaw the protection of property rights—rights
inland in particular—as “thefirst object of government.” Federal-
ist No. 10, at 78 (Madison) (C. Rossiter ed. 1961). The Takings
Clauseliesat the heart of the congtitutional schemeto protect such
rightsfrom thegrasp of transient political mgjorities; it was*to bar
Government from forcing some peopleadoneto bear public burdens
which, inal fairnessand justice, should be borne by the public asa
whole.” Armstrong v. United Sates, 364 U.S. 40, 49 (1960).
For the common good, individuals might be forced to give up their
property—but only upon payment of fair compensation fromthe
COMmMmoN purse.
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The Oregon Supreme Court'sdecisionin this case destroysthis
careful balance between individua rights and community needs. It
dlowsamunicipdity to achieve public godsat the private expense
of afew individuals. The court endorsed the City of Tigard's
determination that rather than pay for the creation of public goods
like a bicycle path or stormwater management out of the city's
coffers—whichmight requiretheraising of taxes—it would extort
part of some individuals land for those purposes as the price for
permitting them to use the remainder of their property in alawful
and non-noxious manner that has never been shown to create a
nuisance under state law. The Takings Clause does not counte-
nance that result. To the contrary, it specifically prohibits gov-
ernment from invading “ private right under the pretext of the public
good.” United Satesv. Lynah, 188 U.S. 445, 470 (1903).

I. THE FORCED DEDICATION OF PART OF MS.
DOLAN'S PROPERTY FOR PUBLIC USE ISA
PER SE TAKING FORWHICH COMPENSATION
MUST BE PAID

It haslong been recognized that where government “regulations
* * * compel the property owner to suffer aphysicd invason of his
property,” aper se taking occurs that is “compensable without
case-specific inquiry into the public interest advanced in support of
therestraint.” Lucasv. South Carolina Coastal Council, 112 S.
Ct. 2886, 2893 (1992). See, e.g., Yeev. City of Escondido, 112
S. Ct. 1522, 1526 (1992). Thus, in Loretto v. Teleprompter
Manhattan CATV Corp., 458 U.S. 419, 432-433 n.9, 434-435
(1982), this Court noted that when government action resultsin a
“permanent physical occupation” of property, itsdecisions*uni-
formly have found ataking to the extent of the occupation, without
regard to whether the action achieves an important public benefit or
has only minimal economic impact on the owner.”



11

Amici believe that this per se takings rule should be applied
when government physically occupiesland as a condition of its
lawful use. Physica occupationisdifferent in kind from other permit
conditions, and comparable to the exercise of eminent domain.
Moreover, it isdifficult to imagine any circumstancesin which
physica occupation would be necessary to prevent anuisance that
would otherwise be caused by a proposed use. Seeinfra, pages
22-23.

In order physically to occupy Ms. Dolan's land, the City of
Tigard should have used its formal powers of condemnation.
Having proceeded instead to impose a permanent occupation on
part of petitioner's property asapermit condition, the city hasrun
afoul of the Takings Clause.

A. The City's Exaction Amounted To A Permanent
Physical Invasion Of Petitioner's Land And Was
Therefore A Per Se Taking

There can be no question asto the“physica” character of the
occupation Ms. Dolan will suffer as aresult of the conditions
imposed by the city. The pedestrian and bicycle path and public
greenway for which the city intendsto use Ms. Dolan'sland are
physica constructson theland, likethe dam in Pumpelly v. Green
Bay Co., 80 U.S. (13 Wall.) 166 (1872), and the one-half inch
diameter cable deemed a physical occupation and thusataking in
Loretto, 458 U.S. at 422.

In addition, “ permanent physical occupation” occurs when
government action gives the public “a permanent and continuous
right to passto and fro, so that thereal property may continuously
betraversed, even though no particular individual ispermitted to
gtation himsalf permanently upon thepremises.” Nollanv. Califor-
nia Coastal Comm'n, 483 U.S. 825, 832 (1987); see dso Kaiser
Aetna v. United Sates, 444 U.S. 164, 178 (1979) (creation of
public right of accessto privately-owned pond ataking). Inthis
case, the City of Tigard'sexpressgoal ininsisting that Ms. Dolan
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give up part of her land for a path and greenway wasto create a
right of way for use by pedestriansand bicyclists, and dso to further
the city'sgodsof creating apublic park around Fanno Creek. Such
public usesamount to apermanent physica invasion, and thusaper
se taking. See Michelman, Property, Utility, and Fairness:

Comments on the Ethical Foundations of “ Just Compensation”

Law, 80 Harv. L. Rev. 1165, 1184 (1967) (“ The oneincontestable
case for compensation (short of formal expropriation) seems to
occur when the government deliberately bringsit about that its
agents, or the public at large, ‘regularly' use, or “permanently’
occupy, space or athing which theretofore was understood to be
under private ownership”).

Thisphysical occupation of Ms. Dolan'sland isunqualified.
Likethetelevison cablein Loretto, the path and greenway herewill
not be terminable by petitioner at will or after a specified period.
Moreover, theterms of the city's exaction do not alow Ms. Dolan
thediscretiontoimplement time, place, or manner restrictionsof the
sort available to the landowner in PruneYard Shopping Center v.
Robins, 447 U.S. 74, 84 (1980). Seealso Loretto, 458 U.S. at
436 (the forced occupation of land is* quditatively more severe’ if
the owner has“no control over thetiming, extent, or nature of the
invasion”).

The physical invasion of petitioner'slandisno lessaper se
taking because the city has decided to deprive Ms. Dolan of ten
percent of her land rather than the entire parcel. “[C]onstitutiona
protection for the rights of private property cannot be made to
depend on the size of the area permanently occupied.” Loretto,
458 U.S. at 436-37; see dso United Satesv. Causby, 328 U.S.
256, 265 n.10 (1946) (“an owner is entitled to the absolute and
undisturbed possession of every part of hispremises’) (emphasis
added). Tothecontrary, permanent occupationsaretakings” even
if they occupy only relatively insubstantial amounts of spaceand do
not serioudly interfere with the landowner's use of the rest of his
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land.” Loretto, 458 U.S. at 430. Here, the amount of land
involved and the seriousness of the interference with Ms. Dolan's
use of her property dwarf the taking found unconstitutional in
Loretto.

B. TherelsNo Exception To ThePer Se TakingsRule
For Physical Invasions Of Land Imposed As A
Condition On Lawful Use

The Oregon Supreme Court refused to hold that aper setaking
had occurred in this case, reasoning that Ms. Dolan had control
over whether the dedication would have to be made; she could
“avoid physical occupation of [her] land by withdrawing th[e]
application for adevelopment permit.” Pet. App. A11n.8. The
practical implications of this analysis are astonishing.

According to the Oregon Supreme Court, government may
physicaly occupy private land at will—even though such occupation
is at the very core of the wrongs prohibited by the Takings
Clause—provided only that it does so in the form of a condition
related, however tenuoudly, to the grant of some permit. By
multiplying theusesfor whichit requires permits, then, government
canincrease its opportunitiesfor invading private land to further
publicgods. Itisunlikely that financidly-strapped municipditieswill
ignorethisincentive. It would not be surprising, if the decision
below were upheld, to see permitting requirements devel oped for
even the most ordinary uses of land—and to see a concomitant
expang on in government exactionswrung from land-ownersin ex-
change for the grant of apermit. SeeNollan, 483 U.S. at 837 n.5.

The Oregon Supreme Court is mistaken, however, inits belief
that government may escapethe per setakingsrule by thesimple
expedient of occupying private property asacondition for the grant
of apermit. It would render the Takings Clause meaningless if
government were able to obtain private property by thisindirect
meanswhen it could not congtitutiona ly achievethe sameresult by
directly demanding thet the landowner turn over his property. And



14

this Court's precedents do not allow such aresult. The physical
nature of the City of Tigard's occupation of Ms. Dolan'sland not
only bringsthis case firmly within the per setakingsrulelaid down
inthisCourt'sdecisions, but also clearly distinguishesthesituation
here from that in Yee v. City of Escondido, 112 S. Ct. 1522
(1992), upon which the Oregon Supreme Court purported to rely.

In Yee, this Court consdered an argument that laws controlling
the rents that mobile home parks could charge their tenants and
limiting their ability to terminate a tenancy amounted to a
governmentally-endorsed physical invasion by thetenants, and thus
were aper setaking. This Court held that the rent and tenancy
regulations were not a per se taking, because the mobile home
parks*voluntarily rented their land to mobilehomeowners,” and no
law “ compels[the parks], once they have rented their property to
tenants, to continuedoing so.” 112 S, Ct. at 1528. “Put bluntly, no
government has required any physical invasion of petitioners
property”; rather, the “tenants were invited by petitioners, not
forced upon them by the government.” 1bid. (emphasis added).
This, the Court noted, was very different from the per se physica
taking that occurs when “government * * * requiresthe landowner
to submit to the physical occupation of hisland.” 1bid. (emphasis
in original).

The exactions from the park ownersin Yee and from Ms.
Dolan arevery different. Theregulationsat issuein Yee merdy gov-
erned a“relationship between landlord and tenant.” 112 S, Ct. at
1529. Here, in contrast, the city does not seek to regulate any
relationship between Ms. Dolan and bicyclists, pedestrians, or park
users; there is no relationship to regulate. Ms. Dolan has not
chosen to invite bicyclists (and so on) onto her property; sheis
having “strangers’ forced upon her by thecity. SeelLoretto, 458
U.S. at 436 (“an owner suffers a specia kind of injury when a
stranger directly invades and occupies the owner's property”).
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This Court acknowledged theimportance of thisvery distinc-
tionin Yee, whenit said that “[ 4] different case would be presented
werethe statute, on itsface or as applied, to compd alandowner
over objection to rent his property or to refrain in perpetuity from
terminating atenancy.” 112 S. Ct. at 1529. Thiscaseislikethe
onein which government forces atenant onto alandlord; the city
seeks to compel Ms. Dolan to open up a portion of her land to
recregtiond usersin perpetuity, merely so that she can preserve her
right to redevelop her land in alawful manner.

Ms. Dolan, unlike the landowners in Yee who “voluntarily
rented their land” (112 S. Ct. at 1528), isbeing required by the city
to dedicate her land for use by the public. Although she hasthe
option of forsaking the redevel opment of her property and thereby
escaping the city's exaction, there would be nothing “voluntary”
about such adecisonto giveup adesired and perfectly lawful use
of her land. Asthis Court explained in Nollan, 483 U.S. at 833
n.2, “theright to build on one's own property * * * cannot remotely
be described asa "governmenta benefit." And thus the announce-
ment that the gpplication for (or granting of) the permit [to build] will
entall the yielding of a property interest cannot be regarded as
establishing [a] voluntary “exchange” for such a benefit
(emphasis added).

Nor doamici believethat Nollan, insofar asit may suggest that
physica occupationisandyzed under different ruleswhenimposed
asapermit condition, should bar the per setakings anadysis set out
here. To begin with, the land-owner in Nollan does not appear to
have argued that the easement exacted in that case was a per se
taking. Moreover, though the easement in Nollan amounted toa
physica occupation, it did so far lessobvioudy than the condition
imposed in this case, which envisaged the congtruction of permanent
physicd structures—a pathway, greenway, and widened creek—on
Ms. Dolan'sproperty. Inany event,amici can discern nojustifica
tion in the language or history of the Takings Clause for treating
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permit conditionsthat requireaphysica occupation differently from
other physical occupations.

A landowner'sright to use and enjoy her property as she sees
fit, provided that she does not transform her property into a
nuisance, isafoundationa bulwark of our polity. Thenotion that
government has the power to force alandowner to elect either to
give up that right or else to give up part of her land to public
occupation isantithetical to the Takings Clause. Aninvoluntary
exaction of aportion of an individua's property as acondition for
making ordinary useof the remainder of the property isunmistak-
ably aphysical invasion; amici urgethis Court to make clear that it
falswithin the per setakingsrule and requires payment of compen-
sation.

II. THE CITY OF TIGARD MAY NOT IMPOSE
CONDITIONS ON THE USE OF PROPERTY
EXCEPT IN RESPONSE TO A THREATENED
NUISANCE, AND NO NUISANCE HAS BEEN
DEMONSTRATED HERE

Amici believethat the condition placed onthelawful develop-
ment of Ms. Dolan's property amounted to a physical occupation,
and was therefore a per se taking for which compensation is
required. See Lucas, 112 S. Ct. at 2893; Nollan, 483 U.S. a
831-832. Inany event, evenif no per setaking wereinvolved, the
City of Tigard would still be required to compensate Ms. Dolan for
the value of theland it took for public use through theimposition of
acondition on alawful use. Properly interpreted, the Takings
Clause prohibits uncompensated takings of this sort except where
the god of the exaction isto abate a nuisance that would be caused
by the proposed use. Here, the city has not shown that Ms. Dolan's
proposed redevel opment would cause a nuisance.
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A. TheOregon Supreme Court Relied Upon A Police
Powers Exception That Eviscerates The Require-
ment Of Just Compensation For Takings

The Oregon Supreme Court undertook no analysis of the City
of Tigard'sgodsin depriving Ms. Dolan of asubstantia part of her
land. It simply assumed that the municipality's stated aims of
improvingstormwater management, transportation, and recreationa
facilities were “legitimate state interest[s],” and that no further
scrutiny of the city's purposes was necessary. Pet. App. A12.
Amici believe, however, that where government takes private
property, much more searching scrutiny of its goalsis required.
Contrary to the Oregon Supreme Court's assumption, it should not
be enough to pass muster under the Just Compensation Clause that
agovernment acts for purposes that are within the scope of its
broad police power.

To besure, the Oregon Supreme Court's view that it need not
engage in serious scrutiny of the City of Tigard's asserted goasin
taking Ms. Dolan'sland finds support in the language of some of this
Court's precedents. ThisCourt hasfrequently focused inquiry in
regulatory takings cases upon the means by which government
pursuesits ends. It has appeared satisfied not to scrutinize the
nature of those ends, provided only that they condtitute“legitimate
state interests.”

Thisfocus on meansto the effective exclusion of ends, amici
contend, failsto placethe correct burden on government to defend
the goals of an uncompensated taking. To permit municipditiesto
depriveindividuasof their property merely in order to “advance
legitimate state interests’—to further some public good or to
counter some perceived public harm—would strip the Takings
Clause of its centrd purposeto prevent the redistribution of private
property by transient political majorities. Indisputably, “such a
justification can beformulatedin practically every case.” Lucas,
112 S. Ct. at 2898 n.12. See also Keystone Bituminous Coal
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Assnv. DeBenedictis, 480 U.S. 470,513 (1987) (Rehnquist, C.J.,
dissenting) (“[N]early every action the government takes’ can be
described as preventing some grave public harm). Asapractica
matter, then, scrutiny of government's goals to see if they serve
legitimate state interests is the equivalent of no scrutiny at al; it
imposes no meaningful restraint on government officials.

A broad“|egitimatesateinterest” or “ police powers’ exception
to the Takings Clauseisunwarranted in light of the history, explicit
text, and central constitutional role of that provision. It would
effectively interpret the Clause out of the Condtitution asarestraint
on regulatory deprivations of property. Justice Holmeswarned of
thisresult in Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415
(1922):

Whenth[€] seemingly absol ute protection [of the Just Compen-
sation Clause] isfound to be qudified by the police power, the
natural tendency of human nature isto extend the qualification
more and more until at last private property disappears. But
that cannot be accomplished in thisway under the Congtitution
of the United States.

B. TheText, History, And Congtitutional Role Of The
Takings Clause Are I nconsistent With Recognition
Of A Palice Powers Exception

Thetext of the Takings Clauseisunambiguous, mandating that
“private property [shall not] betaken for public use, without just
compensation.” Although government may deprive aperson of his
property in order to put it to public use, government'sright to do so
is conditioned on the payment of just compensation. Given the
explicit command of the Clause, the creation of a police powers
exception isillegitimate.

The Takings Clause's history and congtitutional role likewise
indicate that there should be no broad police powers exception.
The payment of compensation when government took private
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property to serve the common good was “a principle of the
common law * * * of immemoria usage” (Stoebuck, A General
Theory of Eminent Domain, 47 Wash. L. Rev. 553, 583 (1972)),
and the continued “protection of private property was anearly
unanimousintention among thefounding generation.” McConnell,
Contract Rights and Property Rights: A Case Sudy in the
Relationship Between Individual Liberties and Constitutional
Structure, 76 Cal. L. Rev. 267, 270 (1988). See generally J.
Story, Commentaries on the Constitution of the United States
510-511 (R. Rotunda & J. Nowak eds. 1987). There is no
indication that the Framersthought abroad swathe cut through the
middle of this principle entitled government to take property without
compensation whereit appeared that thiswould benefit the public
welfare.

Tothe contrary, the recognition of acongtitutiona |oopholefor
conditions on the use of property that merely advance “legitimate
sateinterests’ iswholly incons stent with the historical purpose of
the Takings Clause. The Framersof the Congtitution and Bill of
Rights regarded the protection of individual property rightsasa
centra god of government. “ Government,” James Madison wrote,
“isinstituted no less for protection of the property than of the
persons of individuals.” Federalist No. 54, supra, at 339. The
Framerswould have been shocked at the notion that the Takings
Clause, which lies at the heart of this protection, requiresno more
than lower-tier due process scrutiny of government's purposesin
commandeering private property.

The Takings Clause was one of aseries of protectionsin the
Bill of Rightsguardingtheindividua from arbitrary or oppressive
actions of flegting political mgorities. The Clause disciplines gov-
ernment by forcing it to weigh the benefits to the community of
depriving a person of his property against the constitutionally-
mandated compensation that would haveto be paid for thetaking.
Property could awaysbetaken for the common good—but only if
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government were prepared to pay compensation out of the common
purse. Hence the distrust of government underlying our
congtitutional structure of separated powers and checks and
balances and our Bill of Rights can clearly be seen at work inthe
Takings Clause, which imposes ataxpayer burden to check the ex-
cess zed of property-envious communities. The Takings Clause,
moreover, requiresthe government to treat individualswith dignity
by ensuring that, if government takesthe individua's property, it
must compensate him for that significant intrusion.

Finding“ "no warrant inthelaws or practices of our ancestors”
for governmenta “ “authority [to] inva]de] privateright under the
pretext of the public good” (United Satesv. Lynah, 188 U.S. at
470), this Court haslong recognized that the purpose of the Takings
Clausewasto shiddindividua rightsfrom government action that
would convert one person’s property to community use. See Arm-
strong v. United States, 364 U.S. 40, 49 (1960) (the Takings
Clause"wasdesigned to bar Government from forcing some people
aoneto bear public burdenswhich, indl fairnessand justice, should
be borne by the public as awhol€”’); Monongahela Navigation
Co. v. United Sates, 148 U.S. 312, 325 (1893) (the Clause
“preventsthe public from loading upon one individua morethan his
just share of the burdens of government”). A police powers
exception to thejust compensation requirement isincons stent with
this purpose. The teaching of the Takings Clause is that where
public benefitsare achieved by depriving individuasof property, the
costs “must be borne by all [acommunity's] taxpayers [and not]
imposed entirely on the ownersof theindividua properties” Penn
Central Transp. Co. v. City of New York, 438 U.S. 104, 139
(1978) (Rehnquigt, J., dissenting). The cardind principlethat should
guideinterpretation of the Takings Clauseisthat government may
not sacrifice the property interests of some to benefit others. “a
strong public desireto improvethe public conditionisnot enough to
warrant achieving the desire by ashorter cut than the congtitutional
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way of paying for the change.” Pennsylvania Coal, 260 U.S. at
416 (emphasis added). See aso Nollan, 483 U.S. at 841-842.

C. AnyException To TheJust Compensation Require-
ment Should Be Limited To The Prevention Of
Nuisances

If an exception to the just compensation requirement isto be
recognized for permit conditions, it must be considerably narrower
than the “ police powers’ exception relied upon by the Oregon
Supreme Court. If the Takings Clauseisto givethe security and
predictability to property rightsthat the Framers intended, amici
believe that any exception should be no broader thanthat heldin
Lucasto apply to casesin which government regul ation destroys
the entire value of property: Government may only impose
conditions on the lawful use of rea property, without paying
compensation, when its actions “ do no more than duplicate the
result that could have been achieved in the courts—by adjacent
landowners™* * * under the State's law of private nuisance, or by
the State under its complementary power to abate nuisances that
affect the public generally.” 112 S. Ct. at 2900. Upon this
principle, amunicipality may impose acondition on the grant of a
permit to useland only whenit showsthat the proposed usewould
creste anuisance identifiable as such under exigting state law rules.
Id. at 2901. There isno discernable reason why Lucas's “nui-
sance” standard should be restricted to casesinvolving “total tak-
ings’; auniform rule limiting the ends for which government may
deprive an owner of land without paying compensation should apply
in al takings cases.

Applied to the facts of this case, the “nuisance exception”
requiresreversal. The City of Tigard asserted that Ms. Dolan's
proposed devel opment would increase theflow of water into Fanno
Creek and would cause anincreasein traffic. 1t purported to justify
taking one-tenth of her land as aresponseto these concerns. The
city did not even attempt, however, to “identify background
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principles’ according to which these effects could be labelled a
nuisance under Oregon law. Lucas, 112 S. Ct. at 2901-2902.
Absent ashowing that these effects were a nuisance that the city or
Ms. Dolan's neighbors could have prevented by bringing an action,
the city could not take Ms. Dolan'sland asa condition for permit-
ting devel opment without violating the Takings Clause.

1. THECITY'SEXACTIONVIOLATESTHE TAK-
INGSCLAUSE BECAUSE IT ISNOT NARROW-
LY TAILORED TO ABATE ANUISANCE THAT
WOULD RESULT FROM PETITIONER'S PRO-
POSED DEVELOPMENT

A municipdity may only imposean exaction asacondition on
the lawful use of land in response to effects of that use that amount
to anuisance under state law. Asaconcomitant of that rule, amici
believe that the extent of any exaction must be no greater thanis
necessary to abate the threatened nuisance. Evenif anincreasein
water flow into Fanno Creek and an increase in traffic were
nuisancesunder Oregon lawv—whichthecity hasnever shown—the
decision below should still be reversed because it rests upon the
application of too lax a standard of scrutiny of the relationship
between the asserted effects of the proposed devel opment and the
dedication Ms. Dolan was required to make.

The court below found that Tigard would have no obligation to
compensate Ms. Dolan under the Takings Clause if it could
demonstratea“ reasonablere ationship” between the effects of her
proposed devel opment and the city's decision to take a portion of
her land for use as abicycle and pedestrian path and greenway, and
for stormwater management purposes. Pet. App. A13-A14. The
city satisfied that standard, the court held, merely because it
asserted that “the exaction serve[d] the same purposethat adenia
of the permit would serve.” 1d. at A15. Thisresort to what is
effectively lower-tier due process scrutiny isinconsistent with this
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Court's precedents and total ly at odds with the importance that the
Framers attached to the protection of property rights.

A. ExactionsOf Private Property Should Be Subjected
To Strict Scrutiny

The Oregon Supreme Court's “reasonable relationship”
standard is contrary to this Court's decision in Nollan, which, as
one commentator has written, “ exemplified heightened scrutiny.”
Lawrence, Means, Motives, and Takings: The Nexus Test of
Nollan v. California Coastal Commission, 12 Harv. Enwvtl. L.
Rev. 231, 247 (1988). In Nollan, this Court held that in order to
escapethejust compensati on requirement, government must show
that aland useregulation “ substantially advances’ stateinterests.
483 U.S. at 834. In explicating “the standards for determining
* * * what type of connection between the regulation and the state
interest satisfies the requirement that the former “substantially
advance thelatter” (ibid.), this Court expresdy rejected a sugges-
tion that lower-tier due processor equal protection scrutiny should
be used (id. at 834 n.3):

[O]ur opinions do not establish that these standards are the
same as those applied to due process or equal protection
cams. Tothe contrary, our verba formulationsin the takings
field havegenerdly been quitedifferent. Wehaverequired that
the regulation “substantially advance” the “legitimate state
interest” sought to be achieved, * * * not that “the State “could
rationally have decided' that the measure adopted might
achievethe State'sobjective.” * * * [T]hereisno reason to
believe* * * that so long as the regulation of property is at
issue the standards for takings challenges, due process chal -
lenges, and equal protection chalengesareidenticd; any more
than thereisany reason to believethat so long astheregulation
of speechisat issue the standards for due process challenges,
equal protection challenges, and First Amendment challenges
areidentical.
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See dso, e.g., Mugler v. Kansas, 123 U.S. 623, 661 (1887) (a
regulatory taking must bear a“real or substantia relation” to the
government's gods); Aginsv. City of Tiburon, 447 U.S. 255, 260
(1980).

At thevery leadt, this Court's formulation of theinquiry asto
whether acondition impased upon land use “ subgtantidly advances’
the government'sinterest suggestsan intermediate level of scrutiny.
Cf. Craig v. Boren, 429 U.S. 190, 197 (1976) (gender-based
distinctions must be * substantially related to achievement of * * *
[government's] objectives’ in making thosedistinctions). Applying
such scrutiny, acourt would “rejec[t] * * * loose-fitting character-
izations’ of the harm a devel opment might cause as*incapable of
supporting” amunicipality'sregulatory taking. Id. at 199; seeaso
Note, “ Take My Beach, Please!”: Nollan v. California
Coastal Commission and a Rational-Nexus Constitutional
Analysis of Development Exactions, 69 B.U. L. Rev. 823, 847
(1989) (under Nollan, “the extracted dedication must serve to
aleviate the development's specific externdlities; it cannot be
intended to relieve burdens or losses unrelated to the devel op-
ment”).

Amici believe, however, that a more demanding standard,
comparabletothat usedin ng invasionsof other fundamenta
rights, is mandated by the importance of property rightsin our con-
stitutional scheme and the central role of private property in our
Nation'seconomic and political success. WeurgethisCourt gtrictly
to scrutinize claimsthat apermit conditionisjustified because a
proposed use would cause harm amounting to anuisance. Sucha
condition should be upheld only whereiit is narrowly tailored to
abate a nuisance that demonstrably will result from the proposed
land use. Thistest accordsaswell with the per setakingsanaysis
set out above (at 11-17), for we can conceive of no situation in
which it would be necessary physically to occupy property or
otherwise to require dedications in order to prevent a nuisance.
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The application of strict scrutiny to regulatory takings such as
permit conditionsis supported not only by the foundational role of
the Takings Clause in our constitutional architecture—which
suggeststhat government intrusions upon the use of private land
must be minimized to the grestest extent possible—but dso by this
Court's decision in Curtin v. Benson, 222 U.S. 78 (1911). In
Curtin, the United States had prevented an owner of unfenced land
withinanationa park from grazing his cattle upon hisproperty, as
ameansof preventing the cattle from wandering onto government-
owned land. ThisCourt held that the government could not regulate
away such “essential uses of private property.” Id. at 86. To
ensure “that no injury could result to others,” the United States
might require that an owner fence hisland to prevent “the trespass
of his cattle on other lands,” or it might ssmply prohibit such
trespasses. 1bid. But it could not condtitutionally seek to prevent
injury by theunnecessarily overbroad meansof denying the owner
the use of hisland for grazing.

Similarly, a number of state courts have required that a
municipality justify permit conditionsby showing that “the burden
cast uponthe[landowner] isspecifically and uniquely attributableto
his activity.” Pioneer Trust & Sav. Bank v. Village of Mount
Prospect, 176 N.E.2d 799, 802 (Ill. 1961). For example, in
J.E.D. Associates, Inc. v. Town of Atkinson, 432 A.2d 12, 15
(N.H. 1981), overruled on other grounds, Town of Auburn v.
McEvoy, 553 A.2d 317 (N.H. 1988), the court held that an
exaction from asubdivision devel oper related to improving aroad
would be uncongtitutiona “[u]nlessthetraffic hasincreased asthe
result of the subdivision”; and that “[i]f traffic now isgreater than
before because of the subdivision, then the [devel oper] can be
required to contributeto the cost of [improving theroad], but only
in the proportion that the increased use of the road attributable
to the [developer's] subdivision bears to the road's total use”
(emphasisadded). Amici submit that thisis precisely the sort of
careful analyssof whether anexactionisdirectly and proportionaly
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related to the proven impact of the proposed usethat isrequired by
the Takings Clause; we add only that the impact addressed must
amount to a nuisance.

B. TheCity Of Tigard'sExaction Of Ms. Dolan'sLand
Cannot Withstand Strict Scrutiny

Applying either anintermediatelevel of scrutiny or thestrict
scrutiny that amici believeisgppropriate, reversd isrequiredinthis
case. None of the agencies or courts that have considered Ms.
Dolan's clams applied elther of these heightened levels of scrutiny.
Each inquired only whether the seizure of petitioner's property was
reasonably related to the city's undocumented claims that the pro-
posed devel opment would burden its flood control system and
cause an increase in traffic.

Furthermore, itisclear that the city'sactionin this case cannot
withstand heightened scrutiny. Even assuming that added strain on
Fanno Creek or anincreasein traffic caused by the new develop-
ment could be labelled a nuisance, the conditions imposed on
development of Ms. Dolan's land have not been shown to be
narrowly tailored to counter, or even substantially related to, those
effects. Fird, the city has not demonstrated that those effectswill
infact result from devel opment, let d one made any attempt to quan-
tify them. Instead, it has merely asserted that “[i]t is reasonable to
assume’ that customers and employees of the site“could” usethe
pathway, and that such use “could offset” some assumed but
undocumented increasein traffic dueto the development. Pet. App.
G24. And it has only postulated that “[t]he increased impervious
surface’” of the development will lead to some unspecified “in-
creased stormwater flow” into Fanno Creek. 1d. at G37. Second,
the city has failed to show that the conditions imposed are
proportionally related to effects of the proposed devel opment.
Indeed, it isimpossible to imagine that taking away one-tenth of an
owner'sland could ever be anecessary and proportional response
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to athreatened nuisance. Lesser redtrictions on use would always
be available.

Unsupported specul ations about the impact of adevel opment
and the remedial effect of an exaction are wholly insufficient to
justify an uncompensated taking under a heightened standard of
scrutiny. As Justice Peterson said in dissent below, at aminimum
the city “must show that [the proposed devel opment] will create
specific problems, burdens, or conditionsthat theretofore did not
exist, and that the exaction will serve to alleviate the specific
problems, burdens, or conditions that probably will arise.” Pet.
App. A19. Inaddition, amici believe, the city must show that any
taking isno grester than necessary to remedy the problemsitisable
to document and that those problems amount to anuisance. Inthis
case, thecity asksusto takeon faith that Ms. Dolan's devel opment
will increasestormwater flow and pedestrian and bicycletraffic; and
it has made absolutely no effort to show that those effects are a
nuisance or that taking atenth of Ms. Dolan's land is hecessary to
abate that nuisance.

In fact, the city'sjustifications for taking petitioner'sland on
their face strongly suggest that the city was not trying to counter the
detrimenta impact of the proposed devel opment, but was using the
opportunity to further itsgeneral goal sto improve transportation
and recreation facilities and stormwater management. Thus, the
Planning Commission conceded that it wished to widen Fanno
Creek because it “ expected” there to be “additional stormwater
runoff resulting from additiona development, both from the subject
siteand elsewherewithin the Fanno drainage basin.” Pet. App.
G40 (emphasisadded). And the Commission purported to justify
taking Ms. Dolan'sland for abicyclepath by referencetoitsdesire
for a" continuous pathway,” with no “missing pieces,” to “function
as an efficient, convenient, and safe” part of “a multi-modal
transportation system serving the varied needs of the City's citizens
and busineses” 1d. at G25, G26, G27. Thisshows, as Jugtice Pe-
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terson concluded, that Tigard had “decided that it needed a
pedestrian/bicycle pathway and aflood control greenway,” and
decided that “[o]neway of getting these, free of cost,” wasto take
the necessary land from owners unlucky enough to need some
permit. 1d. at A29-A30. TheFifth Amendment, however, doesnot
countenance thissort of " out-and-out plan of extortion.” Nollan,
483 U.S. at 837. Though the city's long-range transportation,
recreation, and stormwater management plan“may well be* * * a
goodidea,” landownerslike Ms. Dolan cannot besingled out to “be
compelled to contribute to itsrealization.” 1d. at 841.

CONCLUSION

The judgment of the Oregon Supreme Court should be
reversed.
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