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In an order entered February 13, 2009, the district court certified a broad
class of purchasers of different types of a synthetic rubber known as ethylene
propylene diene monomer (“EPDM”). The plaintiff purchasers alege that the
defendant manufacturers fixed the prices of EPDM products in violation of the
federal antitrust laws. Despite concluding that customer-by-customer
examinations would likely be needed to decide whether defendants’ alleged price
fixing caused individual class members to suffer any damages at all, the district
court still ruled that the crucia injury-in-fact requirement for private antitrust
liability could be satisfied with common proof. To reach that incongruous result,
the district court first adopted a novel antitrust doctrine of damageless injury, and
then declined to decide whether plaintiffs’ proffered methods of common proof
would actually proveif each individua class member suffered injury-in-fact.

Aggregating claims for hundreds of millions of dollars based on these legal
errors, the class certification order is highly questionable, implicates important
Issues of class action law, and threatens to escape later review. It thus is well-
suited for immediate review under Fed. R. Civ. P. 23(f). Defendants DSM
Copolymer, Inc. and DSM Elastomers Europe, B.V. (the “DSM Defendants’)
therefore respectfully petition for permission to appeal the February 13 class

certification order.



QUESTIONS PRESENTED
1. Whether this Court should review the district court’s ruling that

injury-in-fact is subject to common proof even though individua proof will be
necessary to decide if each class member suffered any damages.

2. Whether this Court should review the district court’s use of a lenient
class certification standard to avoid deciding disputes over whether plaintiffs
proposed methods of common proof would actually prove if particular class
members suffered injury-in-fact.

STATEMENT OF THE CASE

The synthetic rubber product known as EPDM is not a single standardized
product. A 117, 172-73, 493-95." By varying its chemical composition, producers
have developed numerous different grades, each with different properties. Those
different properties allow purchasers to use EPDM rubbersin avariety of products,
from automobile weather-stripping to roofing compound to garden hoses. Indeed,
some purchasers buy EPDM customized for a particular end use.

Although EPDM rubbers sometimes have list prices, actual transaction
prices vary considerably. A 176-82. Most prices are individually negotiated.
Some customers receive discounts or rebates. Some have contracts that protect

against price increases or link prices to EPDM input costs. And some receive

! Citations to “A _” refer to the pages of the separately filed Appendix to this
Petition. Citationsto “SPA " refer to the pages of the attached Special Appendix.
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concessions on research and development, product testing, and shipping that lower
effective prices.

In the wake of a Department of Justice investigation into EPDM price-
fixing—which ended without any action against the DSM Defendants—plaintiffs
brought a private treble-damages antitrust class action against the DSM Defendants
and ten other manufacturers alleging a conspiracy to fix prices in violation of the
federal antitrust laws. A 1-62. Over time, all but the DSM Defendants settled or
were dismissed. SPA 1. The DSM Defendants have denied any liability.

In the meantime, Plaintiffs moved for class certification. On the critical
disputed issue—whether injury-in-fact is subject to common class-wide proof—
plaintiffs argued that (a) six across-the-board parallel list price increases, (b)
market characteristics supposedly conducive to collusion, and (c) an overcharge
regression analysis all supplied common proof of injury-in-fact. Relying on expert
and other evidence, defendants showed that none of the supposedly common proof
would prove or disprove that any particular class member suffered injury-in-fact.
A 120-43, 307-18, 564-70, 618-23.

The district court’s decision granting class certification focused on whether
common questions predominated over individua ones on the three elements of a
private federal antitrust claim: (1) an antitrust violation; (2) injury and causation;

and (3) damages. SPA 7. After noting that common proof would establish



whether a price-fixing conspiracy existed and whether the antitrust laws were
intended to prevent the claimed injuries, the district court turned to the critical
Injury-in-fact requirement. SPA 8-10.

The district court began by recognizing that, ordinarily, injury-in-fact is
determined by comparing the actua price paid to the “but-for” price a customer
would have paid in the absence of the conspiracy. SPA 11. The court took the
view, however, that injury-in-fact can also be proven by other means, regardless of
the relationship between but-for and actual prices. SPA 11-12. That is so, the
district court wrote, because “it is possible for a plaintiff to suffer antitrust injury-
in-fact and yet have no damages.” SPA 12. In the court’s view, the six lock-step
EPDM list price increases are common evidence of such potentialy damageless
injury-in-fact because, even if some purchasers did not pay more than the but-for
price, the price increases “could have the effect of affecting the base price for
EPDM, from which all negotiations started.” SPA 15. That possibility—together
with factors that supposedly made the EPDM market susceptible to collusion (e.g.,
commodity-like product, lack of substitutes, barriers to entry)—led the district
court to conclude that plaintiffs had met their burden to show that injury-in-fact
can be proved by common evidence. SPA 25.

The district court then examined whether plaintiffs overcharge regression

analysis—which produced a single, average overcharge percentage for calculating



each class member’'s damages—would supply common proof of damages. SPA
25-44. The court acknowledged defendants proof that applying plaintiffs
regression to the actual prices paid by individua class members shows that
individual overcharges varied considerably from the proffered average percentage
and that nearly half the class paid no overcharge at all. SPA 33-34. Yet the
district court declined to definitively rule on whether plaintiffs’ regression analysis
“works’ because “the defendants have failed to convince me that it is
methodologically impossible to use a single formula to estimate class-wide
damages.” SPA 37-38. Still, the district court concluded that “it may very well be
that damages will need to be calculated individualy, particularly if some plaintiffs
received sufficient rebates, discounts, and other quantifiable favored treatment to
mitigate all damages.” SPA 43 (emphasis added). The need for individual proof
of damages, however, did not prevent the district court from certifying the class.
SPA 42-44.

REASONS FOR GRANTING THE PETITION

The class certification order presents both of the circumstances this Court
has said warrant an interlocutory appeal under Rule 23(f). The order implicates
legal questions “of fundamental importance to the development of the law of class
actions,” but could easlly “escape effective review after the entry of fina

judgment.” In re Sumitomo Copper Litig., 262 F.3d 134, 140 (2d Cir. 2001). The



order also “is questionable” and threatens to “effectively terminate the litigation.”
Id. at 139. Indeed, the important legal issues on which the district court ruled
guestionably here—what constitutes common proof of injury-in-fact and what
standards govern class certification—have generated several Rule 23(f) appedlsin
this Circuit and others. E.g., Cordes & Co. Fin. Servs,, Inc. v. A.G. Edwards &
Sons, Inc., 502 F.3d 91 (2d Cir. 2007) (injury), In re Initial Pub. Offerings Sec.
Litig., 471 F.3d 24 (2d Cir. 2006) (standards); In re Hydrogen Peroxide Antitrust
Litig., 552 F.3d 305 (3d Cir. 2008) (injury and standards); In re New Motor
Vehicles Can. Exp. Antitrust Litig., 522 F.3d 6 (1st Cir. 2008) (same); Bladesv.
Monsanto Co., 400 F.3d 562 (8th Cir. 2005) (same).

l. This Court Should Review The Ruling That Injury-In-Fact I's Subject

To Common Proof Even Though Individual Proof Is Needed To Decide
Whether A Class Member Suffered Any Damages.

The district court’s ruling that “it is possible for a plaintiff to suffer antitrust
injury-in-fact and yet have no damages” lies at the heart of its conclusion that list
price increases in an EPDM market susceptible to collusion offer common proof of
injury-in-fact. SPA 12. But that ruling—for which the district court cited no
authority—isincorrect.

Asamatter of law, if aplaintiff suffered zero damages, it suffered no injury-
in-fact. The need to prove injury-in-fact arises from the Clayton Act § 4

requirement that a private plaintiff “be injured in his business or property.”



15U.SC.815@). In answering what proof that requirement demands, the
Supreme Court specifically held that a plaintiff's “burden of proving the fact of
damage under § 4 of the Clayton Act is satisfied by its proof of some damage
flowing from the unlawful conspiracy.” Zenith Radio Corp. v. Hazeltine Research,
Inc., 395 U.S. 100, 114 n.9 (1969) (emphasis added).

The cases that overturn antitrust verdicts finding liability (and thus injury-in-
fact) but no damages confirm that, without damages, there can be no injury-in-fact.
Ass'n of W. Rys. v. Riss & Co., 299 F.2d 133, 136 (D.C. Cir. 1962) (defendants
entitled to judgment because jury “finding that the conspiracy had not damaged the
plaintiff” was “finding that the plaintiff had not proved its claim” under Clayton
Act 8 4); Ocean Sate Physicians Health Plan, Inc. v. Blue Cross & Blue Shield of
RI., 692 F. Supp. 52, 65-66 (D.R.l. 1988) (similar), aff'd on other grounds, 833
F.2d 1101 (1st Cir. 1989); see also Rosario v. Livaditis, 963 F.2d 1013, 1020-21
(7th Cir. 1992) (RICO liahility finding “conspicuously inconsistent” with “zero
damages’ finding since liability required jury to find “injury to business or
property”). The need to prove damages to establish injury-in-fact is precisely why
courts often refer to injury-in-fact as “fact of damage.” Zenith Radio, 395 U.S. at
114 n.9; New Motor Vehicles, 522 F.3d at 19 n.18.

Thus the district court had no basis for concluding that injury-in-fact was

subject to common proof just because EPDM list price increases might prove some



kind of damageless injury on a class-wide basis. See McLaughlin v. Am. Tobacco
Co., 522 F.3d 215, 220 (2d Cir. 2008) (“Rule 23 is not a one-way ratchet,
empowering a judge to conform the law to the proof.”). As in other price-fixing
cases, the district court should have asked if plaintiffs common evidence would
prove whether individual class members suffered any damage from paying an
actual price that exceeded the but-for price. Cordes, 502 F.3d at 107 (court to
decide injury-in-fact “from a comparison between” “the but-for fee and the actua
fee paid”); Alabama v. Blue Bird Body Co., 573 F.2d 309, 327 (5th Cir. 1978)
(“proof of injury in a price-fixing case will generally consist of some showing by
the plaintiff that . .. he had to pay supracompetitive prices’). Indeed, that is the
only injury-in-fact plaintiffs have ever claimed. A 56, 394-95.

None of plaintiffS common proof, however, would establish whether
individual class members suffered injury-in-fact from paying a supracompetitve
price. The district court conceded as much when it concluded that determining
whether a particular class member suffered any damages will likely require
individual proof. SPA 43.

The EPDM list price increases that plaintiffs invoke certainly cannot prove
whether each class member paid more than the but-for price. To begin with, many
EPDM products had no list price. A 162-63 (no list price for 38% of transactions).

Even those that had list prices were typically sold at lower, individually negotiated



transaction prices. A 169 (over 90% of sales subject to discount or rebate); A 309-
10. And list price increases had no consistent effect on transaction prices, varying
by product and purchaser. A 185-87. Significantly, alist price increase resulted in
no transaction price increase 35% of thetime. A 186-88; seealso A 518.

There also is no evidence that list price increases caused actual prices to
deviate from but-for pricesin areliable way that would allow for common proof of
Injury. Like transaction prices, but-for prices would vary, depending on the
purchaser’ s bargaining power, which in turn is a function of how much a particular
purchaser buys and whether there are other EPDM or non-EPDM substitutes for a
particular product. A 173-75. Indeed, applying plaintiffs own overcharge
regression anaysis to the transaction prices of particular class members reveds
that a substantial portion of the class paid no overcharge and that overcharges
varied greatly by customer. A 467-69 (48.6% of customers with enough purchases
for measurement paid less than their but-for price).

This evidence refutes the district court’s theory that list price increases could
have shifted the entire negotiating range for EPDM prices so that each class
member suffered some injury. See also A 170 (in many cases, starting point for
negotiations had no connection to list prices). With so many class members
experiencing no price increases and no overcharge, it is clear that any shift in the

negotiating range did not result in class-wide injury-in-fact. New Motor Vehicles,



522 F.3d at 29 (suggesting class-wide injury should not be assumed unless “the
entire negotiating range in the but-for world would have been below the entire
negotiating range in the real world”).? Plainly, then, list price increases would not
prove, on a class-wide basis, whether individual class members suffered injury-in-

fact.®

? The authorities the district court cited in reaching the opposite conclusion are all
district court cases decided under precisely the kind of lax class certification
standards that this Court rejected in IPO Securities, 471 F.3d at 39-42 (see pp. 14-
15, infra.). In re Nasdag Market-Makers Antitrust Litig., 169 F.R.D. 493, 504
(S.D.N.Y. 1996) (“class action determinations are to be based solely on the
allegations set forth in the complaint, which are accepted astrue, . . . and not on an
inquiry into the merits of the plaintiff’s clams’); In re Urethane Antitrust Litig.,
251 F.R.D. 629, 631-32, 636 (D. Kan. 2008) (court “should accept the allegations
in the complaint as true” without “looking at the merits,” and plaintiffs “need only
make a threshold showing” of predominance); In re Urethane Antitrust Litig., 237
F.R.D. 440, 444, 451 (D. Kan. 2006) (same); Fears v. Wilhemina Model Agency,
Inc., No. 02 Civ. 4911, 2003 WL 21659373, at *1 (S.D.N.Y. July 15, 2003)
(declining to “perform afact intensive inquiry, going beyond the complaint”); Inre
Indus. Diamonds Antitrust Litig., 167 F.R.D. 374, 383 (S.D.N.Y. 1996) (“court
does not have authority to conduct preliminary inquiry into the merits’ and should
“resolve doubts . . . in favor of certification”). Moreover, the fact that the district
court relied on these cases on such a critical issue confirms the need for
interlocutory review. See Szabo v. Bridgeport Machs,, Inc., 249 F.3d 672, 675 (7th
Cir. 2001) (granting review where “[a]t critical junctures the district judge cited
only decisions by other district judges’).

* That conclusion does not contradict the notion—invoked in In re High Fructose
Corn Syrup Antitrust Litig., 295 F.3d 651, 656 (7th Cir. 2002)—that fixing list
prices might affect negotiated transaction prices and thus could create a disputed
factual issue for summary judgment purposes. On class certification, a plaintiff
must show that fixed list prices actually resulted in higher-than-but-for transaction
prices for each class member, if the plaintiff wants to use list prices as common,
class-wide evidence of injury-in-fact. Seep. 12, infra.
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Nor would the supposedly collusion-friendly EPDM market characteristics
the district court cited: collective market power, barriers to entry, commodity-like
product, lack of substitutes, national price lists, and communications among
defendants. SPA 17-20. None of those alleged characteristics tells you whether
any particular class member paid an overcharge. Indeed—as the district court
recognized in dismissing the expert evidence challenging whether the EPDM
market has the characteristics plaintiffs claim—those characteristics are only
relevant (marginally) to whether defendants agreed to engage in price fixing, not to
whether any class members suffered injury-in-fact as aresult. SPA 23-24.*

Plaintiffs' overcharge regression anaysis a'so does not prove whether each
class member suffered injury-in-fact. The regression omits critical demand and
supply variables and suffers from other fatal technical flaws, invalidating any
resultsit yields. A 455-66. Even more significantly, the regression produces only
asingle, average overcharge figure that plaintiffs intend to apply to each and every
classmember. A 403. In other words, plaintiffs' theory isthat every class member
paid a single, uniform overcharge on every EPDM product it purchased. But an

average is just that; it is the mean value of a range of numbers. If one purchaser

* Contrary to the district court’s suggestions (SPA 20-25), defendants and their
experts did contest the existence of many of the claimed market characteristics.
A 132-36, 492-500. For instance, defendants argued that EPDM is not a single
commodity product, consistent with the abundant evidence of multiple grades and
customization of EPDM. A 132-33, 172-73, 493-95.

11



paid a 70 cent overcharge and nine customers paid no overcharge, the average
overcharge would be seven cents. But that average does not prove whether each of
the ten purchasers suffered injury-in-fact. And, here, we know that plaintiffs
regression is averaging injury and no-injury cases because applying the regression
to the prices paid by individual class members indicates that nearly half paid no
overcharge. A 467-69.

In short, plaintiffs never carried their burden to establish that they would be
able to prove with common evidence whether “each member of the class was in
fact injured.” New Motor Vehicles, 522 F.3d at 28; accord Blades, 400 F.3d at 571
(affirming class certification denial because “not every member of the proposed
classes can prove with common evidence that they suffered impact from the
alleged conspiracy”); Bell Atl. Corp. v. AT&T Corp., 339 F.3d 294, 302 (5th Cir.
2003) (Rule 23(b)(3) predominance defeated “where fact of damage cannot be
established for every class member through proof common to the class’). Instead,
the evidence shows—as the district court was forced to acknowledge (SPA 43)—
that only individua purchaser-by-purchaser inquiries can establish whether
particular class members paid any overcharge at all.

That makes this case like the many price-fixing cases in which federa
appellate courts have rejected class certification because individually negotiated

prices or multiple product lines precluded or otherwise cast doubt on the use of

12



common proof to establish injury-in-fact class-wide. Hydrogen Peroxide, 552 F.3d
a 313-14 (“individually negotiated” prices, “various grades’); New Motor
Vehicles, 522 F.3d at 29 (“individua negotiation”); Blades, 400 F.3d at 574
(“individualized market conditions,” many products, no uniform prices); Robinson
v. Tex. Auto. Dealers Ass'n, 387 F.3d 416, 423 (5th Cir. 2004) (“divergent
negotiating histories’); Blue Bird, 573 F.2d at 322 (“neither the products involved
nor the purchasers appear to be standardized”); Windham v. Am. Brands, Inc., 565
F.2d 59, 62-63 (4th Cir. 1977) (en banc) (“non-standardized” product, “not
uniform” prices); see also Abrams v. Interco Inc., 719 F.2d 23, 31 (2d Cir. 1983)
(“scores of different products’ raised unmanageable damages issues). The district
court’s conclusion to the contrary is a legaly erroneous decision on an issue of
fundamental importance to class action law that warrants immediate review.

1. This Court Should Review The Decision To Not Resolve Disputes Over

Whether PlaintiffS Common Evidence Would Prove If A Class
Member Suffered Injury-In-Fact.

Another critical legal error behind the class certification order is the district
court’s decison to avoid resolving disputes over whether plaintiffs common
evidence would actually prove or disprove injury-in-fact classwide. To the
district court, it was enough that plaintiffs might be able to use common evidence.
Under this Court’s precedents, however, a district court must decide if a plaintiff

will be able to use common evidence to prove whether it prevails on an issue.
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In the IPO Securities decision, this Court specifically rejected a weak “some
showing” standard that allowed the district court in that case to avoid deciding
disputes bearing on whether the plaintiffs actually could prove the case of each
class member with common proof. 471 F.3d at 39-42. The Court ruled that a
district court must instead “resolve[] factual disputes relevant to each Rule 23
requirement and find[] that whatever underlying facts are relevant to a particular
Rule 23 requirement have been established.” 1d. at 41. That obligation, the Court
explained, “is not lessened by overlap between a Rule 23 requirement and a merits
issue.” Id. In alater case, this Court further clarified that “the preponderance of
the evidence standard applies to evidence proffered to establish Rule 23's
requirements.” Teamsters Local 445 Freight Div. Pension Fund v. Bombardier
Inc., 546 F.3d 196, 202 (2d Cir. 2008).

This Court’s decision in Cordes is particularly instructive on how the class
certification standards set forth in IPO Securities apply here. Cordes remanded an
antitrust price-fixing case so that the district court could decide “whether injury-in-
fact can be proved by common evidence,” where the experts for the two parties
disagreed on that question. 502 F.3d at 107. The Court wrote,

If the plaintiffs single formula can be employed to make a valid

comparison between the but-for fee and the actual fee paid, then it

seems to us that the injury-in-fact question is common to the class.

Otherwise, it poses individual ones. The district court did not

determine which expert is correct. We leave this question for it to
resolve on remand.

14



Id. (emphasis added). Cordes thus confirms that, under IPO Securities, a district
court must resolve disputes over expert factual theories about whether proffered
common evidence actually and vaidly can be used to prove injury-in-fact class-
wide.”

To be sure, the district court discussed IPO Securities and Cordes at length.
But it misread both cases. It saw IPO Securities as requiring district courts to
decide merits questions relevant to class certification only when they concerned a
plaintiff’s legal theories. SPA 39. IPO Securities, however, specifically quoted
and expressly aligned itself with an Eighth Circuit decision requiring district courts

to “‘resolve disputes concerning the factual setting of the case’ including
‘... expert disputes concerning the import of evidence.’” 471 F.3d at 38 (quoting
Blades, 400 F.3d at 575). And Cordes, of course, required that a district court
decide just such adispute. 502 F.3d at 107.

Needless to say, the district court took another view of Cordes. It claimed
that Cordes remanded for a decision merely “about whether the plaintiffs method
of proof is a form of common evidence.” SPA 40. Cordes cannot be read so

narrowly. The Cordes court acknowledged that the plaintiffs' method of proof was

a form of common evidence. 502 F.3d at 107. The unresolved question was

> To alow anything less, the Seventh Circuit has aptly noted, “amounts to a
delegation of judicial power to the plaintiffs, who can obtain class certification just
by hiring a competent expert.” West v. Prudential Sec., Inc., 282 F.3d 935, 938
(7th Cir. 2002).
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whether the plaintiffs method could actually be used to make a“valid” assessment
of whether class members suffered injury-in-fact. Id. That was the question on
which the Cordes district court had to determine “which expert is correct.” 1d.
Here, laboring under its misreading of IPO Securities and Cordes, the
district court repeatedly declined to answer “which expert is correct” on issues
central to whether plaintiffs common proof can establish injury-in-fact.® Thusthe
district court accepted EPDM list price increases as common proof because they
“could have the effect of affecting the base price for EPDM, from which all
negotiations started, on a class-wide basis.” SPA 15 (emphasisin original). But
IPO Securities, Bombardier, and Cordes required the district court to decide by a
preponderance of the evidence whether the list price increases actually did have
that effect, something defendants experts disputed (see pp. 8-10, supra). List
price increases would not be common proof of injury-in-fact if they did not affect
EPDM base prices in the way plaintiffs clam. The dispute over their effect thusis

relevant to a Rule 23 requirement and had to be decided.

® The district court thought that Hnot v. Willis Group Holdings, Ltd., 241 F.R.D.
204 (S.D.N.Y. 2007), supported its approach. But Hnot—which addressed the
presence of common issues under Rule 23(a), not their predominance under Rule
23(b)(3)—merely applied the rule that merits issues unrelated to Rule 23
requirements should remain unresolved at class certification, declining to decide
whether the plaintiffs' statistical findings proved that the plaintiffs were in fact
discriminated against. Id. at 211. Here, the district court did something different:
it declined to resolve whether plaintiffs common evidence can prove or disprove
that individual class members suffered injury. Defendants never asked the district
court to decide that no class member suffered any injury-in-fact. A 673-74.
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The same is true of the district court’s treatment of the expert dispute over
the EPDM market characteristics supposedly conducive to collusion. The district
court portrayed the dispute as one over the merits of the suit in dismissing the
opinions of defendants' experts. SPA 23-24. But it then accepted the opinions of
plaintiffs’ experts on the subject as support for the notion that common proof could
establish injury-in-fact. SPA 25. In the unlikely event that the district court is
right that collusion-friendly market characteristics could be common proof of
injury-in-fact (see p. 11, supra), the expert dispute over the existence and
significance of those characteristics is relevant to a Rule 23 requirement and had to
be resolved.

The district court’s application of a lenient class certification standard at
odds with the Court’s precedents is especially evident in its analysis of plaintiffs
overcharge regression. Contrary to Cordes's instruction to judge the validity of
expert formulas (502 F.3d at 107), the district court framed the “real question” as
“whether the plaintiffs have established a workable multiple regression equation,
not whether plaintiffs' model actually works’ (SPA 37), because plaintiffs “need
not demonstrate that their multiple regression analysis captures all the proper
variables and thus reaches the ‘right’ answer” (SPA 38). Missing variables, the
court emphasized, “‘will affect the analysis' probativeness, not its admissibility’”

(SPA 41 (quoting Bazemore v. Friday, 478 U.S. 385, 400 (1986))), even though
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probativeness is what matters in weighing the preponderance of evidence under
PO Securities, 471 F.3d at 41-42, and Bombardier, 546 F.3d at 202.

In the end, despite the need to decide “which expert is correct” under
Cordes, 502 F.3d at 107, the district court believed that resolving the dispute over
plaintiffs’ regression anaysis would improperly place it “in the role of the ultimate
factfinder by choosing which expert’s econometric model or theory is ‘correct.’”
SPA 42 nl1l. The district court thus left the dispute undecided because
“defendants have failed to convince me that it is methodologically impossible to
use a single formula to estimate class-wide damages.” SPA 38. The court thereby
relieved plaintiffs of their burden to establish by a preponderance of the evidence
that their regresson analysis would show whether individual class members
suffered injury-in-fact. PO Securities, 471 F.3d at 39-42; Cordes, 502 F.3d at
107; Bombardier, 546 F.3d at 202.

The district court’s misreading of PO Securities and Cordes is a legally
erroneous ruling on a question of fundamental importance to class action law that

warrants immediate review. An appea would also allow the Court to confirm that

it stands with the appellate courts that have considered the issue recently and have

’ Contrary to the district court’s suggestion (SPA 37-38), defendants expert, Dr.
James, did not propose his own formula for determining damages class-wide. He
merely corrected some of the flaws in plaintiffsS regression to show that any
damages would be much lower and much less uniform than plaintiffs claim, in the
event the district court were to rule that class-wide damages could be proved with a
singleformula. A 467-69, 472-73.
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unanimously held that district judges must resolve expert disputes over whether a
plaintiff’s common evidence actually can prove if class members suffered injury-
in-fact. Hydrogen Peroxide, 552 F.3d at 315-27; New Motor Vehicles, 522 F.3d at
28-30; Blades, 400 F.3d at 575.2

[11. TheDistrict Court’sRuling IsLikely To Escape Later Review.

“‘The effect of a class certification in inducing settlement to curtail the risk
of large awards provides a powerful reason to take an interlocutory appeal.’”
Heves v. Citigroup Inc., 366 F.3d 70, 80 (2d Cir. 2004) (quoting West, 282 F.3d at
937). Such settlements alow doubtful class certifications to “effectively terminate
the litigation” and “escape effective review after the entry of fina judgment.”
Sumitomo, 262 F.3d at 139-40; Hevesi, 366 F.3d a 80-81. Here, plaintiffs
certainly seek a large class award—nearly a quarter of a billion dollars (after
trebling). A 1, 609. And, even before class certification, plaintiffs claims had
aready induced several defendants to settle. SPA 1. That is enough to permit

Rule 23(f) review. See Szabo, 249 F.3d a 675 (granting review of class

certification order that turned $200,000 dispute into $200 million dispute).

® Applying such a rule here is particularly appropriate because, unlike the usual
case, fact discovery has been completed and plaintiffs experts have submitted
their fully formed methods for assessing injury and damages (see SPA 27), making
it unnecessary to rely on predictions about what plaintiffs will be able to prove
class-wide.
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CONCLUSION
For the foregoing reasons, Defendants-Petitioners respectfully ask that the

Court grant permission to appeal the district court’s February 13 certification order
pursuant to Fed. R. Civ. P. 23(f).

Dated: February 28, 2009
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/sl Andrew S. Marovitz

Richard J. Favretto Andrew S. Marovitz
Gary A. Winters Britt M. Miller
MAYER BROWN LLP JoshuaD. Yount

1909 K Street, N.W. MAYER BROWN LLP
Washington, D.C. 20006 71 South Wacker Drive
(202) 263-3000 Chicago, IL 60606

(312) 782-0600
Shelley R. Sadin
(counsel of record)
ZELDES, NEEDLE & COOPER
1000 L afayette Boulevard
P.O. Box 1740
Bridgeport, CT 06601
(203) 333-9441

Attorneys for Defendants-Petitioners
DSV Copolymer, Inc. and DSM Elastomers Europe, B.V.

20



SPECIAL APPENDIX



CERTIFICATE OF COMPLIANCE
WITH INTERIM LOCAL RULE 25.1(a)(6)

Undersigned counsel for Defendants-Petitioners certifies that the .PDF
versions of the foregoing Petition, the Appendix thereto, and the Motion
Information Statement associated therewith that were submitted to the Court and

sent to counsel for other parties have been scanned for computer viruses and that
no virus has been detected.

/s Joshua D. Y ount
Joshua D. Y ount




CERTIFICATE OF FILING

Undersigned counseal for Defendants-Petitioners certifies that on February
28, 2009, he caused .PDF versions of the foregoing Petition and the Motion
Information Statement associated therewith to be e-mailed to the United States
Court of Appeals for the Second Circuit at newcases@ca2.uscourts.gov.

Undersigned counsel further certifies that on February 28, 2009, he caused
the foregoing Petition, the Appendix thereto, the M otion I nformation Statement
associated therewith, and a CD-ROM containing the Appendix in .PDF format to
be placed with athird-party commercial carrier for overnight delivery to and filing
with the United States Court of Appeals for the Second Circuit, Thurgood Marshall
United States Courthouse, 40 Foley Square, New York, NY 10007.

/s Joshua D. Y ount
Joshua D. Y ount




CERTIFICATE OF SERVICE

Undersigned counseal for Defendants-Petitioners certifies that on February
28, 2009, he caused the foregoing Petition, the Appendix thereto, the Motion
Information Statement associated therewith, and a CD-ROM containing the
Appendix in .PDF format to be placed with a third-party commercia carrier for
overnight delivery to the persons listed below.

Undersigned counsel further certifies that on February 28, 2009, he also e-
mailed .PDF versions of the foregoing Petition, the Appendix thereto, and the
Motion Information Statement associated therewith to the persons listed below.

David R. Schaefer

BRENNER, SALTZMAN &
WALLMAN LLP

271 Whitney Ave.

New Haven, CT 06507-1746

dschaefer@bswlaw.com

Anthony J. Bolognese

BOLOGNESE & ASSOCIATES,
LLC

One Penn Center

1617 JFK Blvd., Suite 650

Philadelphia, PA 19103

ABolognese@bol ognese-law.com

Steven A. Reiss

WEIL GOTSHAL & MANGESLLP
767 Fifth Ave.

New York, NY 10152
steven.reiss@weil.com

Dianne M. Nast
RODA & NAST, P.C.
801 Estelle Dr.
Lancaster, PA 17604
dnast@rodanast.com

Steven O. Sidener

C. Andrew Dirksen

GOLD, BENNETT, CERA &
SIDENER, LLP

595 Market St., Suite 2300

San Francisco, CA 94105-2835

ssidener@gbcsl aw.com

cdirksen@gbcslaw.com

Edmund W. Searby
MCDONALD HOPKINSLLC
600 Superior Ave., East

Suite 2100

Cleveland, OH 44114-2653
esearby @mcdonal dhopkins.com



Howard J. Sedran

LEVIN, FISHBEIN, SEDRAN &
BERMAN

510 Walnut ., Suite 500

Philadel phia, PA 19106

hsedran@I| fsblaw.com

Walter W. Noss

SCOTT + SCOTT, LLC
12434 Cedar Rd., Suite 12
Cleveland Heights, OH 44106
Wnoss@scott-scott.com

Kathleen Konopka

COHEN, MILSTEIN SELLERS &
TOLL, PLLC

1100 New York Ave.,, NW

Suite 500

Washington, D.C. 20005

kkonopka@cohenmilstein.com

Michael Hausfeld
HAUSFELD LLP

1700 K St. NW, Suite 650
Washington, D.C. 20006
mhausfeld@hausfeldllp.com

/s Joshua D. Y ount
Joshua D. Y ount




