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Plaintiffs never truly confront the two critical legal errors in the class

certification order that call for review under Fed. R. Civ. P. 23(f). They try to

recast the district court’s erroneous ruling that “it is possible for a plaintiff to suffer

antitrust injury-in-fact and yet have no damages” (SPA 12) as a finding of non-

overcharge injury. But the district court expressly based its conclusion that

common issues predominate on the possibility of damageless injury, and plaintiffs

offer no evidence that class members actually suffered non-overcharge injuries. In

defending the district court’s erroneous refusal to decide expert disputes over

whether plaintiffs’ common evidence would prove if individual class members

suffered injury-in-fact, plaintiffs likewise simply ignore the rule in this circuit that

a district court must resolve “which expert is correct” on such questions.

Plaintiffs’ dodges notwithstanding, the class certification order presents

questionable rulings on important issues of class action law. It also threatens to

escape review after a final judgment by aggregating a quarter billion dollars in

claims, even if there is no risk of “ruinous liability” (something this Court has

never required). Rule 23(f) review thus is warranted.

I. The Ruling That Damageless Injury Is Possible Warrants Review.

Plaintiffs do not dispute that the district court was wrong as a matter of law

when it held that “it is possible for a plaintiff to suffer antitrust injury-in-fact and

yet have no damages.” SPA 12. Indeed, they admit (at 17 n.12) that a plaintiff
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must prove “some damage” to establish injury-in-fact.1 Plaintiffs claim instead (at

16) that the district court’s damageless injury ruling was merely a “passing

observation” that somehow means class members suffered damages by expending

resources to negotiate prices down to the competitive level.

Plaintiffs are mistaken. The district court’s damageless injury ruling is the

linchpin of its conclusion that common issues predominate over individual ones.

SPA 12, 24. To reach that same conclusion without a theory of damageless injury,

the district court would have had to find that plaintiffs’ common evidence would

prove or disprove that each class member suffered some damage. In re New Motor

Vehicles Can. Exp. Antitrust Litig., 522 F.3d 6, 28 (1st Cir. 2008) (requiring that

common proof establish injury to each class member); Blades v. Monsanto Co.,

400 F.3d 562, 571 (8th Cir. 2005) (same); Bell Atl. Corp. v. AT&T Corp., 339 F.3d

1 The cases plaintiffs cite (at 17) for the idea that nominal damages are available
when a plaintiff proves impact, but not a quantifiable amount of damages, are not
to the contrary. Those cases do not hold that if the evidence shows that a plaintiff
suffered no damages, the plaintiff may still have suffered an injury. USFL v. NFL,
842 F.2d 1335, 1376-77 (2d Cir. 1988) (rejecting plaintiff’s claim of error in jury
instruction allowing jury to award nominal damages without compensatory
damages upon monopolization finding; no challenge to injury finding);
Rosebrough Monument Co. v. Mem’l Park Cemetery Ass’n, 666 F.2d 1130, 1146-
47 (8th Cir. 1981) (reversing no-injury finding but upholding finding that amount
of damages was too speculative to support an award of anything but nominal
damages); see also IIA Phillip E. Areeda et al., Antitrust Law ¶ 340d, at 153-55 (3d
ed. 2007) (criticizing nominal damages cases to the extent they suggest injury
without damages is possible). Indeed, the USFL decision recognizes that under
Herman Schwabe, Inc. v. United Shoe Mach. Corp., 297 F.2d 906, 909 (2d Cir.
1962) (Friendly, J.), a failure to prove any damages requires a directed verdict for
lack of injury under Clayton Act § 4. 842 F.2d at 1376-77.
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294, 302 (5th Cir. 2003) (same).2 But the district court acknowledged that it could

not make that finding because “it may very well be that damages will need to be

calculated individually, particularly if some plaintiffs received sufficient rebates,

discounts, and other quantifiable favored treatment to mitigate all damages from

the defendants’ allegedly illegal, collusive behavior.” SPA 43 (emphasis added).3

Thus, if the district court’s damageless injury ruling falls—as it must—the district

court’s ruling that common issues predominate must fall too.

To be sure, the district court did refer, without support or elaboration, to the

possibility that class members “may” have suffered injuries “by expending

resources to negotiate down” prices. SPA 12. But plaintiffs have never claimed,

much less offered any evidence of, such an injury to any class member. A 56, 394-

95 (claiming injury only from overcharges). And plaintiffs certainly have not

2 These more recent, better reasoned, and more authoritative precedents foreclose
Plaintiff’s passing effort (at 18 n.14) to invoke Law v. NCAA, 5 F. Supp. 2d 921
(D. Kan. 1998), for the notion that a class could be certified even if common proof
would not establish injury-in-fact for some class members.
3 Because the district court correctly concluded that there is substantial reason to
doubt that some class members suffered any damages at all, plaintiffs are wrong to
suggest (at 19) that, under In re Visa Check/MasterMoney Antitrust Litig., 280 F.3d
124 (2d Cir. 2001), the DSM Defendants’ injury-in-fact argument should be
“repackaged” as a mitigation defense to the amount of damages that would not bar
class certification. As we have noted, common proof of whether each class
member suffered some damages is required for class certification. See pp. 2-3,
supra; Pet. 12-13. In any event, the “repackaging” approved in Visa Check, 280
F.3d at 135-38, rested on the since-repudiated notion that courts may not resolve
expert disputes and must accept a plaintiff’s common proof theories unless fatally
flawed. In re Initial Pub. Offerings Sec. Litig., 471 F.3d 24, 42 (2d Cir. 2006).
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shown that such an injury can be proved or disproved for individual class members

with common evidence. That is not surprising. Whether a class member expended

resources in negotiations that it would not have expended absent the alleged

conspiracy is an individualized issue, requiring inquiry into the unique negotiating

practices of each class member. See Robinson v. Tex. Auto. Dealers Ass’n, 387

F.3d 416, 423 (5th Cir. 2004) (need to examine individual negotiating practices

defeated common issue predominance). The unproven possibility that some class

members may have suffered such an injury thus does not save the district court’s

damageless injury ruling or its conclusion that common issues predominate.

II. Plaintiffs Never Proved Overcharges To Each Class Member.

Plaintiffs also argue (at 7-15) that six lock-step list price increases,

supposedly conspiracy-friendly market characteristics, and an average overcharge

calculated by their expert supply common proof that every class member paid an

overcharge and thus suffered some damages. But the district court never accepted

that conclusion, believing instead that many class members may have paid no

overcharge. SPA 24, 43. And the evidence confirms that many class members in

fact did not pay any overcharge. Pet. 8-12.

Most critically, one of defendants’ experts, Dr. James, showed that applying

plaintiffs’ own damages formula to the transaction prices of individual class

members with enough purchases for measurement reveals that 48.6% of them paid
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no overcharge. A 467-69.4 Plaintiffs do not mention, much less refute, this

compelling evidence. It thus stands undisputed that a substantial portion of the

class paid no overcharge at all even under plaintiffs’ damages formula. That fact

alone refutes plaintiffs’ claim that their common evidence proves an overcharge to

every class member, no matter what one might otherwise infer from list price

increases, market characteristics, or an average overcharge calculation.

Plaintiffs’ effort to show that their common evidence proves class-wide

injury-in-fact fails in any event. The case law plaintiffs cite (at 8-9) for the notion

that list price increases prove transaction price overcharges is all irrelevant to the

class certification issues here.5 In dicta, the Master Key decision does make the

4 As the Petition explains (at 18 n.7), Dr. James did not proffer his own class-wide
damages model or agree that a single formula could estimate class-wide damages,
contrary to plaintiffs’ claim (at 3). He merely showed the flaws in plaintiffs’
model by substituting more precise variables. A 467-69, 472-73.
5 In re Master Key Antitrust Litig., 528 F.2d 5, 11-12 (2d Cir. 1975)—which long
predated Rule 23(f) and IPO Securities—declined to review a class certification
order because the class issues were enmeshed with merits issues, saying nothing
about list prices. In re Scrap Metal Antitrust Litig., 527 F.3d 517, 535-36 (6th Cir.
2008), which also said nothing about list prices, ruled only that differences in the
amount of individual damages did not defeat common issue predominance where
the fact of damages was subject to unchallenged common proof. In re High
Fructose Corn Syrup Antitrust Litig., 295 F.3d 651, 657 (7th Cir. 2002), and In re
Flat Glass Antitrust Litig., 385 F.3d 350, 362-63 (3d Cir. 2004)—which reviewed
summary judgment decisions regarding conspiracy, not class certification decisions
regarding injury-in-fact—remarked that sellers would not fix list prices unless they
thought transaction prices would rise, but never suggested that transaction prices
would in fact always increase for every purchaser. In re Plastic Cutlery Antitrust
Litig., No. Civ. A. 96-CV-728, 1998 WL 135703, at *2, *7 (E.D. Pa. Mar. 20,
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obvious point that if a plaintiff can prove that all transaction prices were above the

competitive level, it will have proved that each class member suffered injury. 528

F.2d at 12 n.11. But plaintiffs’ list-price-increase evidence does not establish that

all transaction prices were supra-competitive. Pet. 8-10. Plaintiffs dispute (at 9-

10) the Petition’s showing (at 8-9) that price list increases did not always or

consistently increase transaction prices. The evidence they cite, however, does not

show that all class members experienced price increases, much less paid supra-

competitive prices—which even plaintiffs admit is the relevant issue (A 300).

Moreover, the need to analyze individual price increases for each of the 622 class

members or documents on particular price increases for particular manufacturers

confirms that the list price increases are not common proof of overcharges.

Plaintiffs also parrot (at 10-12) the district court’s analysis of market

characteristics supposedly conducive to an antitrust conspiracy, wrongly asserting

that defendants’ experts agreed with that analysis.6 But they never explain how

market concentration, high barriers to entry, or any of the other alleged

characteristics would prove or disprove that any individual class member paid an

1998), is yet another district court case that grants class certification under lax and
now-repudiated standards (see Pet. 10 n.2), and the defendants in that case “ha[d]
not challenged the plaintiffs’ ability to prove class-wide impact.”
6 In fact, defendants’ experts strongly disputed the existence and significance of
the supposedly collusion-friendly market characteristics. A 172-83, 492-500. The
district court disregarded their position, however, erroneously claiming the dispute
was an issue for the merits that it would not resolve. SPA 23-24.
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overcharge. And the cases they cite on the point simply do not hold that such

market characteristics prove that every purchaser paid an overcharge.7

Plaintiffs finally claim (at 14-15) that because regression analysis could be a

valid method of proving damages and the DSM Defendants did not challenge

plaintiffs’ regression-based damages formula in a dispositive motion, their

damages formula must be accepted as common evidence of class-wide

overcharges.8 They are wrong. The fact that some regression analyses are valid in

some cases for some purposes does not make plaintiffs’ flawed damages formula

valid in this case to prove injury to individual class members. See McLaughlin v.

Am. Tobacco Co., 522 F.3d 215, 229-30 (2d Cir. 2008) (reversing class

certification based on flawed regression measuring injury); Cordes & Co. Fin.

Servs., Inc. v. A.G. Edwards & Sons, Inc., 502 F.3d 91, 107 (2d Cir. 2007)

(remanding to test validity of regression measuring injury). The possibility that

7 Applying a standard deemed too lax in a later decision vacating a class
certification based on nearly identical expert evidence (In re Hydrogen Peroxide
Antitrust Litig., 552 F.3d 305, 324-25 (3d Cir. 2008)), In re Linerboard Antitrust
Litig., 305 F.3d 145, 153-55 (3d Cir. 2002), did not focus on whether market
structure evidence could show that any individual class member suffered injury
and supported its predominance ruling with not just market structure evidence but
also pricing analyses of the sort that refute class-wide injury in this case. In High
Fructose, the Seventh Circuit reviewed a summary judgment for failure to prove
conspiracy and thus did not consider whether market structure evidence proved
injury to any individual class member. 295 F.3d at 656-58.
8 Contrary to plaintiffs’ claim (at 15), the district court did not accept their
damages formula as common proof of injury-in-fact. SPA 25, 43.
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plaintiffs’ damages formula might raise a factual dispute preventing summary

judgment does not require accepting it at the class certification stage, where

relevant expert disputes must be resolved. See Pet. 13-19; pp. 8-9, infra. And,

most importantly, plaintiffs’ own damages model shows that their single, class-

wide overcharge figure averages overcharge and no-overcharge cases and thus

does not prove or disprove an overcharge for each class member. Pet. 11-12.

III. The Decision To Leave Expert Disputes Unresolved Warrants Review.

Adopting the view that the district court correctly placed the burden on

defendants to prove it “methodologically impossible” to establish class-wide

injury-in-fact with common evidence, plaintiffs argue (at 12-14) that it would have

been “improper” for the court to determine which expert’s testimony is more

credible or more likely to be true, or to do anything more than decide whether

plaintiffs’ method of proof is a “form of common evidence.” They are wrong.

To begin with, this Court has put the burden on plaintiffs to show by a

preponderance of the evidence that common issues predominate. Teamsters Local

445 Freight Div. Pension Fund v. Bombardier Inc., 546 F.3d 196, 202 (2d Cir.

2008). The Court has further instructed that district courts must “resolve[] factual

disputes” relevant to Rule 23’s predominance requirement, even when they are

identical to merits issues or involve a battle of the experts. IPO Securities, 471

F.3d at 41-42; see also Hydrogen Peroxide, 552 F.3d at 320, 322-23 (district court
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must resolve relevant factual disputes and weigh credibility of expert opinions).9

And this Court has specifically held that whether a plaintiff’s proposed common

evidence “can be employed to make a valid comparison” between but-for and

actual prices is an issue relevant to Rule 23’s predominance requirement on which

a district court must “determine which expert is correct.” Cordes, 502 F.3d at 107;

see also Blades, 400 F.3d at 575 (district court properly “resol[ved] expert

disputes” over class member injury from fixed prices).

Under these standards, it is not enough for plaintiffs to simply offer a “form

of common evidence.” Any plaintiff in any case can come up with a form of

common evidence. The real question is if the plaintiff’s common evidence proves

whether individual class members prevail on an issue. Thus, in McLaughlin, this

Court reversed a predominance finding, despite the plaintiffs’ plan to use common

evidence, because that evidence would not prove injuries to individual class

members. 522 F.3d at 227-30. Likewise, in Cordes, this Court accepted that the

plaintiffs’ damages model was common evidence, yet still remanded for a decision

on whether the model would validly prove injury class-wide. 502 F.3d at 107.

9 Quoting IPO Securities’ account of a district court ruling in a discrimination
case, plaintiffs misleadingly suggest (at 13) that IPO Securities forbade resolving
expert disputes, when IPO Securities actually disavowed just such a rule. 471 F.3d
at 242. The district court decisions—under Rule 23’s easily met commonality
requirement—that plaintiffs invoke for the same notion also deserve no weight,
especially after Cordes confirmed that district courts must decide “which expert is
correct” about the validity of a plaintiff’s common evidence. 502 F.3d at 107.
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IV. The Class Certification Order Is Likely To Escape Later Review.

Plaintiffs fault the DSM Defendants (at 4-6) for not offering evidence that a

damages award would be “ruinous.” But this Court has never required such a

showing. If a questionable ruling on an important class certification issue threatens

to “effectively terminate the litigation” or “escape effective review after entry of

final judgment,” review is warranted. Hevesi v. Citigroup Inc., 366 F.3d 70, 76-77

(2d Cir. 2004). Large, but non-ruinous, liability can create undue settlement

pressure threatening such a result. See, e.g., New Motor Vehicles, 522 F.3d at 8

(not requiring liability ruinous to auto industry). There is ample evidence of that

kind of pressure here. Plaintiffs seek nearly a quarter billion dollars in damages.

A 1, 609. The mere risk of class certification induced several defendants to settle.

SPA 1. And, in the wake of those settlements—including a no-payment voluntary

dismissal of the defendant that led half of the list price increases—plaintiffs seek to

hold the DSM Defendants liable for alleged overcharges by all defendants. Reply

App. 5-7, 10-11; A 608-09; SPA 1. That is enough to permit Rule 23(f) review.10

* * *

Defendants-Petitioners respectfully ask that the Court grant permission to

appeal pursuant to Fed. R. Civ. P. 23(f).

10 Contrary to plaintiffs’ suggestion (at 20) that Rule 23(f) review is unnecessary
because a final judgment against the DSM Defendants is imminent, the DSM
Defendants’ summary judgment motion is still pending.
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