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QUESTI ONS PRESENTED

1. Whether a federal court my "recharacterize" a state
prisoner's action under 42 U S. C. 8§ 1983 for noney danmges as a
petition for habeas corpus and, on that basis, require the prisoner to
exhaust state habeas corpus renedi es before seeking to vindicate his
constitutional rights under Section 1983.

2. Wiet her a federal court that requires exhaustion of a Section
1983 action for noney danages on this basis should stay, rather than

di smss, the Section 1983 action pendi ng exhausti on.

(i)



RULE 14.1 STATEMENT
Pursuant to Rule 14.1(b) of the Rules of this Court, petitioner
her eby provides the foll ow ng nanes of parties to this proceedi ng whose

nanes do not appear in the caption:

Robert Ewbank, Attorney
M chael Krinoph, Indiana State Police |Investigator

(i)
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STATUTORY PROVI SI ONS | NVOLVED

The pertinent statutory provisions are reprinted in full in the
appendi x. See Pet. App. 26a.

STATEMENT

This case arises out of a state prisoner's action for damages
under the federal civil rights statutes, including 42 U S . C. § 1983.
The district court recharacterized petitioner's Section 1983 damages
action as a petition for habeas corpus, and on that basis dismssed the
action wthout prejudice so that petitioner could exhaust state
renmedi es. The court of appeals affirned, holding that such
recharacterizati on was proper under Seventh G rcuit |law and that the
district court was correct in dismssing, rather than nerely staying,
petitioner's Section 1983 action. In reaching the latter conclusion
the court of appeals declined to follow the decisions of four other
circuits and expressly acknowl edged that its decision "creates an
intercircuit conflict" (Pet. App. 5a) on an inportant and "difficult"
i ssue (id. at 3a).

1. Petitioner Roy Heck is presently confined at the Wstville
Correctional Center in Westville, |ndiana. He is serving a fifteen-
year sentence after a jury, on July 30, 1987, convicted him of
vol untary mansl aughter in connection with the death of his wife, R ckie
Heck. The Indiana Suprene Court upheld petitioner's conviction over a

di ssent by Justice DeBruler. Heck v. State, 552 N E.2d 446, 449 (Ind.

1990) (reprinted at Pet. App. 9a-17a).

(2)



The State's case against petitioner was based on circunstanti al
evidence. Ms. Heck di sappeared on or about January 6, 1986, at a tinme
when she and petitioner had been living apart and were involved in
proceedi ngs to dissolve their marriage. Sonme nine nonths after her
di sappearance, Ms. Heck's body was found buried on petitioner's farm
The pathologist's report initially reported that no cause of death
could be determned; later, it was altered to state that Ms. Heck's
jaw was broken and to "theorize[] [that] the probability was that
decedent had died as a result of a severe blowto the head." Pet. App
1l1la.

At trial, the State presented testinmony fromMs. Heck's nei ghbors
that, on the evening of January 6, 1986, she engaged in a heated
argunment with anot her person outside of her trailer home. At trial, a
nei ghbor of Ms. Heck was permtted to identify petitioner as the
unknown participant in the January 6 argument on the basis of his
voi ce. The neighbor's in-court voice identification was based on the
pol i ce having played, at her request and only one week before trial, a
recordi ng of petitioner's voice, which she then identified as the voice
she heard on January 6. Pet. App. 13a. The neighbor, who was "from
the Philippines" and "had a very limted understanding and use of the
Engli sh | anguage,” al so gave conflicting accounts in her deposition and
at trial of what she heard during the January 6 argunment. Pet. App
13a-14a. In dissenting fromthe Indiana Supreme Court's affirmance of
petitioner's conviction, Justice DeBruler concluded that the voice

identification procedure enployed by the Indiana police was "unduly and

(3)



unnecessarily suggestive" and created "a very substantial |ikelihood of
irreparable msidentification." Pet. App. 17a.

2. On Decenber 27, 1988, petitioner, proceeding pro se, filed
this lawsuit wunder 42 U S C 88 1983, 1985(2), 1986 and 1988.
Petitioner's conplaint naned as defendants three persons who
participated in the investigation and prosecution of his case: Dearborn
County prosecutors Janmes Hunphrey and Robert Ewbank, and M chae
Krinoph, an investigator with the Indiana State Police. See Pet. App.
20a. Petitioner clained that defendants "conspired and/or acted in
concert"” to subject himto "an illegal investigation' of his wife's
death, "in violation of the Fourth and Fourteenth Anendnments to the
U.S. Constitution." Pet. App. 2la. More specifically, petitioner
alleged that defendants (1) conducted an illegal search, (2)
arbitrarily, unlawfully, and knowingly "destroyed clothing from][his]
deceased wife's body which was excul patory in nature and could have
proved [his] innoc[]ence,” and (3) "directed * * * an illegal and
unlawmful v[oi]Jce identification procedure [three] tinmes wth a
potential state wtness." Pet. App. 23a. Petitioner's conplaint
sought conpensatory and punitive damages, declaratory relief, interest,
costs, and attorneys' fees. Pet. App. 25a. It did not seek
inval i dation of his conviction or release fromprison. Along with his
conplaint, petitioner filed an application to proceed in form
pauperis. Pet. App. 18a-19a.

3. The district court denied petitioner's request to proceed in

forma pauperis and ordered the dism ssal of his Section 1983 acti on.

(4)



The gravanen of petitioner's Section 1983 claim the court explained,
was that defendants had "acted inproperly in an investigation
culmnating in his being charged." Pet. App. 7a. Because "the issue
he raises directly inplicate[s] the legality of his confinenent,"
reasoned the court, the "exclusive nmeans by which he may do this in
federal court is through an action for habeas corpus relief, which in
turn may be brought only after available state renedies have been
exhausted. " Pet. App. 7a-8a (enphasis added). See also id. at 8a
(stating that "a decision on the nerits of the claimpresented woul d be
tantanmount to determning the legality of a plaintiff's confinenment").

lbid.*

4. The Seventh Crcuit affirmed. Pet. App. la-5a. The court of
appeals first agreed with the district court that, under Seventh
Circuit precedent, petitioner's civil rights action for danages was

properly recharacterized as a petition for habeas corpus. 1d. at 3a.

! Petitioner also sought but was denied habeas relief in federa
court. On June 19, 1990, he filed a petition for relief under 28
US. C 8 2254, raising five constitutional clainms: (1) insufficient
evi dence to support a conviction for voluntary mansl aughter; (2) use of
suggestive voice identification procedure; (3) ineffective assistance
of counsel; (4) use of illegally obtained wiretap evidence; and (5)
deprivation of a fair trial due to use of hearsay testinony. On
January 7, 1991, the district court dismssed the petition wthout
prejudi ce because petitioner had failed to exhaust his claimthat he
recei ved i neffective assistance of counsel. Heck v. Richards, No. S90-
205 (N.D. Ind.). On January 22, 1991, petitioner filed a second
federal habeas petition that was identical but for the om ssion of the
i neffectiveness claim The district court found that the remaining
clai ns had been exhausted on petitioner's direct appeal, and went on to
deny relief. Heck v. R chards, No. S91-40 (N.D. Ind. July 30, 1991).
The Seventh GCircuit affirmed in an unpublished order. Heck v.
Ri chards, No. 91-3034 (Sept. 28, 1992). Petitioner has never sought
post-conviction relief in the Indiana courts.

(5)




Conceding that petitioner was not "explicitly requesting that his
conviction be vacated," the court nevertheless explained that
"regardl ess of the relief sought,"” if a state prisoner "is challenging
the legality of his conviction, so that if he won his case the state
woul d be obliged to release himeven if he hadn't sought that relief,
the suit is classified as an application for habeas corpus and the
plaintiff nust exhaust his state renedies * * * " |lbid. "This is

such a case," the court continued, because petitioner "clains that he

woul d not have been convicted had the defendants not violated his

constitutional rights." 1lbid. "Indeed," the court of appeals added,
"if his conviction were proper, this suit would in all likelihood be
barred by res judicata." |bid.

Next, the Seventh Circuit addressed a question that it described
as "difficult,” namely whether "the suit should have been stayed rather
than dismssed lest the plaintiff be prevented by the statute of
limtations fromrefiling it after he exhausts his state renedies."
Pet. App. 3a. The court first acknow edged that under this Court's
decision in Oamens v. kure, 488 U S 235 (1989), the statute of
[imtations applicable to petitioner's Section 1983 action is that set

forth in Ind. Code 88 34-1-2-2, 34-1-67-1(6), which provide for a two-

year limtations period; that the defendants' alleged m sconduct
occurred in 1987, that the Indiana statute of limtations "is not
tolled by a plaintiff's inprisonment”; and that, accordingly, if

petitioner "should later refile" his Section 1983 action "after

exhausting his state renedies, he will be net by a defense of statute

(6)



of limtations." Pet. App. 3a. "In these circunstances," the court
acknow edged, "several decisions of other circuits hold that the

district court should stay rather than dismss the suit."” | bi d.

(citing Jewell v. County of Nassau, 917 F.2d 738 (2d G r. 1990) (per

curianm); Young v. Kenny, 907 F.2d 874 (9th Cr. 1990), cert. denied,

498 U.S. 1126 (1991); Ofet v. Solem 823 F.2d 1256 (8th Gr. 1987);

and Richardson v. Fleming, 651 F.2d 366 (5th G r. 1981)). The court
bel ow specifically declined to foll ow these deci sions, however, because
staying rather than dismssing the prisoner's action would "give[]
i nadequate weight to the policy of the statute of limtations, which is
to bar stale suits." Pet. App. 3a.

The court of appeals went on to suggest that if petitioner were
to exhaust his state habeas renedies, refile his Section 1983 acti on,
and then encounter a statute-of-limtations defense, he mght be able
to avoid the tine bar by invoking the doctrine of equitable tolling.

Pet. App. 3a. The panel acknow edged that under Hardin v. Straub, 490

U S 536 (1989), "state, not federal, tolling provisions apply to state
statutes of limtations borrowed for section 1983 suits,” and it
acknow edged that it had "not found any Indiana cases that recognize
equitable tolling in so many words as a defense to a statute of
limtations." Pet. App. 3a-4a.? Nevertheless, the court of appeals

suggested that if a state-law doctrine of equitable tolling were

2 The court did, however, identify one case in which an Indiana
court applied what the Seventh Circuit described as "a form of
equitable tolling." Pet. App. 3a-4a (citing JTorres v._Parkvi ew Foods,
468 N E. 2d 580 (Ind. C. App. 1984)).

(7)




unavail able, a federal court would be obliged to fashion a federal
doctrine of equitable tolling to effectuate "section 1983's "chief
goal s of conpensation and deterrence.'" Pet. App. 4a (quoting Hardin,
490 U. S. at 538-39). The court acknow edged that the Second Circuit
had cone to precisely the opposite conclusion, holding that a federa
doctrine of equitable tolling was not available in such circunstances.

Pet. App. 4a (citing Jewell v. County of Nassau, supra).

Finally, the Seventh Grcuit proceeded to suggest the content of
a federal doctrine of equitable tolling applicable in cases such as
this:

The inquiry will proceed in three stages. First, was Heck's
initial failure to exhaust his state renedi es excusabl e because
of the subtlety of the distinction between a pure civil rights
suit that does not require exhaustion and an ostensible civil
rights suit that is also a de facto habeas corpus action and
therefore does require exhaustion? Second, if so, did Heck
proceed with due diligence to exhaust his state renedies and to
file the renewed civil rights suit as soon as possible afterward?
I n answering both questions the district judge will of course have
due regard for the handi caps under which Heck |abors by virtue of
bei ng an unrepresented prisoner presumably untrained in law. |f
both questions are answered in the affirmative, a third question
becones relevant -- whether the defendants are likely to be
substantially prejudiced in their defense of Heck's suit by the
I ong delay, of which they of course cannot be blanmed, in the
filing of a suit not barred by the doctrine of exhaustion of state
renedi es.

Pet. App. 4a. The court "express[ed] no view on the proper answers to
these questions in this case,” explaining that "that would be
premature.” 1d. at b5a.

Recogni zing that its opinion "creates an intercircuit conflict"”

on the issue of dismssal versus stay, the panel, on its own

(8)



initiative, circulated its decision to the entire court pursuant to
Seventh Circuit Rule 40(f).
Pet. App. 5a. Over the dissenting votes of Judges Cudahy, Ripple

and Rovner, the full court decided not to rehear the case en banc.

| bi d.
REASONS FOR GRANTI NG THE PETI Tl ON
This case presents two recurring issues of great practica
si gni fi cance: first, whether a federal court nmay require a state

prisoner to exhaust state habeas corpus renedies before litigating his
42 U.S.C. 8§ 1983 claimfor noney danages; and second, assum ng that the
answer to the first question is yes, whether the court should dism ss,
rather than stay, the prisoner's Section 1983 cl ai m pendi ng exhausti on.
G ven the enornous volune of prisoner civil rights litigation,® it is
vitally inmportant that the rules governing cases such as this be
clearly established and uniformly applied. In the alnost 20 years since
the Court has |ast addressed this area of the |aw, however, the courts

of appeals have "struggled maghtily" -- and with a singular |ack of

8 See 1991 Annual Report of the Director of the Administrative
Ofice of the United States Courts at 179 (Table G 2) (29,645 civil
rights actions filed by state prisoners in federal court in year ending
Sept enber 30, 1992).
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success -- to reach consistent results.* There are now clear conflicts

anong the courts of appeals on both issues presented here.

By holding that a Section 1983 action for noney danmages may be
recharacterized as a petition for habeas corpus, the court bel ow woul d
force litigants to exhaust state habeas renedies that are wholly
i ncapabl e of providing the nonetary relief they are seeking; not
surprisingly, its holding requiring exhaustion cannot be reconciled
either with decisions of this Court or with a recent holding of the
Second Gircuit. And in deciding to dismss rather than stay
petitioner's Section 1983 action -- which will subject the suit to a
statute-of-limtations defense upon refiling, will lead to substanti al
additional Ilitigation, and wll prevent the litigation of sone
meritorious clains -- the Seventh Grcuit expressly rejected the
conclusions of four other courts of appeals and "create[d] an
intercircuit conflict.” Pet. App. 5a. Review of the decision bel ow
accordingly is warranted.

l. A State Prisoner May Not Be Required To Exhaust State Renedies
Before Bringing A Section 1983 Action That Seeks Only Money
Damages
In this case, the Seventh Circuit held that petitioner's civil

rights action for danages was properly recharacterized as a petition

4 Paul Bator, Daniel Mltzer, Paul M shkin & David Shapiro, Hart &
Wechsler's the Federal Courts and the Federal System 1650 (3d ed.
1988). See generally Martin A  Schwartz, The Preiser Puzzle:

Continued Frustrating Conflict Between the G vil R ghts and Habeas
Corpus Renedies for State Prisoners, 37 DePaul L. Rev. 85, 87-88 (1988)
("The |l ower federal court decisions are not surprisingly in disarray,
with jurists frequently benpaning the difficulties and frustrations
they encounter in attenpting to solve Preiser puzzles.").
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for habeas corpus and, on that basis, subject to the requirenent of
exhaustion of state renedies set forth in 28 U S.C. 8§ 2254(b). Pet.
App. 3a.°® Although the decision bel ow recognized that petitioner was
not "explicitly requesting that his conviction be vacated," it
neverthel ess explained that "regardless of the relief sought,"” if a
state prisoner "is challenging the legality of his conviction, so that
if he won his case the state would be obliged to release himeven if he
hadn't sought that relief, the suit is classified as an application for
habeas cor pus and the plaintiff nmust exhaust hi s state
remedies * * * " 1bid. "This is such a case," the court continued,
because petitioner "clainms that he would not have been convicted had
the defendants not violated his constitutional rights.” Ibid. In
reaching this conclusion, the panel applied settled Seventh Circuit
doctri ne.

The decision below, however, is flatly inconsistent both wth
decisions of this Court and with the Second Circuit's decision in Mack
v. Varelas, 835 F.2d 995 (1987). Wat is nore, while a nunber of the
other courts of appeals have adopted an exhaustion rule generally
simlar to that of the Seventh G rcuit, npst have done so only over
vi gorous dissents or over the majority's own strong m sgivings. Those
courts, noreover, have also applied different versions of the

exhaustion rule, thereby subjecting state prisoners across the country

° The fact that petitioner has included, along with his damages
claim a request for declaratory relief in no way alters the analysis
of the recharacterization and exhaustion issue. See Wolff .

McDonnell, 418 U. S. 539, 554-55 (1974).

(11)



to different preconditions to having their federal rights determ ned
under Section 1983. And the Seventh G rcuit's holding is inconsistent
with Congress's intent not to require state prisoners to exhaust state
remedi es in circunstances such as these. To resolve the conflict with
the Second Grcuit, and to bring clarity to an extraordinarily nuddl ed
area of federal law, further review by this Court is warranted.

A The Seventh G rcuit's Decision To Recharacterize And Require
Exhaustion Conflicts Wth The Decisions OF This Court.

This Court has exam ned the boundary between habeas corpus and 8§
1983 in the context of state-prisoner litigation in three cases, all

decided in the md-1970s. See Preiser v. Rodriguez, 411 U S. 475

(1973); Wl ff v. MDonnell, 418 U S. 539 (1974); Cerstein v. Pugh, 420

U.S. 103 (1975). In discussing the characterization of prisoner clains
in those cases, the Court stressed the inportance of the type of relief
bei ng sought, and it concluded that a state prisoner's Section 1983
claimfor damages is i mediately cognizable in federal court (and may

be pursued simultaneously with a habeas corpus action prem sed on the

same al |l egations).

Preiser involved a Section 1983 action by state prisoners
chal l enging the cal culation of good-tinme credits by prison authorities.
The prisoners "sought injunctive relief to conpel restoration of the
credits, which in each case would result in their imediate rel ease
fromconfinenent in prison." 411 U S. at 476-77. Explaining that the
very essence of habeas corpus is an attack on the "fact or duration" of
confinenent, the Court ruled that the prisoners' exclusive federal

remedy was an action for habeas corpus. 1d. at 500. The prisoners
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claim the Court reasoned, "goes directly to the constitutionality of

[their] physical confinenent itself and seeks either imediate rel ease

fromthat confinenent or the shortening of its duration." 1d. at 489

(enphasis added). See also id. at 498, 500 (sanme). Thus, the Court's
hol ding turned on both the nature of the prisoners' claim (a direct
attack on the "fact or duration" of their confinenent) and the nature
of the relief sought in the lawsuit. In holding that habeas was the
sole federal renedy available, the Court stressed the federalism
concerns underlying the exhaustion requirenent of the federal habeas
corpus statute and explained that the nore specific provisions of 28
U S. C. 8§ 2254(b) overrode the broader terns of Section 1983. 411 U. S.
at 488-90, 493 n. 10.

In Preiser, the prisoners argued that requiring exhaustion of
state habeas renedies mght extinguish a danages renedy under
Section 1983, because a prisoner who lost in the state courts woul d be

barred by res judicata from relitigating the issue in a subsequent

Section 1983 suit, and this would be true even if "a federal habeas
court had later granted himrelief on habeas corpus." 411 U S. at 493-
94. In rejecting that argunment, this Court expl ai ned:

The answer to this contention is that the respondents here sought

no danmmges, but only equitable relief -- restoration of their
good-tinme credits -- and our holding today is limted to that
si tuati on. If a state prisoner is seeking damages, he is

attacking sonething other than the fact or length of his
confinenment, and he is seeking sonething other than i medi ate or

nore speedy release -- the traditional purpose of habeas corpus.
In the case of a damages claim habeas corpus is not an
appropriate or available federal renedy. Accordingly, as

petitioners thenselves concede, a damages action by a state
pri soner could be brought under the Gvil Rights Act in federa
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court wthout any requirenent of prior exhaustion of state
renedi es.

Id. at 494 (enphasis added in part). Preiser thus nade unequivocally
clear that a claimfor danmages is, by its very nature, not an attack on
the "fact or length" of confinenent and is nmintainable in a Section
1983 suit "without any requirenent of prior exhaustion of state
remedies.” |bid.

This teaching was reaffirmed in WIff. There, a class of inmates
brought suit under Section 1983 for both injunctive relief and danages,
contending that (1) prisoner disciplinary proceedings violated due
process, (2) regul ations concerning inmate il were unduly
restrictive, and (3) the inmate |egal assistance program was
constitutionally defective. The Court considered each «claim
separately.

In discussing the plaintiffs' claimthat "the rules, practices,
and procedures at the [prison] which mght result in the taking of good
time violated the Due Process C ause of the Fourteenth Anendnent" (418
U S. at 553), the Court took pains to distinguish, at the outset, the
various kinds of relief being sought by the plaintiffs: (a) restoration
of good tinme, (b) submi ssion of a plan by the prison authorities for a
constitutionally adequate hearing procedure, and (c) damages. "At the

threshold,” the Court explained, is the issue whether under
Preiser * * * the procedures for depriving prisoners of good-tine
credits may be considered in a civil rights suit brought under 42
US C § 1983." 418 U S. at 554. Preiser, the Court continued, had

hel d "that because the state prisoners were challenging the very fact
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or duration of their confinenent and were seeking a speedi er rel ease,

their sole federal renedy was by wit of habeas corpus, with the
concom tant requirenment of exhausting state renedies.” 1bid. (enphasis
added) (citation omtted). But Preiser, the Court continued,

was careful to point out that habeas corpus is not an appropriate
or available remedy for danmages clainms, which, if not frivolous
and of sufficient substance to invoke the jurisdiction of the
federal court, could be pressed under § 1983 along with suits
chal I enging the conditions of confinenment rather than the fact or
| engt h of custody.

The conplaint in this case sought restoration of good-tine
credits, and the Court of Appeals correctly held this relief
forecl osed under Preiser. But the conplaint also sought danmges:
and Preiser expressly contenplated that clains properly brought
under § 1983 could go forward while actual restoration of good-
time credits is sought in state proceedi ngs. Respondent's danmages
claim was therefore properly before the District Court and
required determnation of the validity of the procedures enpl oyed
for inposing sanctions, including | oss of good tine, for flagrant
or serious msconduct. Such a declaratory judgnment as a predicate
to a damages award would not be barred by Preiser; and because
under that case only an injunction restoring good time inproperly
taken is foreclosed, neither would it preclude a litigant with
standing from obtaining by way of ancillary relief an otherw se
proper injunction enjoining the prospective enforcenent of invalid
prison regul ations.

Id. at 554-55 (footnote and citations om tted; enphasis added).
Finally, in Gerstein v. Pugh, 420 U S. 103 (1975), the Court
reaffirmed the critical inportance of the type of relief being sought
in a prisoner lawsuit in determining whether the suit was properly
characterized under Section 1983, habeas corpus, or both. Cerstein was
a class action brought under Section 1983 by pretrial detainees who
were being held on the strength of prosecutors' informations wthout a
judicial hearing on probable cause. The plaintiffs sought both a

declaration that their detention on these terns violated the Fourth
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Amendnent, and an injunction directing the State of Florida to provide
themw th a probabl e-cause determ nation. The Court observed:

Respondents did not ask for release from state custody, even as
an alternative remedy. They asked only that the state authorities
be ordered to give thema probabl e cause determ nation. This was
also the only relief that the District Court ordered for the naned
respondents. Because rel ease was neither asked nor ordered, the
lawsuit did not come within the class of cases for which habeas
corpus is the exclusive renedy. Preiser v. Rodriguez, 411 U S
475 (1973); see WIff v. MDonnell, 418 U.S. 539, 554-555 (1974).

Id. at 107 n.6 (citation omtted; enphasis added). Havi ng thus
i ndi cated, yet again, that the renedy requested in a prisoner |awsuit
is dispositive on the question of characterization, the Court proceeded
to decide the Fourth Anendnent issue on the nerits.

In Preiser, WIff, and Gerstein, then, the Court plainly

instructed that the nature of relief sought in a federal lawsuit filed

by a state prisoner is the critical factor in determ ning whether the
| awsuit was properly characterized as a Section 1983 action, a habeas
petition, or both. This Court also explained that a danages cl ai mwas
not an attack on the "fact or |ength" of confinenent and thus could be
mai ntai ned under Section 1983 "wi thout any requirement of prior
exhaustion of state renedies.” Preiser, 411 U S. at 494. The genera
rule that state renmedies need not be exhausted in a Section 1983
action, noreover, was subsequently reaffirnmed by this Court in Patsy v.

Florida Bd. of Regents, 457 U'S. 496 (1982). By holding that a

pri soner who is seeking damages nust neverthel ess pursue a renedy in
habeas corpus, and nust exhaust state habeas renedi es before proceeding

in federal court under Section 1983, the Seventh Circuit has sinply
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ignored the clear inport of this Court's decisions. To correct that
error, this Court should grant further review
B. The Courts O Appeals Are In Disarray On Wiether A State
Prisoner Mist Exhaust State Renedies Before Bringing A
Section 1983 Action
1. In addition to being irreconcilable with this Court's

deci sions, the decision below is in clear conflict with the Second

Circuit's holding, in Mack v. Varelas, 835 F.2d 995 (1987), that the

nature of the relief sought by a state prisoner in a Section 1983

action determ nes whether the lawsuit may proceed under Section 1983
wi t hout prior exhaustion of state renedies. There, the Second G rcuit
held that a prisoner's Sixth Arendnent claim for damages agai nst |aw
enforcenent officials -- based on their alleged failure to conply with
a court order and produce a wtness at his trial -- could not be
mai ntai ned in a habeas proceeding, but rather only in an action under
Section 1983. Reasoning that any damages suffered by Mack were
"dependent on a determ nation of the invalidity of his conviction," the
trial court had recharacterized the conplaint as a habeas petition and
ordered dism ssal for failure to exhaust state renedies. 835 F.2d at
997. In rejecting the trial court's recharacterization, the Second
Circuit relied on the above-quoted |anguage from Preiser, explaining
that "a civil rights action for damages, insofar as it does not also
seek to void or shorten the term of inprisonnent, is not a chall enge

that should be nade by neans of a habeas petition.” 1d. at 998. See
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also ibid. ("Mack's conplaint is a civil rights conplaint and is not
properly characterized as a habeas petition.").®
The Second G rcuit's approach nmakes em nent sense. As that court
explained, a prisoner's claim for danages -- even if based on an
all egation that purportedly "inplicates" the legality of his conviction
-- is legally and logically distinct fromany claimfor rel ease:
Were the present claimessentially a habeas petition, it would be
nooted if Mack prevailed on appeal from his conviction; but in
fact if Mack were to prevail on that appeal and he were then
retried and acquitted, his present <claim would not be

mooted. * * * Nor would an affirmance of Mck's conviction
necessarily negate the basis for his claimfor damages, for * * *

it is likely that the state appellate court will not reach the
guestion of the propriety of the action or inaction by the
sheriffs.

835 F.2d at 998.7

6 Al t hough the Second Grcuit in Mack concluded that "[t]reatnent
of the conplaint as a petition for habeas corpus was * * * not proper,
and the case should not have been dism ssed for |ack of exhaustion”
(835 F.2d at 998-99), it concluded that postponenent of adjudication
(and a stay of the action) was appropriate under the doctrine of
abstention, because Mack's direct appeal was still pending at the tine
the court of appeals rendered its decision and because "one possible
outcone of the state court proceedings could negate an essential
el ement of Mack's claim" |d. at 997, 999.

! Consistent with Mack, the Second Circuit has in several other
cases narrowy construed the boundaries of habeas corpus vis-a-vis
Section 1983. See Abdul - Hakeem v. Koehler, 910 F.2d 66, 69 (2d Cr.
1990) (prisoner seeking transfer could sue under Section 1983 because
he was not seeking release fromconfinenent itself); WIllians v. Ward,
556 F.2d 1143, 1150 (2d GCr.) (Friendly, J.)(prisoner seeking new
parol e hearing but not requesting rel ease could sue under Section 1983
even though "the relief sought may inprove [the prisoner's] chances for
parol e"), cert. dism ssed, 434 U S. 944 (1977).
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That reasoning is squarely applicable here. Petitioner's claim
seeks danmages for the infringenment of his constitutional rights and for
time spent wongfully in jail; that claimw Il not be satisfied (nuch
|l ess nooted) if petitioner gains his release. Under Mack, then, had
petitioner brought his Section 1983 lawsuit in the Second Crcuit, his
constitutional clains for damages would not have been subject to
judicial "recharacterization" as a petition for habeas corpus. There
is no reason why prisoners confined in Illinois, |Indiana, and Wsconsin
should be required to exhaust state habeas renedi es whereas those in
New York, Vernont, and Connecticut are exenpt fromthat requirenent.

2. On the other hand, a nunber of other courts of appeals, |ike
the Seventh Circuit in this case, apply rules both permtting the
judicial recharacterization of Section 1983 damages clainms filed by
state prisoners where those clains sonehow "inplicate" the legality of

the wunderlying conviction, and requiring such claimants to exhaust

state renedi es. See, e.qg., Hamin v. Warren, 664 F.2d 29 (4th Cr.
1981), cert. denied, 455 U. S. 911 (1982); Meadows v. Evans, 550 F.2d
345, 349 (5th CGr.) (en banc) (aff'g per curiam 529 F.2d 385 (1976)),

cert. denied, 434 U S. 969 (1977).® A renarkable nunber of these

8 Those courts di sagree anong thensel ves, however, about the scope
of the required exhaustion. In the Fifth Grcuit, for exanple, a state
pri soner whose Section 1983 action is recharacterized as a habeas
petition is required to exhaust not only state, but al so federal habeas
remedi es. See Richardson v. Flem ng, 651 F.2d 366, 375 (5th Cr. 1981)
(directing prisoner to exhaust not only state renedies but also

"federal habeas corpus renedies"); Gundstromv. Darnell, 531 F.2d 272,
273 (5th CGr. 1976) (per curiam (Section 1983 damages cl ai ns coul d not
proceed until prisoner conpleted "habeas corpus challenge of the
conviction pursuant to 28 U S.C A 8§ 2254"). In the Seventh Crcuit,

as in many other circuits, exhaustion of state habeas renedies alone is
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deci si ons, however, have been issued over sharp dissents. See Hanlin,
664 F.2d at 33-36 (Wnter, C J., dissenting); Meadows, 550 F.2d at 349
(Tjoflat, J., joined by Tuttle, Coldberg, and Godbold, JJ., concurring
in part and dissenting in part) (stating that WIff and Preiser
"expressly" and "unambiguously" "laid to rest"™ the notion that
exhaustion doctrine applies in Section 1983 danages suits). See al so
Fulford v. Kein, 529 F.2d 377, 383 (5th Gr. 1976) (Tuttle, J.,
concurring in part and dissenting in part) (criticizing majority's rule
as "contrary to the |anguage and reasoning of the Supreme Court in
[WIff and Preiser]"), aff'd en banc, 550 F.2d 342 (1977).°

I ndeed, even those courts that have recharacterized Section 1983
damages clains as actions for habeas relief have expressed serious
reservati ons about whether such a rule can be squared with this Court's
deci si ons. The Eleventh GCircuit, for exanple, has applied an
exhaustion requirenment, but only because it was bound to follow

decisions of the fornmer Fifth Crcuit. GMn v. Snow, 870 F.2d 616

required.

o In a series of Eighth G rcuit decisions involving challenges to
the conditions of confinement or to the denial of good tinme credits,
various judges |ikew se have argued that Preiser and Wl ff nandate a
relief-based distinction between Section 1983 and habeas corpus. See
Bressman v. Farrier, 900 F.2d 1305, 1309 (8th Cr. 1990) (Heaney, J.,
concurring and dissenting) (requiring exhaustion of Section 1983
damages clains is "contrary to congressional intent" and "inconsistent
with decisions of the United States Suprenme Court"), cert. denied, 498
UsS 1126 (1991); Jones v. Smith, 835 F.2d 175 (8th Gr. 1987)
(MM Ilian, J., dissenting); Ofet v. Solem 823 F.2d 1256, 1261 (8th
Gr. 1987) (Arnold, J., dissenting) (majority's holding is "based upon
a conpletely untenabl e reading of Supreme Court opinions"); ibid. ("I
see no other way to read [Preiser]").
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(11th Gr. 1989).% 1In Gunn, the Eleventh Circuit analyzed Preiser and
Wl ff and concluded that, under those decisions, "the requested relief
is the dispositive criterion for determ ning whether an action can lie
under section 1983." 1d. at 622; id. at 626 (sane). "To the extent
that [the Fifth Crcuit's] decisions do not allow clainms under section
1983 for relief which would not reduce a prisoner's confinenent," the

El eventh Grcuit declared, "such decisions inperm ssibly conflict with

the Suprenme Court's decisions.” [d. at 623 (enphasis added).

The Ninth Grcuit expressed simlar msgivings in Young v. Kenny,

907 F.2d 875 (9th Gr. 1990), cert. denied, 498 U S 1126 (1991), which
requi red exhausti on of a danmages cl ai mbased on the denial of jail tine

credits. Witing for the panel, Judge Kozinski there explai ned that

10 Gnvin is itself inconsistent with a previous Eleventh Grcuit
deci si on. Wahl v. Mlver, 773 F.2d 1169, 1171 n.1 (11th G r. 1985)
(per curiam ("Although [the prisoner] conplains of the manner in which
his conviction was obtained, this suit was properly treated as com ng
sol ely under section 1983 * * * [because the] prisoner does not ask for
reversal of his conviction * * * "),

1 This Court denied petitions for certiorari in Young and in
Bressman v. Farrier, supra, over the dissenting votes of Justices Wite
and O Connor. See Bressman, 498 U.S. 1126, 1127 (1991) (stating that
"[b] ecause of the confusion and di vergence of opinion these issues have
generated in the Courts of Appeals, and the fact that this Court has
not ruled definitively upon the issues presented," petitions should be
granted). Significant differences in the cases, however, make this one
a far stronger candidate for review Young and Bressman involved a

different characterization issue from that presented here -- nanely
whet her a prisoner's claimfor damages based on the denial of sentence
credits (Young), or good-tine credits (Bressman), is subject to the

exhaustion requirenment. Moreover, the petitioner in Young erroneously
conceded that there was no division of authority on the
characterization issue. See No. 90-5854 Petition for Certiorari, at 7-
8 & n.2; 498 U S at 1127. As explained in text, however, that
concession disregarded the Second Circuit's decision in Mck

Furthernore, the respondents in Young argued that the plaintiff had in
fact sought not only damages but also injunctive relief. See No. 90-
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the court was "acutely aware" that |anguage in WIff "appears to
conflict with the rule we have just adopted."” 1d. at 877. See also
ibid. ("we * * * are unable to come up with a principled way of
di stinguishing WIff"). 1In fact, the panel in Young explained that it
would "feel bound to follow WIff" and thus to decline to require
exhaustion of a state prisoner's danages claim"were it not for a brief
excursion nmade by the Suprene Court at the end of its opinion" in Tower
v. dover, 467 U S. 914 (1984). 907 F.2d at 877. The Tower dictum
however, has no rel evance to the issue of exhaustion. *?

Inall, then, there is a pervasive confusion and uncertainty anong
the courts of appeals on the propriety of requiring exhaustion.
Further review by this Court -- no matter what the ultinmate outconme on
the nmerits -- accordingly is necessary to bring clarification and

uniformty to an inportant area of the | aw

5854 Br. in Opp. at 9-10.

12 In Tower, this Court held that "public defenders are not inmune
fromliability in actions brought by a crimnal defendant against state
public defenders who are alleged to have conspired with state officials
to deprive the 8§ 1983 plaintiff of federal constitutional rights." 467
US at 916. At the end of the opinion, the Court added this
observation: "W * * * have no occasion to decide if a Federal D strict
Court should abstain fromdeciding a § 1983 suit for damages stenm ng
froman unl awful conviction pending the collateral exhaustion of state-
court attacks on the conviction itself." 1d. at 923 (enphasi s added).
Thi s conment, which sinply reserves judgnent on a different issue (the
court's duty to abstain rather than the |litigant's obligation to
exhaust) hardly can be said to inpliedly overrule Wl ff.

(22)



C The Deci sion Bel ow I's Erroneous

Finally, it of course also bears enphasis that the decision to
recharacterize petitioner's Section 1983 action and to require
exhaustion on that basis is, in several respects, incorrect. To begin
with, it cannot be reconciled with the avail abl e evi dence of Congress's
intent on the issue of exhaustion.® Section 2254(b) expressly excludes
from the exhaustion mandate clainms for which "there is either an
absence of available State corrective process or the existence of
ci rcunstances rendering such process ineffective," thus suggesting that
Congress intended to excuse state prisoners frommaking futile efforts
to obtain damages in state post-conviction proceedings. 28 U.S. C 8§
2254(b) . What is nore, Section 1997e of the Cvil Rights of
Institutionalized Persons Act of 1980 (CRIPA), 42 U S . C. § 1997e,
permts states to require exhaustion of state renedies prior to
initiation of a Section 1983 action by a state prisoner -- but only in

speci fied circunstances that are not present here. See Pet. App. 26a.

13 As this Court has repeat edl y recogni zed, "l egislative
purpose * * * s of paranmount inportance in the exhaustion context
because Congress is vested with the power to prescribe the basic
procedural schene under which clains may be heard in federal courts."”
Patsy v. Florida Bd. of Regents, 457 U S. 496, 501 (1982); see also
McCarthy v. Madigan, 112 S. C. 1081, 1086 (1992).

14 Rel ying on this exception, federal courts have declined to order
exhaustion of state renedies where the only remedy sought in the
federal petition is unavail able under state law. See, e.qg., Brown v.
Estelle, 530 F.2d 1280, 1284 (5th Cr. 1976) (prisoner under
indictnments on other charges need not exhaust state renedies where
Texas courts could provide only release, but not a speedy trial on
pendi ng charges); Mtt v. Dail, 337 F. Supp. 731, 731-32 (E.D.N.C
1972) (prisoner seeking credit on sentence for tinme served need not
exhaust state renmedies where North Carolina courts could not provide
this formof relief), appeal disnmssed, 473 F.2d 1973 (4th G r. 1973).
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As this Court has repeatedly recogni zed, CRIPA is strong evidence that
Congress intended exhaustion to be required in Section 1983 actions
brought by state prisoners only in circunstances covered by the statute

-- and not otherwise.'® See also Bressman v. Farrier, 900 F.2d 1305,

1311-14 (8th Gr. 1990) (Heaney, J., concurring and dissenting), cert.
deni ed, 498 U.S. 1126 (1991).

Nor can the rule of recharacterization and exhaustion be justified
of the ground advanced by the court below. The Seventh G rcuit's view
t hat exhaustion is necessary because, if petitioner "won his [Section
1983] case[,] the state would be obliged to release hinl (Pet. App
3a), rests on a msunderstanding of the applicable rules of issue
precl usi on. Even if petitioner were to prevail on his Section 1983
damages cl ai ns agai nst the three governnental officials sued in their
i ndividual capacities in his conplaint, petitioner could not invoke the

i ssue-preclusive effect of that ruling against the State of Indiana in

| ater Indiana proceedings for post-conviction relief. See Young V.

Kenny, 907 F.2d at 876; Rule 1, 88 2, 4(a), 9(d), 12(c), 12(f), Indiana

15 See McCarthy v. Mdigan, 112 S. C. at 1089 (in declining to
require federal prisoners to exhaust admi nistrative renedies prior to
bringi ng Bivens actions, indicating that "[wWe find it significant that
Congress, in enacting Section 1997e, stopped short of inposing a
paral l el requirement in the federal prison context"); Patsy v. Board of
Regents, 457 U.S. at 509 (stating that "[i]nplicit" in Congress's
decision "to adopt the limted exhaustion requirenment of § 1997e" is
"Congress' conclusion that the no-exhaustion rule should be |left
standing with respect to other § 1983 suits."). In Patsy, noreover
this Court went further and explained that Section 1997e's "detail ed
schenme is inconsistent with discretion to inpose, on an ad hoc basis,
a judicially devel oped exhaustion rule in other cases." 457 U S. at
511; id. at 508 ("Ajudicially inposed exhaustion requirenment would be
i nconsi stent with Congress's decision to adopt 8 1997e and woul d usurp
policy judgnents that Congress has reserved for itself.").
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Rul es of Post-Conviction Renedies (Burns 1993). It is elenmentary that
coll ateral estoppel, or issue preclusion, may only be asserted only
against a party that "litigated and lost in an earlier action.”

Parkl ane Hosiery Co. v. Shore, 439 U S. 322, 329 (1979).!% Accordingly,

there is no risk here that the habeas exhaustion rule of Section

2254(b) will be circunvented through the operation of res judicata.?'’
In sum the reasoning enpl oyed by the Seventh Grcuit in ordering
recharacterization and exhaustion of petitioner's danmages clains is
fundanmentally flawed. There is no good reason to force petitioner to
initiate against a different defendant a time-consum ng state procedure
that is incapable of providing the only relief he is seeking --

damages. Review of the judgnment bel ow accordingly is in order.

16 See Restatenent (Second) of Judgments § 36 (1982) (party to be
precluded in the second action nust have appeared in the sane capacity
in the first action); Kentucky v. Graham 473 U S. 159, 167-68 (1985)
("A victory in a personal-capacity action is a victory against the
i ndi vidual defendant, rather than against the entity that enploys
him™").

1 Nor is the exhaustion requirenent justifiable on the ground that
the prisoner suing for danages under Section 1983 "in fact" desires his
rel ease. See McCarthy v. Madigan, 112 S. C. 1081, 1091 (1992) (courts
"cannot presunme, as a general matter, that when a Ilitigant has
deliberately forgone any claim for injunctive relief and has singled
out discrete past wongs, specifically requesting nonetary conpensation
only, that he is likely interested in “other things'"); Hamin v.
Warren, 664 F.2d 29, 33 (4th Gr. 1982) (Wnter, C J., dissenting)
(pointing out that plaintiff "was never interrogated on his notives").

(25)



1. If A Section 1983 Plaintiff Mst Exhaust State Renedies, The

Section 1983 Action Should Be Stayed, Rather Than Di sm ssed, In

The Interim

Whol |y apart fromthe propriety of the court of appeals' decision
to require exhaustion of state renedies, its decision to dismss rather
than stay petitioner's Section 1983 acti on pendi ng exhaustion "creates
an intercircuit conflict," as the court below itself expressly
acknow edged. Pet. App. 5a. But the holding below does nore than
"di sagree" with the published decisions of seven other courts of
appeals (id. at 3a) on the "difficult question" presented here (ibid.):
the Seventh Circuit's holding that a Section 1983 action should be
di sm ssed pendi ng exhaustion will preclude the assertion of neritorious
constitutional clainms and create an additional layer of litigation in
an already over-litigated area. Because that holding also is
i nconsi stent both with decisions of this Court and with the nanifest
congressional intent, further reviewis warranted. Indeed, this issue
is of enornmous practical inportance and warrants the Court's
consideration even if it believes that review of the precedent question
-- whet her exhaustion is required -- is unnecessary.

A The Decision Below Conflicts Wth The Holdings O O her
Courts O Appeals

1. At the outset, the existence of a conflict in the circuits on
this issue is undeni able, as the court bel ow frankly acknow edged. The
court of appeals itself recognized that the Second, Fifth, Ei ghth, and
Ninth Grcuits have held that dismssal of a Section 1983 claimis
i nappropriate in the circunstances of this case because it exposes the

claimant to the risk that his damages action, when later refiled, wll
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be deenmed barred by the statute of limtations. Pet. App. 3a (citing

Jewel | v. County of Nassau, 917 F.2d 738 (2d G r. 1990) (per curian;

Young v. Kenny, 907 F.2d 874 (9th Cr. 1990), cert. denied, 498 U. S

1126 (1991); Ofet v. Solem 823 F.2d 1256 (8th Gr. 1987); and

Ri chardson v. Flem ng, 651 F.2d 366 (5th Gr. 1981)). |In addition, the

Third, Fourth, Sixth, Tenth, and Eleventh G rcuits have reached the
same result. Prather v. Norman, 901 F.2d 915, 919 (11th Cr. 1990);
Feaster v. Mksch, 846 F.2d 21, 24 (6th Gr.), cert. denied, 488 U S
857 (1988); Harper v. Jeffries, 808 F.2d 281, 285 (3d Gr. 1986)

Hamlin v. Warren, 664 F.2d 29, 32 (4th Cr. 1981), cert. denied, 455

U S 911 (1982); Smith v. Mcy, 1992 U S. App. LEXIS 1930 (10th Gr.

Feb. 5, 1992) (unpublished disposition).

The analysis used by the Ninth Crcuit in Young is typical.
There, the court of appeals vacated the district court's order
di smssing a prisoner's Section 1983 action and remanded for entry of
a stay. Witing for the court, Judge Kozi nski explained that dism ssa
"could be an unnecessarily harsh nmethod of resolving the tension
bet ween section 1983 and the habeas exhaustion requirenent" because
exhaustion "may take years to conplete” and "it is not farfetched to
contenplate that a prisoner may be unable to exhaust state renedies
before the limtations period expires on his section 1983 claim" 907
F.2d at 878. "[I]t would hardly pronote the goals of the Gvil R ghts
Act of 1871," the Ninth Crcuit added, "to twice deny prisoners a

federal forumfor section 1983 conplaints, once for being too early and
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again for being too late.” 1lbid. Accord, e.qg., Jewell, 917 F.2d at
740-41 (vacating order of dismssal and remanding for entry of stay,
since dismssal "would work a time-bar to reassertion of the 8§ 1983
claim); Ofet, 823 F.2d at 1261 (reversing dismssal and directing
district court to enter stay).?®

As the court bel ow recogni zed, that is precisely the danger here.
See Pet. App. 3a-5a. The misconduct alleged in petitioner's |awsuit
occurred in 1987; this action was tinely filed on Decenber 27, 1988.
Under Owens v. Okure, 488 U.S. 235 (1989), the statute of limtations
applicable to petitioner's Section 1983 action nust be borrowed from
Ind. Code § 34-1-2-2, which provides a two-year limtations period for
personal injury actions. As the court of appeals further noted, the

Indiana statute of Ilimtations is not tolled by a plaintiff's
i mprisonnent” and, accordingly, if petitioner "should later refile" his
Section 1983 action "after exhausting his state renedies, he will be
nmet by a defense of statute of limtations." Pet. App. 3a. In these

ci rcunstances, other circuits plainly would have stayed, rather than

di sm ssed, petitioner's Section 1983 action.

18 More recently, the Fifth Grcuit has held that dismssal, rather
than a stay, nmay be ordered in cases in which the plaintiff would be
required to exhaust his renedi es under Texas |law. Jackson v. Johnson,
950 F.2d 263 (1992) (per curianm). As the court in Jackson expl ai ned,
Texas adheres to a rule of "habeas abstention"” under which state courts
will not adjudicate state habeas clains while related federal clains
are pendi ng. 1d. at 266. Thus, unless a federal court dismn sses
outright a Texas prisoner's 8§ 1983 claim the prisoner would never be
abl e to satisfy the exhaustion requirenent.
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2. Recognizing this problem the court bel ow concl uded that the
prospect of a tine-bar mght be dealt with by invocation of the
doctrine of equitable tolling -- in particular, by creation of a
federal rule of equitable tolling.?® For several reasons, however, the

court of appeals' suggestion that an equitable tolling doctrine m ght

19 The court recognized that, under Hardin v. Straub, 490 U S. 536
(1989), "state, not federal, tolling provisions apply to state statutes
of limtations borrowed for section 1983 suits."” Pet. App. 4a. The
court also observed that it had "not found any Indiana cases that
recogni ze equitable tolling in so many words as a defense to a statute
of limtations.”" Pet. App. 3a. The State of Indiana agreed, in its
suppl enental brief filed below, that equitable tolling is unavail able
under Indiana law in a case such as this one.

Wiile the court of appeals identified Torres v. Parkview Foods,
468 N. E.2d 580 (Ind. App. 1984), as a case in which an Indiana court
appl i ed what the panel described as "a formof" equitable tolling (Pet.
App. 4a), that decision alnost certainly would not apply here. In
Torres, the plaintiff mstakenly filed a awsuit in federal court that
was di smssed for lack of diversity. The court held that the statute
of limtations was suspended at the tine of the federal filing and that
a subsequent state action could be initiated outside of the origina
l[imtations period. 1d. at 583. Torres was based on the Indiana
Journey's Account Statute, Ind. Code § 34-1-2-8, which provides that if
aplaintiff's lawsuit "fails," a new action nmay be brought within five

years. That statute, however, provides an extension only if the
decision in the first action was not on the nerits. Vesol owski_ v.
Repay, 520 N E. 2d 433, 435 (Ind. 1988). In Torres, of course, the

dismssal for lack of diversity jurisdiction was not on the nerits, so
the second suit could proceed. But neither Torres nor the Journey's
Account Statute speaks to the situation here, where a plaintiff whose
case is dismssed nust then engage in a full round of collateral
l[itigation in another forum before he can again present his claim
There is no provision in Indiana law for extending the statute of
[imtations if petitioner seeks post-conviction relief in the state
courts and receives a determnation on the nerits. The court bel ow,
however, was not troubled by this point, explaining that "should it
turn out that Indiana would not apply equitable tolling principles in
the circunstances of the present case, this would be of no significance
if, in that event, the federal [tolling doctrine] would be applicable,
and we think it would be." Pet. App. 4a.
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be applied here detracts neither fromthe inportance of this case nor
fromthe necessity for review by this Court.

Eirst, application of an equitable tolling rule by the Seventh
Crcuit neans that identically situated litigants in different circuits
will be treated dissimlarly. |If petitioner's suit had been brought in
the Second, Third, Fourth, Fifth, Eighth, Ninth, or Tenth Crcuits, he
woul d, upon exhaustion of his state renedies, proceed imediately to
the litigation of the nmerits of his Section 1983 action. In the
Seventh Circuit, in contrast, he wll have to litigate questions
related to the statute of limtations. At best, this means that he
will be subjected to a uniquely tinme-consum ng and burdensonme round of
procedural litigation that is not required by other circuits; at worst,
the Seventh Circuit's approach neans that petitioner's claimwll be
ti me- barred.

Second, the Seventh Circuit's invocation of a federal rule of

equitable tolling is itself inconsistent with the Second Crcuit's

decision in Jewell v. County of Nassau, supra. |In Jewell, a prisoner
filed a Section 1983 suit one day before expiration of the applicable
New York statute of limtations, seeking damages and contendi ng that
"he was unlawfully arrested and questioned, his hone was illegally
searched, and as a result of these actions, he was inproperly convicted
of manslaughter." 917 F.2d at 739. The district court dismssed the
suit pendi ng exhaustion of state renedi es because notions collaterally
attacking the prisoner's conviction were pending in state court. The

Second Circuit reversed. Explaining that New York |law did not permit
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tolling under the circunstances presented in the case, the court of

appeals, relying on this Court's decisions in Board of Regents wv.

Tomani o, 446 U.S. 478 (1980), and Johnson v. Railway Express Agency,

Inc., 421 U S. 454 (1975), held that it was bound to follow state-Iaw
tolling rules because their application "does not violate" the "policy
underlying the federal cause of action." 917 F.2d at 740. On the
basis of this analysis, the Second Crcuit concluded that dism ssal

would lead to the prisoner's Section 1983 suit being time barred and,
accordingly, that the dism ssal was erroneous. The Seventh G rcuit
itself acknow edged that its hol ding cannot be reconciled with Jewel |,
which "reached a different conclusion in a simlar case." Pet. App

4a.

I ndeed, as the Second G rcuit explained, the creation of a federa
equitable tolling rule for wuse in Section 1983 litigation is in
significant tension with this Court's decisions. On at least three
occasions the Court has specifically declined to substitute a federa
for a state tolling rule in a Section 1983 action, cautioning agai nst
"unravel [ing] state limtations rules" that apply to federal causes of

action. Hardin v. Straub, 490 U S. 536, 539 (1989). See id. at 543-

44; Chardon v. Funero Soto, 462 U S. 650, 655-62 (1983); Tomani o, 446

U S at 492.%° See also Wlson v. Garcia, 471 U S. 261, 269 (1985);
Johnson, 421 U. S. at 463-64.
The court bel ow neverthel ess concluded that if I ndiana | aw woul d

not excuse petitioner fromconpliance with the statute of limtations,

20 The Court also has declined to adopt a federal tolling rule in
cases arising under 42 U S.C. 8§ 1981. See Johnson, 421 U. S. at 466.
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a federal tolling doctrine would have to apply because it would be
"essential to the vindication of federal rights." Pet. App. 4a. But
while this Court has recognized the possibility that state statutes of
limtations and related tolling doctrines mght not be used in Section
1983 litigation when their use "would defeat the goals of the federa
statute" (Hardin, 490 U S. at 539), the Court declined to apply that

exception in Hardin, Chardon, and Tomanio. The Seventh Crcuit offered

no persuasive reason why the outcone would be any different in this
case. See al so Tommnio, 446 U.S. at 488 (explaining that "a state
statute cannot be considered “inconsistent' with federal |aw nerely
because the statute causes the plaintiff to lose the litigation")
(internal quotations onitted); Robertson v. Waqagmnn, 436 U S. 584
(1978) (applying state survivorship statute even though it precluded
continuation of Section 1983 action).

Third, the Seventh GCircuit's invocation of equitable tolling
cannot be dismissed as a harmess frolic and detour that sinply takes
an alternative route to the same result (preservation of otherw se
time-barred Section 1983 clainms) as that reached by the circuits that
stay Section 1983 actions pending exhaustion. For one thing, the
Seventh Circuit's approach creates an additional |ayer of wasteful and
time-consumng litigation. Resol uti on of disputes about whether the
statute of limtations should be tolled will require the expenditure of
very substantial judicial resources: federal courts will first have to
exanm ne state tolling rules, which is far froma sinple matter (see
Chardon, 462 U S. at 667 (Rehnquist, J., dissenting)), and then (if

state | aw does not recognize tolling) will have to proceed to a fact-
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specific inquiry into the plaintiff's good faith, the diligence with
which the suit was pursued, and the possibility of prejudice to the
defendant. See Pet. App. 4a.? This inquiry often will be nore conpl ex
than an exam nation of the nerits.?

By the same token, the course taken by the Seventh G rcuit, in
addition to being longer and rockier than the one charted by other
courts of appeals, does not necessarily lead to the sane destination.
Under the equitable tolling doctrine recognized by the court below, a

plaintiff may be tinme-barred through no fault of his own because del ay

has prejudi ced the defense -- even though the plaintiff acted with due
diligence and his failure to exhaust was "excusable." See Pet. App
4a. If this rule is applied strictly, the Seventh Crcuit wll bar
claims that other courts will permt; if it is applied |oosely, the
Seventh Circuit wll have required a large volune of additiona
l[itigation that is to no one's advantage. In either case, the conflict

inthe circuits on this point warrants this Court's attention.

21 Insofar as the court of appeals was concerned that a plaintiff may
be inexcusably dilatory in pursuing his claim(see Pet. App. 3a-4a), it
failed to recognize that it is within a district court's inherent
power, following the issuance of a stay, to take such actions as may
become necessary to respond to occurrences in the state court
proceedings. Harrison v. NAACP, 360 U. S 167, 178 (1959); Romany v.
Col egi 0 _de Abogados de Puerto Rico, 742 F.2d 32, 44 (1st Cr. 1984);
New Jersey-Phil adel phia Presbytery v. New Jersey State Bd. of Hi gher
Educ., 654 F.2d 868, 887-88 (3d Gr. 1981).

22 See d eavinger v. Saxner, 474 U.S. 193, 207-08 (1985) ("the vast
majority of prisoner cases are resolved on the conplaint alone.")
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B. Section 1983 Suits Should Be Stayed Pendi ng Exhausti on

It should be added that the decision below nerits review not only
because the circuits are in conflict on the stay versus dism ssal
i ssue, but also because the Seventh Circuit's conclusion plainly is
i ncorrect. In circunstances substantially identical to those here,
this Court held in Deakins v. Mnaghan, 484 U S. 193 (1988), that
staying the Section 1983 action is the proper course. In Deakins, the
targets of a crimnal investigation by state officials brought suit
under Section 1983 seeking the return of records and documents seized
during the investigation, conpensatory and punitive danages for
asserted violations of their constitutional rights, and attorneys'
f ees. In light of the pendency of a grand jury investigation, the

district court abstained under Younger v. Harris, 401 U S. 37 (1971),

and ordered the conplaint dismssed.

This Court assunmed w thout deciding that Younger abstention
applies to Section 1983 clains for nonetary relief and then instructed,
in language equally applicable here, that a "District Court has no
discretion to dismiss rather than to stay clains for nonetary relief
t hat cannot be redressed in the state proceeding." Deakins, 484 U. S
at 202 (enphasis added). Endorsing as "sound" the Third Crcuit's rule
"requir[ing] a District Court to stay rather than dism ss" such cl ains,
this Court explained that the requirenent to stay "allows a parall el
state proceeding to go forward without interference fromits federa

sibling, while enforcing the duty of federal courts to assune
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jurisdiction where jurisdiction properly exists." Id. at 202-03
(internal quotations omtted). The Court specifically took note of the
risk that, "unless [a district court] retain[s] jurisdiction during the
pendency of the state proceeding, a plaintiff could be barred
permanently from asserting his clains in the federal forum by the
running of the applicable statute of limtations." 1d. at 203 n.7.2
As several courts of appeal have recognized, the rationale of
Deaki ns applies with equal force where a prisoner's Section 1983 claim
for noney damages nust be exhausted in the state courts. Prather, 901

F.2d at 919; Feaster, 846 F.2d at 24; WIllians v. Hepting, 844 F.2d

138, 144-45 (3d Cr.), cert. denied, 488 U. S. 851 (1988). The risk of
forfeiture of legal rights posed by the statute of limtations is the
same in both contexts. Petitioner's claim for danmages cannot be
redressed in Indiana post-conviction proceedings. See Rule 1, § 6,
I ndiana Rules of Procedure for Post-Conviction Renedies (Burns 1993)
(if petitioner is entitled to relief, court "shall enter an appropriate
order wth respect to the conviction or sentence"). The district court

accordi ngly has the sanme "unflaggi ng obligation" (Deakins, 484 U S. at

203, quoting Colorado River Water Conservation Dist. v. United States,

424 U.S. 800, 813 (1976)) to exercise jurisdiction over petitioner's

z A stay under the circunstances presented in Deakins is consistent
with the settled rule that courts should stay the action and retain
jurisdiction when Pull man-type abstention is appropriate. See American
Trial Lawyers Ass'n v. New Jersey Supreme Court, 409 U S 467, 469
(1973) (per curianm; Lake Carriers' Ass'n v. MacMillan, 406 U S. 498,
512-13 (1972); Zwickler v. Koota, 389 U S. 241, 244-45 (1967).
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claims as did the court in Deakins. The panel's decision cannot be
squared with the | ogic of Deakins.

In addition to disregarding the clear inport of Deakins, the court
bel ow gave no weight to conpelling evidence that a stay, rather than
dismssal, is consistent with congressional intent. As explained above
(see page 23, supra), in enacting CRIPA in 1980 Congress included a
[imted exhaustion provision that permts a federal court, under
certain circunstances, to require a prisoner to exhaust state renedies.
42 U.S.C. 8 1997e. Even if a court determ nes that exhaustion "would
be appropriate and in the interests of justice," however, it is
aut hori zed by the statute only to "continue such case for a period of
not to exceed ninety days in order to require exhaustion." ILbid.
(enphasi s added). Not ably, Congress did not authorize dismssal of

pri soner Section 1983 actions subject to CRIPA's limted exhaustion

requirement, and indeed it limted the duration of any stay to a period

of ninety days. McCarthy v. Mdigan, 112 S. C. 1081, 1089 (1992).
The panel's decision in this case cannot be reconciled with Congress's

intent as reflected in Section 1997e. Cf. id. at 1086 (1992).2*

24 In MCarthy, this Court held that a federal prisoner seeking only
noney danmages in a Bivens action need not first exhaust adm nistrative
remedies in the federal Bureau of Prisons (BOP), because BOP renedi es
could not provide the only relief sought by the prisoner -- damages.
In rejecting the exhaustion rule urged by the United States, this Court
relied in part on the fact that the government's rule authorized
dism ssal for failure to exhaust, whereas Section 1997e of CRIPA -- the
best evidence of Congress's intent -- permtted only a stay. 112 S
Ct. at 1089. Like the governnment's rule of exhaustion in MCarthy, the
Seventh Grcuit's rule of automatic dismssal is contrary to Congress's
intent as expressed in CRI PA
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CONCLUSI ON

The petition for a wit of certiorari should be granted.
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