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QUESTION PRESENTED

Inlight of the fact that the Court of Appeals denied the peti-
tioner’ srequest for a Certificate of Appedlability, doesthis Court
havejurisdiction to grant certiorari, vacate, and remand this case per
the suggestion of the Solicitor General?

(i)
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BRIEF FOR PETITIONER

OPINIONS BELOW

The opinion of the court of appeals (J.A. 41) isreported at 99
F.3d 892. Theorder denying rehearing en banc (J.A. 49) over the
dissent of Judges Beam, Hansen, Loken, and McMillian isunre-
ported. Theopinion of thedigtrict court denying petitioner’ smotion
under 28 U.S.C. § 2255 (J.A. 37) is unreported.

JURISDICTION

The court of appeals entered judgment on November 4, 1996.
Rehearing was denied on February 10, 1997. A petition for awrit
of certiorari wasfiled on May 12, 1997, and granted on October
31, 1997. For thereasons explained bel ow, this Court hasjurisdic-
tion under 28 U.S.C. §8 1254(1), 1651, and 2253.

STATUTORY PROVISIONSINVOLVED

Pertinent provisions of 28 U.S.C. §8 1254, 1651, 2244 and
2253 and 18 U.S.C. § 924 are reproduced in an appendix to this
brief.

STATEMENT

Petitioner Arnold Hohn was convicted and is presently in
federal custody for conduct — purportedly “using” afirearmin
violation of 18 U.S.C. § 924(c) by merely having it “available”
during the possession of acontrolled substance— that this Court
held in Bailey v. United Sates, 116 S. Ct. 501 (1995), is not a
crime. After learning of the Bailey decision, Hohn filed hisfirst and
only motion pursuantto 28 U.S.C. § 2255 seeking collateral relief.

Inresponse, the government conceded that thejury instruction
given a Hohn' strial defining theterm “use’ in Section 924(c) was
erroneous under Bailey. But thedistrict court refused to consider
the meritsof Hohn’ smotion, holding— under awaiver doctrinethat
the Eighth Circuit and the government have sincerenounced — that
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the claim was barred by Hohn' s failure to anticipate this Court’s
decisoninBailey. JA. 37. Hohnfiled atimely notice of apped,
and the case was docketed in the court of appeals and assigned to
apanel. JA. 1, 40. But the court of appeals also declined to
consider the merits of Hohn'sclaim, relying on aprovision of the
newly enacted Anti-terrorism and Effective Death Penalty Act
(AEDPA), 28U.S.C. 8§ 2253(c). That provision allowsan apped
to betaken from the denid of afirst Section 2255 motion only upon
theissuance of a“ certificate of gppedability,” whichinturnrequires
“asubstantial showing of thedenia of aconstitutional right.” 28
U.S.C. 8§ 2253(c)(2). The court held over adissent that Hohn's
claminvolved the denial of a“statutory” rather than a* congtitu-
tional” right. JA. 41-42.

Hohn petitioned for awrit of certiorari to determinewhether the
court of gppedserred in denying Hohn' s gpplication for acertificate
of appealability and whether Hohn was entitled to relief. The
government again confessed error, conceding that the court of
appeals had erred in holding that Hohn had not claimed adenia of
his constitutional rights. The government recommended that this
Court grant certiorari, vacate the judgment of the court of appedls,
and remand the case for further proceedings. The Court granted
certiorari limited to the question whether the court of gppeds refusd
toissueacertificate of appealability deprivesthis Court of jurisdic-
tion to act in accordance with that recommendation.

1. OnJune 20, 1990, police searched Hohn'shome after an
informant told them that Hohn was sdlling methamphetamine. They
found three firearms near methamphetamine in the kitchen, two
firearmsin abox in the kitchen, and one firearm afew feet away
from methamphetamine in the bedroom. Tr. 163-168, 212, 418-
420. In Hohn' sbedroom, the police aso observed awall-mounted
gun case containing acollection of riflesand shotguns. Tr. 508-509.
When the police arrested him in his living room, Hohn was not
carrying any weapon, and no weapons were found in the living
room. JA. 43; Tr. 367-368.
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Hohnwasindicted for possession of firearmsby afelon under
18 U.S.C. 88 922(g) and 924(a); possession of a controlled
substance near aschool with intent to distributeit, under 21 U.S.C.
§8 841(a) and 845(a); and “ uging] or carr[ying] afirearm” “during
andinrelationto” the drug offense, under 18 U.S.C. § 924(c)(1).
Attria, however, no witnessestegtified that they had observed Hohn
useor carry any weapon “during and in relation to” the predicate
drug offense. Hohn admitted possession of methamphetamineand
firearms but testified that he owned the firearmsbecause heisan
avid hunter, and because hishouse had been repeatedly burglarized
and vandalized. JA. 44; Tr.1107-1110. Only onewitness, Cindy
Vandry, testified to having purchased, or witnhessed a purchase, of
drugsfrom Hohn. Vandry acknowledged that she had never seen
Hohn use or carry any weapon, and that the only weapons she had
observed when shevisited hishomewerelocated in aclosed, wall-
mounted gun case. Tr. 454-456.

Cons stent with then-controlling Eighth Circuit precedent and
Eighth Circuit Mode Jury Ingtructions (see note 2, infra), the tria
court gavethefollowing instruction to thejury on the meaning of the
terms “use’ and “carry” in 18 U.S.C. § 924(c):

The phrase* used afirearm” meanshaving afirearm available
to aid inthe commission of possession of Methamphetamine
with intent to distribute. Similarly, the phrase“carried afire-
arm” does not require proof of actua possession of afirearm or
use of it in any affirmative manner, but does require proof
beyond a reasonable doubt that the firearm was available to
provide protection in connection with the possession of
M ethamphetamine with intent to distribute or to facilitate
success.

JA. 10. The court overruled an objection that the instruction
“alowed thejury to find that merely having afirearm available’
nearby during a drug offense constitutes “use.” J.A. 7-9.

Hohnwas convicted ondl three countsof theindictment andin
July 1992 was sentenced to incarceration for 90 months — 30



4

monthsfor other crimesand 60 months (to be served consecutively)
for the Section 924(c) conviction. Hohn was incarcerated for
severa yearssolely based on hisconviction for “using or carrying’
afirearm in violation of Section 924(c). He was released from
prison on October 30, 1997, but remains in the custody of the
Federa Bureau of Prisonsunder aprogram of home confinement
that significantly restricts his liberty.*

2. Hohn gppealed to the Eighth Circuit but did not chalenge
the*useor carry” jury instruction or hisconviction under Section
924(c). At thetime of hisdirect apped, the Eighth Circuit — like
most other courts— repeatedly had interpreted theterm “use” in
Section 924(c) expansively to include the “mere presence and
availability” of afirearminahouseinwhich drugswerediscovered.
Thus, thejury instruction given at Hohn' strial was consistent with
settled Eighth Circuit law, and any argument to the contrary would
have been rgected asfrivolous. Hohn'sconviction was affirmed on
direct appeal. J.A. 12-26.

3. Seved yearslater, thisCourt decided Bailey, substantialy
narrowing therange of conduct deemed crimina under Section
924(c)’ s"use” prong. The Court held that, to “use” afirearm within
the meaning of Section 924(c), aperson must “active[ly] employ[]”
it by “brandishing, displaying, bartering, striking with, * * * firing or
attempting to fire” the weapon. 116 S. Ct. at 508. The Court
explicitly repudiated decisions, likethe Eighth Circuit's, inwhichthe
only nexus required between afirearm and a drug offense wasthe
“availability,” “accessibility,” or “ proximity” of thefirearmtothe
defendant during the offense. 1d. at 506, 508.

! Asaparoleein the Home Confinement program, Hohn remainsin federa custody.
See Jones v. Cunningham, 371 U.S. 236, 243 (1963).

2 See United Satesv. McKinney, 79 F.3d 105, 108-109 (8th Cir. 1996). E.g.,
United States v. Sykes, 977 F.2d 1242, 1248 (8th Cir. 1992). Accord EIGHTH
CircuIT MANUAL OF CRIMINAL MODEL JURY INSTRUCTIONS8 6.18.924, at 197-199
& n.9 (1994).
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Because Hohn had neither “used” afirearm asthis Court in-
terpreted that term inBailey, nor “carried” oneduringandin relation
to a drug offense, and hence was incarcerated for conduct that
Section 924(c) does not criminalize, he moved on January 24, 1996,
to vacate, set aside, or correct his sentence pursuant to 28 U.S.C.
§ 2255.® The government conceded in response that the jury in-
struction at Hohn' stria onfirearm “use” wasinvalid under Bailey.
JA. 32. Neverthdess, the district court dismissed Hohn’smotion
because, in itsview, Hohn had knowingly and intentiondly “waived’
hisright to relief by failing to “raise his Bailey claim” on direct
appeal, severa years before Bailey was decided. JA. 37. The
digtrict court relied (ibid.) on the Eighth Circuit’ sdecisonin United
Sates v. McKinney, 79 F.3d 105, 109 (8th Cir. 1996). The
district court neither explored the applicability of doctrines(suchas
causeand prejudice, or fundamental miscarriage of justice) under
which a“waiver” (or procedural default) has traditionally been
excused, nor examined the merits of Hohn's claims.

4. Severa monthsafter Hohn filed his Section 2255 motion,
on April 24, 1996, the President signed into law the AEDPA. The
new law modified 28 U.S.C. § 2253 to require, for the first time,
that federa prisonersobtain a“ certificate of apped ability” asapred-
icatetoan “apped * * * from* * * thefina order in aproceeding

% In his Section 2255 motion, Hohn argued, among other things, that: “his conduct
wasnot aviolationof 18U.S.C. §924(c)(1) asinterpreted by Bailey,” “ afundamen-
tal miscarriage of justice would result unless the court addressed theissue,” “he
should not be pendized for not raising theissue on direct appeal because herdlied on
yearsof Eighth Circuit precedent,” and “ hewas prejudiced by thejury instruction”
defining “firearms use.” J.A. 44.

4 After the petition for certiorari was filed in this case, this Court vacated and
remanded (117 S. Ct. 1816 (1997)) the Eighth Circuit’ sjudgmentin McKinney for
reconsideration inlight of Johnson v. United Sates, 117 S. Ct. 1544, 1549 (1997).
On remand, the Eighth Circuit abandoned its prior waiver doctrine, applied the plain
error doctrine, and granted McKinney rdlief. United Satesv. McKinney, 120 F.3d
132 (1997).
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under section 2255.” It providesthat a certificate may issue only
upon a*“subgtantial showing of thedenia of acongtitutional right.”
28 U.S.C. § 2253(c)(2).

Hohn filed atimely notice of appeal from the district court’s
dismissa of his Section 2255 motionon July 29, 1996. JA. 40. On
August 13, 1996, Hohn’s “ case [was| docketed” in the court of
appedls. JA. 4. Apparently assuming that the AEDPA applied to
Hohn' s case, the court of appeal's construed the notice of apped as
an application for a certificate of appealability (id.) pursuant to
amended Federa Rule of Appellate Procedure 22(b). The “case
[was] submitted to a panel” of threejudges. 1d. In apublished
opinion, the pand mgority denied Hohn' srequest for acertificate of
appealability over the vigorous dissent of Judge McMillian. The
majority asserted that the AEDPA’ srequirement of a“ substantial
showing of the denial of a constitutional right” (28 U.S.C.
§2253(c)(2)) was not satisfied because, initsview, “petitioner isnot
making aconstitutiona claim” but rather only “aclamto afedera
statutory right.” J.A. 41-42. In support of that proposition, the
magority observed that thisCourt in Bailey “ interpret[ ed] agtatute.”
Id. at 42. The mgority rejected the argument that the Congtitution
forbids the government to incarcerate an individua for conduct that
isnot criminad. It reasoned: “The Constitution does not guarantee
that judgeswill alwaysberight.” Ibid. Thepanel did not address
Hohn’' scongtitutiona challengeto the erroneousjury instruction at
all.

In dissent, Judge McMillian argued that Hohn' sclamisclearly
rooted in the Fifth Amendment’ s Due Process Clause. JA. 46-48.
He explained that the Due Process Clause forbids incarceration of
a person based on a conviction for conduct that this Court has
determined is not criminal. 1d.

Hohn sought rehearing and rehearing en banc, arguing that his
Section 2255 motion was premised on his due processrights (1) not
to beincarcerated for conduct that does not constitute acrime; and
(2) tobeconvicted only upon proof beyond areasonable doubt
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of each and every element of acrime. Reh'g Pet. 7-9. The court
denied Hohn' s petition with Judges Beam, Hansen, Loken, and
McMillian voting for rehearing. J.A. 49.

5. Hohnfiled apetition for awrit of certiorari on May 12,
1997. Hohn'sfirst question chalenged the pand mgjority’ sholding
that a certificate of appealability could not issue because hisclaim
involved the denia of a“ datutory,” rather than a“constitutiona,”
right. Hohn also requested that the Court reach the merits of the
apped the Eighth Circuit had declined to alow, by considering the
scopeof the® carry” prong of 18 U.S.C. § 924(c) and the validity of
the Eighth Circuit’ swaiver doctrineinlight of Johnsonv. United
States, 117 S. Ct. 1544 (1997). See note 4, supra.

The government confessed error, “agreg]ing] that clams of the
kind raised by petitioner in hismotion under Section 2255 may fairly
be characterized as‘ congtitutional,” and that the court of appeals
erred in concluding otherwise” U.S. Resp. 7. It suggested that “the
petitionfor awrit of certiorari should be granted, thejudgment of the
court of appeals vacated, and the case remanded” (id. at 15) to
allow the Eighth Circuit to decide whether Hohn’s concededly
condiitutiona clamswere*” substantia” withinthemeaning of Section
2253(c)(2) (id. at 9-10).

The government also observed that, after Hohn' s certiorari
petition wasfiled, this Court had announced itsdecison in Lindh v.
Murphy, 117 S. Ct. 2059 (1997). In Lindh, the Court held that the
AEDPA *“reveals Congress sintent to apply the amendments to
chapter 153,” whichincludethecertificate-of -appea ability require-
ment, “only to such cases as were filed after the statute’' s enact-
ment.” Id. a 2063. Hohn'scasewasfiled inthedistrict court before
the effective date of the AEDPA. Nonetheless, the government
urged the Court not to grant certiorari to consider whether, under
Lindh, the certificate-of-gpped ability requirement was gpplicable to
Hohn' scase. It argued that Hohn' s* caseis subject tothe Act’ scer-
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tificate of appeal ability requirement becausetheappeal” — which,
the government maintained, is*“the relevant case” rather than the
“origina ‘case’ filedinthedistrict court” (U.S. Resp. 11 (emphasis
added)) — was filed after the Act’ s effective date.®

Inreply, Hohn argued that aremand to determinethe substanti-
ality of the constitutional question was unnecessary and the Court
should summarily reversethe decision to withhold acertificate of
appedability. Pet. Reply Br. 2-7. Hefurther argued that summary
reversal was appropriate because, in light of Lindh, no certificate
was required in hiscase. Id. at 8-9.

On October 31, 1997, this Court granted Hohn’ s petition for
certiorari limited to thefollowing question: “ Inlight of thefact that the
Court of Appealsdenied the petitioner’ srequest for aCertificate of
Appeaability, does this Court have jurisdiction to grant certiorari,
vacate, and remand this case per the suggestion of the Acting
Solicitor General?” J.A. 50.

INTRODUCTION AND SUMMARY OF ARGUMENT

Thiscase concernsthe power of thisCourt to review improper
refusas by courts of gppeasto alow statutorily authorized appedls.
For Hohn, it implicatesthe power of the Court to correct aseries of
egregious judicia errors that have deprived him of even one
collatera review on the meritsof hisdams— which the government
has all but admitted to be meritorious— that hisincarcerationis
unlawful and that he is innocent of the crime of which he was
convicted.

This Court ruled in House v. Mayo, 324 U.S. 42, 44 (1945),
that it hasjurisdiction under the All Writs Act (now codified at 28
U.S.C. § 1651) to correct such an erroneous decision by a court of
appedals*“declining to allow an apped” toit for lack of acertificate

® Thegovernment a so suggested that review of the applicability of thecertificate
requirement wasunwarranted becauseit “isunlikely * * * to bedeterminative of the
appeal inthiscase” (U.S. Resp. 13) — perhapsbecause Hohn' sentitlement toa
certificate of appealability isclear.
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of probable cause. The Court hasroutinely exercised that power,
and apparently aso its statutory certiorari power under 28 U.S.C.
§ 1254, in cases proceduraly identical to Hohn' sfor more than half
acentury.

The Court should not reverse that undoubtedly correct con-
struction of itscommon-law certiorari power now. Useof thewrit
inthiscircumstanceisfully consstent with thewrit’ straditiona role
asatoal for rectifying lower courts errorsin discerning the reaches
of their own jurisdiction. Thewrit isaproper means of reinstating
acase over which alower court hasimproperly disavowed jurisdic-
tion. Itis“appropriateinaid of” the Court’ sown appellatejurisdic-
tion (28 U.S.C. § 1651) because it prevents alower court from
pretermitting an appeal on the meritsover which the Court would
have appellate jurisdiction were it permitted to proceed.

Although the Court in House, and several Justicesin later
opinions, have questioned the Court’ sjurisdiction to issue statutory
writs of certiorari to review decisions declining appeds, the Court
nonethel ess appearsto haveissued such writsfrequently over the
years. Becausethe brief discusson of the satutory certiorari power
in Houseisflawed, contravenesthe plain language of Section 1254,
and appears to have been renounced by this Court in subsequent
decisions, the Court should take this opportunity to confirm — as
the Court’s practice suggests — that the Section 1254 power
extendstoall judicia proceedingsinthe courtsof gppeds, including
gpplicationsfor certificates of apped ability. Section 1254 givesthis
Court “a comprehensive and unlimited power” (Forsyth v.
Hammond, 166 U.S. 506, 513 (1897)) to review by writ of
certiorari “any * * * case” that is “in the circuit court of appeals.”
By itsplain language, this provision authorizesthe Court to review
any judicia proceeding “in the courts of appeals.” An application
for acertificate of appealability — arequest for relief upon which
one or morejudgesof the court of appeals render adecison —is
thereforeitsalf a*“casg[] inthe court[] of appedls,” regardlesswhe-
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ther the court of appeal s decidesto permit any “appeal * * * from
* * * thefinal order in aproceeding under section 2255” to “be
taken.” 28 U.S.C. § 2253(c)(1)(B).

Thisconclusionisconfirmed by the Court’ sdecisonsin United
Satesv. Nixon, 418 U.S. 683 (1974), and Nixon v. Fitzgerald,
457 U.S. 731 (1982), which suggest that the statutory certiorari
power extendsto all casesin the courts of appeals over which they
properly had jurisdiction. The court of gppedals had jurisdiction over
petitioner’ s application for a certificate of appeal ability for two
reasons. Firgt, Section 2253 expresdy givesthe judgesof the courts
of apped sthejurisdiction (and duty) to adjudicate such gpplications.
28 U.S.C. § 2253(c). SeelnreBurwell, 350 U.S. 521 (1956).
Second, courts of appeals always have the jurisdiction to decide
whether they have jurisdiction over the merits of aproffered gpped.
Thejurisdictional question over the merits of a proffered appea
thereforeisaways properly “inthe courts of appeds’ and this Court
therefore dways hasthe power to reach it by issuing astatutory writ
of certiorari. See Nixon v. Fitzgerald, 457 U.S. 731 (1982).

Section 2253 not only does not abrogatethis Court’ scertiorari
power over certificate decisions; it suggestsacongressiond design
to affirm that power. When Congress amended the AEDPA, it was
legidating against a background of more than half a century of
Supreme Court decisions reversing courts of appeals’ certificate
decisonsonwritsof certiorari. That Congresswascognizant of this
Court’ spracticeisbeyond dispute, asevidenced by Section 2244,
an anal ogous gatekeeping provision monitoring accessto district
courtsfor successive habeas petitions. Congressexpressy barred
review of those Section 2244 gatekeeping decisions by “ appeal[]
** % or* * * writ of certiorari.” 28 U.S.C. § 2244(b)(3)(E). In
contrast, Section 2253 does not mention, let aone abolish, this
Court’s often-exercised certiorari power. Congress's decision
expressly to ban certiorari review over gatekeeping decisions
concerning successive habeas petitions strongly suggests that its
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falureto preclude certiorari review over gatekeeping decisions con-
cerning firgt petitions, like Hohn's, wasintentiond. See Lindh, 117
S. Ct. at 2064. Construction of the AEDPA in this manner also
furthersits purpose of easing the burden of habeas petitions upon
this Court by ensuring onefull, fair review in the courtsbelow. Were
the Court’s certiorari power proscribed, its capacity to correct
circuit-wideerrorsand conflictsin gpplying the statutory standards
for certificate issuance would beimpaired. The Court may expect
to be flooded with meritorious origina applicationsfor certificates
that the lower courts have improperly rebuffed.

Regardlessof the outcome of that question about the Court’s
certiorari power where acertificate to apped hasbeen denied, itis
now gpparent that the Court hasjurisdiction to grant, vacate, and re-
mand because petitioner was not required to obtain any certificate
to pursue hisapped. ThisCourt decidedin Lindh v. Murphy, after
Hohn' s petition for certiorari was filed, that Chapter 153 of the
AEDPA, whichincludesthecertificaterequirement, isapplicable
only to habeas* cases [that] had been filed after the date of the Act.”
Id. at 2063. Hohn's case wasfiled before the Act and consequently
should be remanded to permit his appeal on the meritsto proceed.

Findly, if the Court overrulesHouse v. Mayo and holdsthat it
lacksjurisdiction to review the decision below, petitioner respectfully
requeststhat the Court or any individud Justice issue acertificate of
appedability. SeeDavisv. Jacobs, 454 U.S. 911, 913-914 (1981)
(opinion of Stevens, J.).

ARGUMENT

. THISCOURT HASJURISDICTION UNDER 28U.S.C.
§1254(1) TO ISSUE A WRIT OF CERTIORARI

Section 1254 of Title 28 authorizesthis Court to exercisere-
view over “[c]asesin the courts of appeds’ through two methods.
First, the Court may exercisejurisdiction “[b]y writ of certiorari
granted upon the petition of any party to any civil or crimind case,
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before or after rendition of judgment or decree.” 28 U.S.C.
§ 1254(1). Second, this Court may exercise jurisdiction over
“[c]asesinthe courts of appeals’ by “certification at any time by a
court of appealsof any question of law inany civil or criminal case
astowhichingtructionsare desired, and upon such certification the
Supreme Court may give binding ingtructions or require the entire
record to be sent up for decision of the entire matter in controversy.”
28 U.S.C. 8§ 1254(2). Thiscase concernsthe meaning of the grant
of statutory certiorari jurisdiction under Section 1254(1).

Despitethefrequency withwhich thisCourt hasexercised jur-
isdiction under Section 1254(1), it has never clearly delineated the
outer boundariesof itsauthority under that provision. Shortly after
the precursor to Section 1254(1) was enacted in 1891, this Court
described Congress sgrant of certiorari authority in broad termsas
“acomprehensive and unlimited power.” Forsyth, 166 U.S. at
513.° The Court noted that “[u] p to the time of the passage of the
act of 1891, creating the circuit courts of appeal, the theory of
federal jurisprudence had been asingle appellate court, towit, the
supreme court of the United States, by which afinal review of all
cases of which thelower federal courts had jurisdiction wasto be
made.” Id. at 511-512 (emphasis added). The 1891 Act assigned

® The Court was describing Section 6 of the Evarts Act, which conferred jurisdiction
upon the newly created circuit courts of appealsto hear certain appealsfrom the
federd tria courtsand further provided that “in any such caseasishereinbefore made
final inthecircuit court of appeal sit shall be competent for the Supreme Court to
require, by certiorari or otherwise, any such caseto be certified to the Supreme Court
for itsreview and determination with the same power and authority inthe case asif
it had been carried by apped or writ of error to the Supreme Court.” Act of Mar. 3,
1891, ch. 517, § 6, 23 Stat. 828. In American Constr. Co. v. Jacksonville Ry.
Co., 148 U.S. 372 (1893), this Court interpreted the Satute' sreference to “ case[g
* * * madefinal inthecircuit court of appeals’ extremely broadly, holding that it
signified “ casesin which the statute makes the judgment of that court final; not [ ]
casesinwhichthat court hasrendered afina judgment.” 1d. at 385 (emphasisadded).
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the newly created courtsof appeal sauthority to decide appedls, but
it vested inthis Court a“ broad and comprehensive’ power to review
by writ of certiorari all casesin the courts of appeals. 1d. at 513.
Focusing on the language of the certiorari provision (see note 6,
supra), the Court explained:

It appliesto every casein which but for it thedecision of the
circuit court of appealswould be absolutely fina * * *. Un-
guestionably the generality of this provision was not amere
matter of accident. It expressed the thought of congress
distinctly and clearly, and wasintended to vest in thiscourt a
comprehensive and unlimited power. The power thusgivenis
not affected by the condition of the case asit existsin the court
of appeals. It may be issued before or after any decision by
that court, and irrespective of any ruling or determination
therein. All that isessentia isthat there be acase pending in
the circuit court of appeals™* * *.

Forsyth, 166 U.S. at 513 (emphasisadded). “[T]he power of this
court in certiorari,” the Court concluded, “ extends to every case
pending in the circuit courts of appeal, [and] * * * isco-extensive
with al possible necessitiesand sufficient to secureto thiscourt a
fina control over thelitigationinal the courtsof gpped.” Id. at 514.

Fifty yearslater, Congress had expanded the language of the
certiorari statute.” Y et this Court, in House v. Mayo, 324 U.S. 42

7 Section 240(a) of the Act of February 13, 1925, commonly known as the Judges
Bill, provided: “Inany case, civil or criminal, inacircuit court of appedls, or inthe
Court of Appedsof theDigtrict of Columbia, it shall be competent for the Supreme
Court of the United States upon the petition of any party thereto, whether
Government or other litigant, to require by certiorari, either before or after ajudgment
or decree by such lower court, that the cause be certified to the Supreme Court for
determination by it with the same power and authority, and with like effect, asif the
(continued...)
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(1945) (per curiam), endorsed without analysis a dramatically
congtricted understanding of itsstatutory certiorari jurisdiction, under
whichthe court of appeals decisonthat it did not havejurisdiction
over an gpped insulatesitsentiredecison— including itsrefusd to
accept jurisdiction — from statutory certiorari review. House
involved agate prisoner who was denied federa habeas corpusand
acertificate of probable cause® by the district court, and whose
application for leaveto apped in formapauperiswas denied by the
court of appeals because he failed to present a certificate of
probable cause. 1d. at 43-44. This Court opined thet it “ cannot issue
awrit of certiorari in the present case under 8§ 240(a) of the Judicia
Code.” 1d. at 44. The Court’s entire analysis was as follows:

Our authority under [section 240(a)] extendsonly to cases“in
acircuit court of appeals, or in the (United States) Court of
Appealsfor the District of Columbia.” Here the case was
never “in” the court of appeals, for want of a certificate of
probable cause.

Ibid.° The Court neverthelessheld that it had jurisdiction under the
All Writs Act, currently codified at 28 U.S.C. § 1651, to grant a
writ of certiorari to “review the action of the court of appealsin

7 (...continued)
cause had been brought there by writ of error or appeal.” Act of Feb. 13, 1925, ch.
229, § 240(a), 43 Stat. 938-939.

8 « Certificates of probable cause” arethe precursors of the“ certificates of apped abil-
ity” required by the AEDPA and are functionally indistinct for most relevant
purposes. Beforeenactment of the AEDPA, Section 2253 required State prisoners
to obtain a“ certificate of probable cause’ to gpped from adenid of afedera habeas
petition. The AEDPA extended that requirement to federa prisonersand codified the
standard for itsissuance articulated in Barefoot v. Estelle, 463 U.S. 880, 893 n.4
(1983), requiring a“ substantial showing of the denial of [a] federa right.”

® The per curiam opinion in House cites as support for the conclusion that thereis
no authority to issue a statutory writ of certiorari the per curiam decision in
Ferguson v. District of Columbia, 270 U.S. 633 (1926), which consists of asingle
paragraph and, like House, contains no analysis.
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decliningto alow an gpped toit” for lack of acertificate. The Court
aso held that the All Writs Act authorized it to reach the merits of
the appeal the lower court had improperly declined to permit.
House, 324 U.S. at 44.

A decade later, in Inre Burwell, 350 U.S. 521 (1956), the
Court implicitly regjected the construction of Section 1254 endorsed
in House—i.e,, that acourt of appeals decison denying leaveto
apped insulatesthat decision from review under the Court’ s statu-
tory certiorari power. InBurwell, the Court exercised jurisdiction
over questions certified by the Ninth Circuit under the predecessor
to 28 U.S.C. § 1254(2) — which, like Section 1254(1), applied
only to “casesin the courts of appeals’ — in acasein which the
court of appeals had dismissed applications for leave to appeal .
Thus, under Burwell, the court of appeals erroneous decision to
declinejurisdiction over an gpped washo bar to this Court’ sreview
of that predicate decision on a statutory writ of certiorari.

After Burwell, the Court routinely, without specifying the
sourceof itsjurisdiction, issued writsof certiorari toreview denias
of leave to appea despite the petitioner’s failure to follow the
Court’ s then-applicable procedures for obtaining extraordinary
writs, which required aseparate motion requesting leaveto filea
petition.”* The Court hassimilarly exercised jurisdiction, without
comment astoitssource, in alarge number of denial-of-leave-to-

1 Thelikelihood that the Court overl ooked the question whether it had jurisdiction
to decidethe certified questionsisslim: “Thiscourt has* * * been careful not to
exceeditslawful jurisdictioninthisclassof [certified question] cases.” Jewell v.
Knight, 123 U.S. 426, 433 (1887). See REYNOLDS ROBERTSON & FRANCISR.
KIRKHAM, JURISDICTION OF THE SUPREME COURT OF THE UNITED STATES 8 124, at 222
(1936).

" See17 CHARLESA. WRIGHT, ARTHURR. MILLER & EDWARD H. COOPER, FEDERAL
PrACTICE& PROCEDURE §4036 at 14 n.12 (2d ed. 1988) (citingHead v. California,
374 U.S. 509 (1963)). Seealso, e.g., Humphrey v. Cady, 405 U.S. 504 (1972);
Jenningsv. Ragen, 358 U.S. 276 (1959) (per curiam). The Court abandoned that
requirement in 1980. See 17 WRIGHT, MILLER& COOPER, supra, 84036 a 14 n.12.
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appeal cases in which the petitioner invoked solely the Court’s
statutory writ jurisdiction.*

Finaly, in United Sates v. Nixon, supra, and Nixon v.
Fitzgerald, supra, this Court held that the question whether acase
is“inthecourt[] of appeals’ under Section 1254(1) hingesnot on
what the court of appeals actually did but on what it had the
jurisdictional power to do. The Nixon cases, like Burwell, thus
suggest (contrary to House) that any case over which the court of
appeals could properly have exercised itsjurisdiction was*in the
court[] of appeals,” the court of appeals own decision to the
contrary notwithstanding.

Astheforegoing makesplain, this Court’ sunderstanding of the
reaches of the statutory certiorari power hasfluctuated. Thiscase
presentsthe Court with an opportunity to clarify that the expansive
construction of the statutory certiorari power the Court initially
endorsed (and presently exercises) isthe correct one— and indeed
the only one to which the language of the statutory text is
amenable.”®

2 Seg, eg., Lyncev. Mathis, 117 S. Ct. 891 (1997) (certificate of probable cause);
Lozada v. Deeds, 498 U.S. 430 (1991) (same); Selvagev. Collins, 494 U.S. 108
(1990) (same); Grahamv. Lynaugh, 492 U.S. 915 (1989) (same); Allen v. Hardy,
478 U.S. 255 (1986) (same); Nowakowski v. Maroney, 386 U.S. 542 (1967) (in
forma pauperis); Phelper v. Decker, 385 U.S. 18 (1966) (same); Ellisv. United
Sates, 356 U.S. 674 (1958) (same); Farleyv. United Sates, 354 U.S. 521 (1957)
(same); Adkinsv. E.l. DuPont de Nemours & Co., 335 U.S. 331 (1948) (same).

B Several commentators have questioned the assumption that the Court lacks
statutory certiorari jurisdictionto review deniasof certificatesof probablecause.
See, e.g., RICHARD FALLON, DANIEL MELTZER & DAVID SHAPIRO, HART &
WECHSLER' S THE FEDERAL COURTS & THE FEDERAL SYSTEM 1680 (4th ed. 1996)
(questioning the proposition that denia s of certificates of probable causearenot “in”
thecourts of apped sand observing that the Court hasexercised itscertiorari power
to review other cases over which the courts of appeals lacked jurisdiction); 17
WRIGHT, MILLER & COOPER, supra, § 4036, at 16 (1988) (opining that “ statutory
(continued...)
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A. ThePlain Language Of The Statute ConfersJurisdic-
tion Over Any “Cas€[] In The Court[] Of Appeals’

By its plain meaning, Section 1254(1) authorizesreview of the
Eighth Circuit’s decision rgjecting petitioner’s application for a
certificate of appedability. Thelanguage of the statutory grantis
broad and inclusive: “Casesin the courts of appeals may be re-
viewed by the Supreme Court by * * * writ of certiorari granted
upon the petition of any party to any civil or criminal case, before
or after rendition of judgment or decree.” 28 U.S.C. § 1254(1)
(emphasis added).

Section 1254(1) contains no restrictions as to the kinds of
“casg” the Court may review: it setsforth no requirements asto the
procedural posturethe* case’” must bein, the sort of questionsthe
“cass” may present, or the nature of the decision, if any, the court of
appealsmust haverendered. AsthisCourt correctly explainedin
Forsyth, the* power thus given is not affected by the condition of
the case asit existed in the court of gppeals’ and “may be exercised
before or after any decision by that court, and irrespective of any
ruling or determination therein.” 166 U.S. at 513 (emphasis
added). See National FarmersUnion Ins. Cos. v. Crow Tribe of
Indians, 468 U.S. 1315, 1318 (1984) (Rehnquist, J., in chambers)
(“Every decision of aUnited States district court or of a court of
appealsisreviewable by this Court either by way of appeal or by
certiorari. 88 1252-1254; cf. § 1291.") (emphasis added). Cf.
United States v. Shipp, 203 U.S. 563, 573 (1906) (“even if the
circuit court had no jurisdiction* * * and if this court had no juris-
diction of the appedl, this court, and this court aone, could decide
that suchwasthelaw”). Inshort, “the sole essential of thisCourt’s

B (...continued)

certiorari shouldbeavailable’ toreview denial sof certificatesof probable cause”
because“[l]eaveto appeal can bedenied only after the court of appealshasso far
considered the merits of the questions presented asto have brought the case within
any reasonable purpose of the requirement that it be in that court”).
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jurisdiction to review isthat therebe a case pending in the circuit
court of appeals.” Gay v. Ruff, 292 U.S. 25, 30 (1934).

The proceedingsin the Eighth Circuit plainly qualify asa*” case”
Since 1891, when Congress enacted the precursor to Section 1254,
the word “case’ has been understood as “[a] general term for an
action, cause, suit, or controversy, at law or in equity.” BLACK’S
LAw DicTIONARY 175 (1891); BLACK'S LAwW DICTIONARY 215
(6th ed. 1990). Theterm encompasses*any proceeding judicid in
itsnature.” 1bid. See Blyew v. United Sates, 80 U.S. (13 Wall.)
581, 595 (1871) (“The words ‘case’ and ‘cause’ are constantly
used as synonymsin satutesand judicid decisions, each meaning a
proceeding in court, a suit, or action.”) (emphasis added); Ex
parteMilligan, 71 U.S. (4 Wall.) 2, 112-113 (1866) (holding that
theinterchangeable term “suit” “is certainly acomprehensive one,
and appl[ies] to any proceeding in a court of justice by which an
individua pursuesthat remedy whichthelaw affordshim™). Cf.In
re Quirin, 317 U.S. 1, 24 (1942) (mere “[p]resentation of [a]
petition for judicia action istheingtitution of asuit”). There can be
no serious dispute that what occurred in the court of appealswasa
“proceedingjudicial initsnature’” and thereforea* case’ withinthe
meaning of Section 1254(1).

Nor canthere be any doubt that thejudicia proceeding that re-
sultedinthe Eighth Circuit’ spublished opiniontook place beforea
“court of gppeals.” The courtsof apped s aretheintermediate fed-
era appellatecourts, which “consist of thecircuit judges of thecir-
cuit.” 28U.S.C. 843. SeeBLACK’ sLAw DicTIONARY 355 (6th ed.
1991). Theaction of the Eighth Circuit pand in this case (not to
mention thedenia of the suggestion for rehearing by the en banc



19

court) undeniably wasthe action of a*“ court of appeals’ withinthe
meaning of Section 1254(1).*

Although this Court in House v. Mayo suggested otherwise, it
isdifficult to understand how the“ case” that wasplainly beforethe
court of appeals could not be “in” that court. Contrary to the
suggestion of House, thereis no talismanic significance to Section
1254(1)’ s reference to cases “in the courts of appeals.” Instead,
that phrase isintended merely to indicate where the proceedings are
occurring. See WEBSTER' S THIRD NEW INTERNATIONAL DicTIO-
NARY 1139 (1986) (theword “in” “indicate]s] location or position”).
It is possible that the phrase a so isintended to distinguish cases that
aresubject tothe Court’ scertiorari power under Section 1254 from
cases that are decided by “adistrict court” and are subject to the
Court’s appellate power under Section 1253. See 28 U.S.C.
§ 1253; Act of Feb. 13, 1925, ch. 229, § 238, 43 Stat. 938.

Thus, under the plain meaning of Section 1254(1), a“casg’ is
“inthe court[] of appeals’ when arequest for legal relief islodged
thereand ajudicial proceedingensues. The proceedingsbelow ea-
sly satisfied theseminimal requirements. Asthe court of appeals
docket sheet demongtrates, petitioner filed anctice of apped, which
the court of apped streated asan application for acertificate pursu-
ant to Federa Rule of Appellate Procedure 22(b) (J.A. 4); peti-
tioner’ s“case’ wasthen “docketed” in the court of appedls as case
No. 96-3118 (id.); the “ case [was] submitted to apanel” for cons-
deration and decision (id.); “the court” considered the case and
“filed [apublished] opinion” that included a*“ dissent” (J.A. 5) and

“ Evenin acasein which the gpplication for acertificate of appedability isruled on
by asinglecircuit judgerather than (ashere) by athree-judge pand, the proceedings
occur “inthe court[] of appeals.” This Court has held explicitly that Section 2253
vestsjurisdiction to adjudicateapplicationsfor certificates of probable causeinthe
courts of appeal s, notwithstanding that section’ sreferenceto circuit judges; and
that Section 2253 grants courts of appeals discretion to choose whether that
jurisdiction should beexercised by the court asawholeor by individud circuit judges.
InreBurwell, 350 U.S. 521 (1956); seealso F. R. A. P. 22(b).
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entered a “judgment * * * denying [the] application for [a] Certifi-
cate of Appedability” (id.); petitioner then submitted a“ petition for
rehearing with suggestion for rehearing enbanc” (id.), towhichthe
United States, after a“judge order” was entered granting it an exten-
sion of time (id.), filed an opposition (id.); the court entered an
“order” denying the petition for rehearing, with four judgesvoting to
grantit (J.A.5-6); and the court “issued” its“mandate’ (J.A. 6).
“[A]t the end of the appellate proceedings,” the record was returned
by the court of appealstothedistrict court. 1d. These proceedings
were more than enough to create a case in the court of
appeals.”

Theminimd prerequisitesfor a* casd] in the court[] of gppeds’
are perfectly sensible, inview of the occasional need for this Court
to grant review “before* * * judgment.” 28 U.S.C. § 1254(1). In
United Satesv. Nixon, supra, for example, this Court granted a
dtatutory writ of certiorari to review acasein which the notice of ap-
ped to the court of appeasand the certiorari petition werefiled on
thesameday. 1d. at 689-690. This Court held that therewasacase
inthe court of appeal s because “the gppea wastimely filed and dl
other procedural requirementswere met,” and the court of appeals
had jurisdiction to review the order from which the petitioner had
appealed. 1d. at 690. The sameresultisappropriate here. Were
the Court to adopt anarrower construction, it might be precluded
from exercising swift review in the occasional cases that warrant

5 The court of appeals own conviction that “the appellate proceedings’ were a
“casg’ isreflected throughout its docket sheets (J.A. 3-6), and initstreatment of its
opinion inthe case as binding circuit precedent. See United States v. Apker, 101
F.3d 75 (8th Cir. 1996), petition for cert. pending, No. 97-5460. Other circuitshave
relied on the panel’ sdecision aswell. See, e.g., United Satesv. Eyer, 113 F.3d
470, 474 (3d Cir. 1997); United Satesv. Rocha, 109 F.3d 225, 227-228 n.2 (5th
Cir. 1997); Lozada v. United Sates, 107 F.3d 1011, 1013 (2d Cir. 1997); United
Satesv. Lorentsen, 106 F.3d 278, 279 (9th Cir. 1997).
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such emergency treatment. See, e.g., Mistretta v. United Sates,
488 U.S. 361, 371 (1989); Dames & Moorev. Regan, 453 U.S.
654, 688 (1981); United Sates v. United Mine Workers, 330
U.S. 258, 269 (1947).

Insum, itisdifficult toimaginewhat the proceeding below was
if not a"casg’: it commenced with arequest for legdl relief the court
of gppea shad the power to grant; it entailed litigation; and it resulted
in ajudgment dramatically affecting aparty’ slegd rightsand an
opinion that has precedential effect in other cases. Itisequally
difficult to divinewherethat case occurred if not “in” the court of
gopeds. It certainly did not occur “in” thedigtrict court: neither the
record nor any of thelegal briefsin that proceeding were physicaly
lodged inthedistrict court from the date on which the appeal was
docketed in the court of gpped s until the record wasreturned “ a the
end of the appellate proceedings’; and none of the pertinent orders
or judgments that disposed of the proceedings on petitioner’s
application issued fromthedistrict court. JA. 3-6. The proceed-
ingsin the Eighth Circuit thus clearly satisfy the plain language of
Section 1254(1).

B. TheProceedingsOn An Application For A Certificate
Of Appealability Are No Less A “Casg[] In The
Court[] Of Appeals’ Because The Application IsAn
Original Proceeding Separate From The Merits Of
The Appeal

1. This Court’ sdecisionin House v. Mayo rested on the un-
stated assumption that there can be no “case[] in the court[] of ap-
pedls’ unlessand until that court entertains the merits of the apped..
That assumptionisfase. Evenif the Court’ s statement that “the case
was never ‘in’ the court of appeals’ (324 U.S. at 44) iscorrect as
to the appeal from the district court’s denial of habeas relief,
which Section 2253 forbade “ for want of acertificate of probable
cause,” itisflatly incorrect asto the application for a certificate of
probable cause itself.
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Although Section 2253 expressly forbids a court to accept
jurisdiction over an “appea * * * from* * * thefinal order ina
proceeding under section 2255,” it simultaneoudly confersjuris-
diction on thejudges of the courts of appealsto determine whether
acertificate of appealability shouldissue. 28 U.S.C. §2253(c)(1)
(authorizing “acircuit justice or judge [to] issue[] a certificate of
appedability”). Intermsof the* gatekeeping” metaphor (Felker v.
Turpin, 116 S. Ct. 2333, 2337 (1996)), Section 2253 leaves the
digtrict court’s merits decison at the gate of the court of appedls but
allowsthe petitioner, armed with his request for a certificate of
appealability, to enter the court of appealsto plead for the merits
admission. Thus, Section 2253 expressy authorizesthe gpplication
for acertificate to be made “in the court[] of appeals’ to acircuit
judge or judges.

Thefact that the certificate-of-gpped ability determinationisin
the court of appeal's separately from the merits appeal posesno bar
to this Court’ s statutory certiorari review. This Court has never
interpreted “ casesin the courts of gppeds’ to belimited to* caseson
themerits” or “ casesthat includethe merits.” Indeed, the Court has
often expressly recognized itsstatutory certiorari power to review
casesin the courts of appedlsthat involve matterstangentia to the
merits, even when litigation of the meritsis proceeding below. In
Nixon v. Fitzgerald, 457 U.S. a 742, the Court rejected the
argument that an gpped from an order denying aclaim of immunity
“was not an gppedable’ case’ properly in the court of appealswithin
themeaning of 81254.” Similarly, in United Satesv. Nixon, this
Court held that an appeal from adenial of adiscovery motionwas
acase properly before the Court on a statutory writ of certiorari.
And in Schlagenhauf v. Holder, 379 U.S. 104, 109 (1964), the
Court granted a statutory writ of certiorari to review a court of
appeals refusal toissueawrit of mandamusto reverseanintrusive
discovery order entered by the district court.

2. Thefact that an application for acertificateis not an appedl
fromadistrict court order, but rather isfiled asan origina matter in
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the court of gppeds, can only help to bolster the proposition that the
matter qualifiesasa* case[] in the court[] of appeals.” Theplain
language of Section 1254 appears carefully crafted not to limit
certiorari jurisdictionto review of “appealsin the courts of appeds.”
Instead, the language is broad and general, giving this Court
certiorari jurisdiction to review casesof all kindsthat may arise“in
the courts of appeals.” For example, this Court granted statutory
certiorari in Schlagenhauf to review the disposition of an original
petition for mandamus filed in the court of appeals. 379 U.S. at
109. Indeed, this Court has often granted certiorari to review grants
and denidsof origina petitionsfor writs of mandamus by the courts
of appeals. SeeWill v. United Sates, 389 U.S. 90, 94-95 (1967)
(granting certiorari to vacateawrit of mandamus); Kerr v. United
Sates District Court, 426 U.S. 394, 401 (1976) (granting
catiorari to affirm adenia of mandamus).® In sum, thefact that an
application for a certificate of appealability isfiled asan origina
matter in the court of appealsand is separate from and preliminary
to the merits appeal does not deprive this Court of power to
exercise jurisdiction under Section 1254(1).

C. Because Section 1254(1) Authorizes ThisCourt To
Review All CasesOver Which The Court Of Appeals
Properly Has Jurisdiction, Certiorari Jurisdiction
ExistsIn ThisCase

Initsmore recent decisions concerning the scope of Section
1254(1), the Court has implicitly repudiated House v. Mayo by
suggesting that whether acaseis*in the court[] of appeals’ hinges
not on whether the court of gppedl sactually accepted jurisdiction but
on whether it should have. In Nixon v. Fitzgerald, 457 U.S. at
743, the Court held that because the“ petitioner [had] presented g n]

15 Although the Court did not specifically invoke Section 1254(1) asthe source of
itscertiorari jurisdiction in those cases, neither didit suggest that it had concluded the
cases were appropriate for issuance of an extraordinary writ pursuant to the All
Writs Act.
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* * * appeal able question to the Court of Appeald, i]t follow[ed]
that the case was ‘in’ the Court of Appeals under § 1254 and
properly within[its] certiorari jurisdiction” even though the court of
appeals had determined that it lacked jurisdiction. Similarly, in
United Satesv. Nixon, 418 U.S. at 690, the Court held that “the
petition[for certiorari] isproperly beforethis Court for consderation
if the Digtrict Court order wasfind” and therefore within the appel -
late jurisdiction of the court of appeals under 28 U.S.C. § 1291.
These decisions suggest that the Court considers the court of
appeals' jurisdiction to be a prerequisite to its own statutory
certiorari jurisdiction.”’

Aswe next demonstrate, although there are severa waysin
which the approach of the Nixon cases could be applied here, the
result isin each case the same: this Court has statutory certiorari
jurisdiction to review the proceedings below. First, the court of
appeal sproperly had jurisdiction because Section 2253 expressy
vestsit with jurisdiction to consider applications for certificates of
appealability. Second, this Court’ s precedents confirm that all
jurisdictional determinations (such as those made by courts of
appeal s pursuant to Section 2253) are reviewabl e regardless of the
decision reached by the court of appeals.

1. Section 2253 expresdy gives the judges of the courts of
gppedlsjurisdictionto receiveand decide gpplicationsfor certificates
of appedlability. Indeed, this Court has held that courts of appedl's
not only may, but must, accept the jurisdiction Section 2253 confers
on them to decide such applications. InInre Burwell, the Court
explained why, on writ of certiorari, it had reversed the dismissa of
applications for certificates. “[t]he Ninth Circuit wasin error in

7 We submit that this newer approach, while an improvement on House v. Mayo,
ishardly compelled by the language of Section 1254, which refersto “casesin the
courtsof appedls,” not to* casesproperlyinthe courtsof appeals.” Congresscould
have written the statute to require that the courts of appeals properly have
jurisdiction, but did not.
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deemingitsdlf without jurisdiction to entertain applicationsfor cer-
tificates of probable cause, under 28U.S.C. §2253.” 350 U.S. at
522. See also Housev. Mayo, 324 U.S. at 48 (holding that “the
judges of [the court of appeds] erred in not consdering whether the
case was an appropriate one for a certificate of probable cause’).
Because the court of appeals properly had jurisdiction over the
applicationfor acertificate of appeaability, therewasa“casg[] in
the court[] of appeals’ under the Nixon doctrine.

2. Thecourt of appealsaso properly had jurisdiction over the
application for a certificate of appealability because this Court
alwayshasjurisdictionto review acourt of appeals’ jurisdictional
decison. Asjust explained (at 24), Nixon v. Fitzgerald, supra,
stands for the proposition that this Court may grant a writ of
certiorari under Section 1254 to reverse or vacate a court of
appeals incorrect dismissal of acase for lack of jurisdiction. The
Court strongly suggested in Nixon v. Fitzgerald that it may issuea
statutory writ of certiorari to review acourt of appeals’ decision
denyingjurisdiction even if that decisonwascorrect. The Court de-
clared: “[t]here can be no serious doubt concerning our power to
review acourt of gopeds decisonto dismissfor lack of jurisdiction
— a power we have exercised routinely.” 1d. at 743 n.23. In
support of that proposition, the Court cited itsdecision in Gardner
v. Westinghouse Broadcasting Co., 437 U.S. 478 (1978) — a
case in which the Court, on awrit of certiorari, had affirmed the
court of appeds dismissal of an appedl for lack of jurisdiction. 1d.
at 478-479, 482.*¢

8 Similarly, this Court recently exercised its certiorari jurisdiction to affirm the
decision of acourt of gpped sdismissing anapped over which, because of agatutory
bar (28 U.S.C. 8 1447), it lacked jurisdiction. See Things Remembered, Inc. v.
Petrarca, 116 S. Ct. 494 (1995). Inthat case, the petitioner had invoked solely 28
U.S.C. § 1254 in support of this Court’s certiorari jurisdiction, and respondent
disputed this Court’ sjurisdiction. This Court also hasroutinely granted writs of
certiorari to reverse and vacate decisions of the courts of appeals erroneously
(continued...)
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These decisionsdemonstratethat the Court has statutory cer-
tiorari jurisdiction to review any jurisdictional decision of the courts
of appeals, regardless of its outcome, and regardless whether that
jurisdictional decisonwascorrect. Federd courts have the power
(and duty) to determine their jurisdiction in every case. Cardenv.
Arkoma Assocs., 494 U.S. 185, 195 (1990) (federal courts are
“dwayscalled upontodecide” any “jurisdictiond requirement[s]”)
(internal quotation marks omitted); Mansfield, C. & L.M. Ry. Co.
v. Swan, 111 U.S. 379, 382 (1884). Jurisdictional questions
therefore are aways properly “in the court[] of appeals’ under the
Nixon doctrine and this Court therefore always has statutory
certiorari jurisdictiontoreview such determinations. If, onreview,
the Court concludesthat the court of appealshad jurisdictionto de-
cide the merits, the merits case aso was properly “in” the court of
appeals and subject to this Court’ s statutory certiorari jurisdiction,
notwithstanding the lower court’ s erroneous holding to the contrary.
See Nixon v. Fitzgerald, 457 U.S. at 743 n.23.

8 (...continued)

exercising jurisdiction over themeritsof casesthat were not properly inthe court of
appeals. SeelLiberty Mut. Ins. Co. v. Wetzdl, 424 U.S. 737 (1976) (vacating for
want of jurisdiction court of appeals judgment affirming a non-final order);
Richardson-Merréll, Inc. v. Kohler, 472 U.S. 424 (1985) (vacating for want of
jurisdiction court of appeal sjudgment reversinginterlocutory district court order
disqudifying counsdl); Flanagan v. United Sates, 465 U.S. 259 (1984) (reversing
for want of jurisdiction court of appeal sjudgment affirminginterlocutory district
court order disqualifying counsel); Firestone Tire & Rubber Co. v. Rigord, 449
U.S. 368(1981) (vacating for want of jurisdiction court of apped sjudgment affirming
interlocutory district court order denying disqualification of counsel). Althoughthe
Court did not expresdy invoke Section 1254 in exercisngitscertiorari jurisdictionin
these cases, it never suggested that the “exceptional circumstances’ standard for
issuance of the common-law writ of certiorari had been met.
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II. THIS COURT HAS THE POWER TO ISSUE A
COMMON-LAW WRIT OF CERTIORARI

Even if the Court concludesthat it lacksjurisdictiontoissuea
gtatutory writ of certiorari inthiscase, it ill hasjurisdictiontoissue
acommon-law writ of certiorari.”® The power of thisCourt to issue
common-law writs of certiorari iscodified in the All WritsAct, 28
U.S.C. 8 1651. That statute providesthat “[t]he Supreme Court
and all courts established by Act of Congress may issue all writs
necessary or appropriatein aid of their respectivejurisdictionsand
agreeable to the usages and principles of law.” 28 U.S.C.
§ 1651(a).

The Court’ spower toissue*“all writs* * * appropriateinad
of [itsappellate] jurisdiction” isplenary. See Ex parte Peru, 318
U.S. 578, 583-585 (1943) (“the common law writs* * * may be
granted or withheld in the sound discretion of the Court”); Rochev.
Evaporated Milk Ass'n, 319 U.S. 21, 25 (1943) (“[ T]he question
* * * jsnot whether [a court has] power to grant the writ but
whether inthelight of al the circumstancesthe casewas an appro-
priate one for the exercise of that power.”); Richard F. Wolfson,
Extraordinary Writs in the Supreme Court Snce Ex Parte Peru,
51 CoLum.L.Rev. 977,981 (1951) (“[l]ssuance of extraordinary
writs depends not upon power but solely upon considerations of
discretion.”). ThisCourtis*“dow to reach aconclusonwhichwould
deprive[it] of the power to issuethewrit in proper casesto review

¥ The Court may grant acommon-law writ of certiorari even though the petition for
certiorari did not invoke Section 1651. The Court has routinely granted writs of
certiorari to review denids of leave to apped notwithstanding the petitioner’ sfailure
to invokejurisdiction under the All Writs Act. Seecasescited note 12, supra. Inany
event, defective alegations of jurisdiction may be amended in appellate courts,
includinginthisCourt. See28 U.S.C. 8§1653; Nortonv. Larney, 266 U.S.511, 516
(1925) (“the power of thiscourt, initsdiscretion, to alow such amendments|[] and
its duty to do so in appropriate cases, cannot be doubted”). Petitioner respectfully
requests|eave to amend the alegation of jurisdiction contained in his petition should
the Court deem it necessary.
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the action of the Federa courtsinferior to the jurisdiction of this
court.” McCléellanv. Carland, 217 U.S. 268, 279 (1910).

This Court repeatedly has held that this broad common-law
power includesthe authority to review decisonsdenying certificates
of probable cause or otherwise preventing litigants from obtaining
review of their clamsin the courts of appeds. See Note, Federal
Court Review By Extraordinary Writ: A Clogged Safety Valve
in the Final Judgment Rule, 63 YALE L.J. 105, 108 (1953)
(observing that the Court has often “ utilized common law certiorari
to examine thwarted attemptsto reach the courts of appeals’). In
House v. Mayo, this Court squarely held that the All Writs Act
grants it certiorari power to “review the action of the court of
appedsin declining to dlow an apped toit” for lack of acertificate
of probable cause. 324 U.S. at 44 (citing Seffler v. United Sates,
319 U.S. 38, 39 (1943); Holiday v. Johnston, 313 U.S. 342, 348
n.2 (1941); and In re 620 Church &. Bldg. Corp., 299 U.S. 24,
26 (1936)). The Court held that the common-law certiorari power
“extends a so to questions on the merits sought to be raised by the
gpped” that the court of gppeds had improperly rebuffed. 324 U.S.
at 44-45.

| ssuance of acommon-law writ to review adenia of leaveto
appedl is consistent with the language of Section 1651(a) and the
historic function of the writ. It isquintessentialy “necessary” and
“appropriateinaid of” this Court’ s gppellate jurisdiction (28 U.S.C.
§1651) becauseit preventsalower court from terminating a case
that this Court otherwisewould eventudly havethe power toreview.
In these circumstances, employment of thewrit to review alower
court’ sdenial of leaveto appeal isfully consistent with thewrit’s
traditional role asatool for policing the exercise of jurisdiction by
lower courts. “Thetraditional use of the writ in aid of appellate
jurisdiction both at common law and in the federal courts has been
to confine an inferior court to alawful exercise of its prescribed
jurisdiction or to compel it to exercise its authority when itisits
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duty to do so.” Roche, 319 U.S. at 26 (emphasis added). See Ex
parte Peru, 318 U.S. at 583. In the absence of such authority,
inferior courts could insulate their decisonsfrom any review smply
by dismissing, or denying leave to proceed for, appeal s toward
which they were disinclined. See McClellan, 217 U.S. at 280;
Roche, 319 U.S. at 25.%

Although this Court’ s power to issue common-law writsinad
of its appellate jurisdiction is plenary, it generally exercisesits
discretion to issue them only when exceptional circumstances so
warrant. See Ex parte Peru, 318 U.S. at 584; Supreme Court Rule
20.1; Wolfson, supra, at 981. But the Court hasrepeatedly found
such exceptional circumstances to exist where, as here, alower
court haserroneoudly barred an appeal by an unsuccessful habeas
petitioner, who might have made asubstantial showing of the denid
of acongtitutional right. See, e.g., Housev. Mayo, supra; Rogers
V. Teets, 350 U.S. 809 (1955); Burwell v. Teets, 350 U.S. 808
(1955).

In Davisv. Jacobs, 454 U.S. 912 (1981), the dissent sug-
gested that dternativeformsof relief areavailableto petitionerswho
arewrongfully denied astatutorily authorized and meritoriousapped
from denid of ahabeas petition.” Although aternateformsof relief

® |ssuance of thewritis“inaid of” the Court’s appellate jurisdiction even though
no appeal isyet pending in the courts of appedls. See, e.g., Ex parte Kawato, 317
U.S. 69(1942); Ex parte United Sates, 287 U.S. 241 (1932); Ex parte Peru, 318
U.S. 578 (1943); Rochev. Evaporated Milk Ass'n, 319 U.S. at 25. See generally
Ddllin H. Oaks, The“ Original” Writ of Habeas Corpusin the Supreme Court,
1962 Sup. Ct. Rev. 153.

2 Dissenting fromthe denial of certiorari in aseriesof habeas cases, then-Justice
Rehnquist arguedin Davisv. Jacobsthat Section 2253 barsany certiorari review of
thedecisionsof circuit courtsdisallowing appeal sand that the petitionstherefore
must bedismissed. 454 U.S. 912, 915-919 (1981). Hereasoned that aruleagainst
certiorari review would not “result in meritorious petitionsfor habeas corpusdipping
by unobservant or callous Courts of Appedls, thereby evading any review by this
Court” because “a Circuit Justice, or this Court itself, may issue a certificate of
(continued...)
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forindividud petitionersremain available (see Felker v. Turpin, 116
S. Ct. 2333, 2338, 2341-2342 (1996)), none is an adequate means
of “aid[ing]” this Court’s appellate jurisdiction. Those alternate
forms of individual relief are ineffectual tools for this Court to
performitsappe late respongbilities: they do not permit the Court to
engageindirect review to reconcileintercircuit conflictsor to ensure
uniformity of federal law. Cf. Forsyth, 166 U.S. at 512 (emphasiz-
ing theimportance of statutory certiorari review to prevent conflict
and confusion among thecircuits). Anindividud Justice sissuance
of an original certificate of appealability may do justice in an
individua case, but it isnot binding precedent on acircuit (likethe
Eighth Circuit) that has adopted an errant rule of law regarding the
standards for certificate issuance.

Thereare al'so certain errorsin interpretation of Section 2253
that may be difficult or impossible for the Court to reach except
through issuance of awrit of certiorari. For example, questionsre-
garding what procedures must be followed before the courts of ap-
peals certificate decisons— e.g., whether an applicant must be
given any opportunity to fileamotion or brief in support of hisre-
quest for acertificate— may be unreviewabl e except on certiorari.
A court of appeas might construe anotice of appeal asan applica-
tion for a certificate and summarily deny it before the would-be
appellant hasany opportunity to submit an application or other paper
in support of acertificate. Although the would-be appellant could
filean origina application for acertificatein thisCourt, any chalenge
to the summary procedure by which his application had been dis-
posed of in the court below would be unreviewable in that proceed-
ing: the only issue before this Court would bewhether a certificate
shouldissue. Thus, any splitinthecircuitsregarding the procedures

2 (...continued)
probable cause.” Id. at 918.
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required for certificate decisions might go unresolved in the absence
of certiorari review.”

Even if Section 1254(1) did not confer on this Court statutory
jurisdictiontoreview denidsof certificates, that would not mean that
the Court dso lacksjurisdiction to review denids of certificates un-
der the All Writs Act. Compare Davis, 454 U.S. at 917 (Rehn-
quigt, J., dissenting) (arguing that “where Congress haswithheld ap-
pellate review, the All Writs Act cannot be used as a substitute for
an authorized appeal”). ThisCourt has consistently held that the
purpose of Section 1651 is precisely to supplement other, more
limited statutory grants of jurisdiction suchas Section 1254. Ininre
620 Church ., for example, the Court explained that “the All
Writs Act contemplates the employment of thiswrit ininstances not
covered by [dtatutory certiorari] and affordsample authority for us-
ing the writ asan auxiliary process and asameans’ of giving full
force and effect to existing appellate authority and of furthering jus-
ticein other kindred ways.”” 299 U.S. at 26 (internal quotation
marks omitted). Accord Ex parte Peru, 318 U.S. at 585 n.4;
United Satesv. Beatty, 232 U.S. 463, 467 (1914). That itstra-
ditiona usehasbeento supplement thisCourt’ sjurisdictionin cases
the statutory certiorari power could not reach cannot reasonably be
disputed. Asonecommentator hascorrectly observed, “[t|hemod-
ern significanceof the common-law writ of certiorari has been that
of reviewing interlocutory rulings and of reviewing courtsof gppeds
decisionsin cases that for one reason or another were not ‘in’ a
court of appedsso asto bereviewable by the statutory writ.” Ddlin
H. Oaks, The“ Original” Writ of Habeas Corpusin the Supreme

# Compare Fourth Circuit Rule 34(b) (directing clerk to notify pro se appellants
that they should file a brief in support of their application) with J.A. 4, 41-42
(decision of Eighth Circuit construing notice of appeal as certificate request and
denying “request” without providing petitioner prior opportunity to present
argument).
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Court, 1962 Sup. C1. ReEv. 153, 186. Accord ROBERTSON &
KIRKHAM, supra, 8§ 309, at 583-584.

Nor does Section 2253 evince a “legidative purpose to
foreclosereview” of deniasof certificates. Davis, 454 U.S. at 917
(Rehnquist, J., dissenting). Aswe show in Section 1V below,
Section 2253 instead confirms Congress's intent that the Court
retainitswell-established and frequently exercised certiorari power
to review such cases.

1. I THASBEEN THISCOURT'SCONSISTENT PRAC-
TICEOVER THE PAST HALF-CENTURY TO ISSUE
WRITSOF CERTIORARI TO REVIEW DECISIONS
BY THE COURTSOF APPEALSDENYINGLEAVETO
APPEAL

Asprevioudy explained, thisCourt decided in Housev. Mayo
in 1945 that it has the power under the All Writs Act, 28 U.S.C.
§ 1651, to grant awrit of certiorari to “review the action of the court
of appealsin decliningto allow an appeal toit” for lack of acerti-
ficate of probable cause. 324 U.S. at 44. Sincethedecisionin
House, the Court has repeatedly granted writs of certiorari to
reverse,® to vacate,* and even to affirm® decisions of the courts of

% Seg, eg., Lyncev. Mathis, 117 S. Ct. 891 (1997); Lozada v. Deeds, 498 U.S.
430(1991); Smithv. Digmon, 434 U.S. 332 (1978); Humphrey v. Cady, 405 U.S.
504 (1972); Walker v. Wainwright, 390 U.S. 335 (1968); Maxwell v. Bishop, 385
U.S. 650 (1967); Phelper v. Decker, 385 U.S. 18 (1966); Jenningsv. Ragen, 358
U.S. 276 (1959); Rogersv. Teets, 350 U.S. 809 (1955); Burwell v. Teets, 350 U.S.
808(1955). SeedsoMcCarthyv. Harper, 449 U.S. 1309, 1310(1981) (Rehnquist,
J., inchambers) (predicting, inacasein which the court of appealshad decided the
meritsof an appea notwithstanding the appellant’ sfailureto obtain the requisite
certificate of probable cause, that “ this Court would grant applicant’ s petition for
certiorari, and* * * reversethejudgment of the Court of Appealswith ingtructions
to dismiss [the] appea”).

# See, eg., Bridgev. Collins, 494 U.S. 1013 (1990) (memorandum decision);
Selvage v. Callins, 494 U.S. 108 (1990); Graham v. Lynaugh, 492 U.S. 915
(1989); In re Shuttlesworth, 369 U.S. 35 (1962).

» See, e.g., Allenv. Hardy, 478 U.S. 255 (1986).
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appeals denying certificates of probable cause.

Indeed, the Court not infrequently has provided precisely the
relief itisquestioning itsjurisdiction to givein this case— granting
awrit of certiorari, vacating acourt of appealsdecision denying a
certificate of probable cause, and remanding to that court for
reconsideration in light of subsequent developments. See, e.g.,
Fretwell v. Norris, 117 S. Ct. 2504 (1997); Grahamv. Collins,
506 U.S. 461, 465 (1993). The Court aso has, on at least one
occasion, treated a petition for habeas corpus as a petition for
certiorari inorder to vacatean erroneousdecision, reflecting aview
that review on certiorari isthe appropriate remedy for a court of
appeals improper denia of acertificate. Seelnre Shuttlesworth,
369 U.S. 35(1962). The Court hassimilarly issued writsto review
decisions of the courts of appeals denying leaveto apped in forma
pauperis.®

Severd of these cases have resulted in significant opinions
resolving conflictsamong the circuits on important issues of law. In
Lyncev. Mathis, 117 S. Ct. 891 (1997), for example, the Court
granted certiorari to resolveacircuit conflict about whether aHorida
dtatutethat retroactively canceled provisond release creditsviolated
the Ex Post Facto Clause. After resolving thelegd issue, the Court
reversed the court of appeals decision denying a certificate of
probable cause.

* See eg., Carafasv. Lavallee, 391 U.S. 234 (1968); Nowakowski v. Maro-
ney, 386 U.S. 542 (1967); Ragan v. Cox, 369 U.S. 437 (1962); Douglasv. Green,
363 U.S. 192 (1960); Ellis v. United Sates, 356 U.S. 674 (1958); Farley v.
United Sates, 354 U.S. 521 (1957); Johnson v. United States, 352 U.S. 565
(1957); Adkinsv. E.I. DuPont de Nemours & Co., 335 U.S. 331 (1948).
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The Court’ sconsistent practice of issuing writsof certiorari to
review denidsof leaveto gpped reflectsitshistorical convictionthat
it hasthe power to do so. Accordingly, itisitself strong evidence of
the Court’ sjurisdiction. See, e.g., Exparte Peru, 318 U.S. at 585
(holding that the Court’ slongstanding “ concurrencein the existence
of itsjurisdiction* * * would be beyond explanation if there had
been any thought that [the Court lacked the power] to issue the
writs”) (citing Stuart v. Laird, 5 U.S. (1 Cranch) 299 (1803)).

V. SECTION 2253 DID NOT ABOLISH CERTIORARI
JURISDICTION OVER DENIALSOF CERTIFICATES
OF APPEALABILITY

In view of the clear evidence that this Court possesses the
power to issue both statutory and common-law writs of certiorari to
review denidsof certificates, and its uninterrupted practice for the
last haf-century of issuing such writs, it would requirethe clearest of
legidative statementsto retract that jurisdiction. Infact, thetext,
structure, and purpose of Section 2253 show precisely the opposite:
Congress affirmatively intended this Court to retain its certiorari
jurisdiction to review gatekeeping decisions made under Section
2253.

AsthisCourt hasfrequently emphasized, interpretation of any
statute must begin with the statutory text. E.g., Connecticut Nat’|
Bank v. Germain, 503 U.S. 249, 253-254 (1990); Consumer
Product Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102,
108 (1980). Section 2253(c)(1) provides:

Unlessacircuit justice or judge issues a certificate of appeal-
ability, an appeal may not be taken to the court of appeasfrom

(A) thefina order in ahabeas corpus proceeding inwhich the
detention complained of arisesout of processissued by aState
court; or

(B) the final order in a proceeding under section 2255.
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Section 2253 does not mention, let alone purport to abolish, this
Court’ s certiorari jurisdiction over the certificate decisons of courts
of appealsjudges; indeed, it doesnot refer to thisCourt at all. By
its express terms, Section 2253 restricts access solely to one
proceeding: “an appeal * * * to the court of appeals from
* * * the final order in a [habeas] proceeding.” 28 U.S.C.
§ 2253(c)(1) (emphasis added).

Historically, this Court has been reluctant to determine that
Congress hasrevoked the Court’ sappellatejurisdiction without a
clear legidative statement to that effect. Asthe Court emphasized
in analyzing an analogous provision of the AEDPA, “[r]epeals [of
appellatejurisdiction] by implicationarenot favored.” Felker, 116
S. Ct. at 2338. See also Ex parte McCardle, 74 U.S. 506, 515
(1868); Cohensv. Virginia, 19 U.S. (6 Wheat.) 264, 279-280
(1821). Inlight of thisrule, the dearth of any languagein Section
2253 that can reasonably be construed to abolish certiorari review
of certificate-of -appedl ability decisonsaloneissufficienttoestablish
that Section 2253 does not erect such a prohibition. See, e.g.,
Demarest v. Manspeaker, 498 U.S. 184, 190 (1991) (“When we
find theterms of agtatute unambiguous, judicid inquiry iscomplete
except in rare and exceptional circumstances.”).

Elsawhereinthe AEDPA, Congressdid provideavery clear
statement of itsintent to eliminate certiorari review over another
gatekeeping decision, demonstrating that it knows how to do so
whenthat isits purpose. The AEDPA requiresthe courts of appeds
to make two different gatekeeping determinations. Section 2253(c)
— a issue here— requirescourts of appeda sto determine whether
to issue acertificate asapredicate to an gppeal from the denia of a
first habeas petition. Section 2244(b)(3) requires courts of appeals
to determine whether to issue an order as a predicate to adistrict
court’s consideration of a second or successive habeas petition.
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Congress|eft no doubt that the court of appeals determination
whether to authorize asuccessive petition pursuant to Section 2244
is not directly reviewable by any court:

Thegrant or denial of an authorization by acourt of appeasto
fileasecond or successive gpplication shall not be appedable
and shall not be the subject of a petition for rehearing or for
awrit of certiorari.

28 U.S.C. § 2244(b)(3)(E) (emphasis added). See Felker, 116
S. Ct. at 2338-2339. Tdlingly, Section 2253(c) containsno similar
prohibition on review by “apetition for rehearing or awrit of cer-
tiorari” of acertificate of appealability decison. Congress's deci-
sion not to include an analogousprovision in Section 2253 reflects
its affirmative intent to retain certiorari review in this context.

“Nothing, indeed, but adifferent intent explainsthe different
treatment.” Lindh, 117 S. Ct. a 2064. AsthisCourt held just last
Term, Congress' s intent under the AEDPA is apparent when it
inserts certain languagein only one of two pardle provisons. Id. a
2059. In Lindh, the Court inferred that Congress did not intend
other, analogous sectionsto be applied retroactively. That logicis
equally applicable here.?’

7 Congressmadeasimilarly clear statement prohibiting appellatereview by this
Court absent acertificate of probable causein the 1908 statute that preceded Section
2253:

fromafinal decision by acourt of the United Statesin a proceeding in
habeas cor pus where the detention complained of isby virtue of process
issued out of a state court no appeal to the Supreme Court shall be
allowed unless the United States court by which thefinal decision was
rendered or ajustice of the Supreme Court shall be of opinion that there
existsprobablecausefor an appeal, inwhich event, on allowing the same,
the said court or justice shall certify that thereis probable causefor such
(continued...)
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Reading the AEDPA consgtently withitsplain language —to
permit certiorari review of decisonsdisalowing apped fromdenids
of first federal habeas petitions but not of decisions disallowing
second or successve federd habeas petitions— isentirely sensible.
This Court has recognized the critical importance of onefull, fair
review of afirst claim for habeasrelief — particularly for federal
prisoners, who (unlike state prisoners) have no prior opportunities
for collateral review. “Dismissal of afirst federa habeaspetitionis
aparticularly seriousmatter, for that dismissal deniesthe petitioner
the protections of the Great Writ entirely, risking injury to an
important interest in human liberty.” Lonchar v. Thomas, 116 S. Ct.
1293, 1299 (1996). The availability of review by this Court of a
decision cutting of f aright to appeal from denial of afirst petition
therefore servesimportant congtitutional values by safeguarding the
decision’s accuracy and fairness. In contrast, “* second and suc-
cessve petitions* * * pose agreater threat to the State’ sinterests
in ‘finality’ and are less likely to lead to the discovery of un-
condtitutiona punishments.” 1bid. Accordingly, certiorari review of
such decisonsislesscriticad to fairnessand may frustrate the heigh-
tened interest in finality in the successive petition context.

Similarly, Congress provided alessredtrictive standard for the
courts of appealsto apply in deciding whether to issue a certificate
of gpped ability fromdenid of afirst petition, thanit provided for de-

7 (...continued)
alowance.

Act of March 10, 1908, ch. 76, 35 Stat. 40 (emphasisadded). In light of that clear
statement in the 1908 Act, this Court found itself without the power to alow direct
gppealsin casesin which no certificate of probable cause had issued. E.g., Bilik v.
Srassheim, 212 U.S. 551 (1908); Ex parte Patrick, 212 U.S. 555 (1908).
Congress modified that Satutein 1925 to require a certificate as a predicate solely to
the court of appeals’ jurisdiction, rather than to this Court’s. Act of Feb. 13, 1925,
ch. 229, § 6(d), 43 Stat. 940.
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ciding whether to permit thefiling of a second or successive peti-
tion. This difference confirmsthat Congressintended the two gate-
keeping decisionsto operate differently, permitting greater accessto
appeals from first petitions than to successive petitions.

That this Court has consistently exercised its certiorari power
to review certificate decisions by the courts of appealsfor thelast
half-century only strengthensthe conclusionthat Congress sfailure
toforbid certiorari review of gatekeeping decisionsunder Section
2253 was intentional. In 1996, when Congress amended the
certificaterequirement containedin Section 2253, it waslegidating
against a background of five decades of this Court’s decisions
reversing courtsof appeds denidsof certificates of probable cause.
Those decisonsimplicitly interpreted the prior version of Section
2253 not to preclude such review. Y et in amending Section 2253,
Congress chose not to proscribe or even to address the issue of
certiorari review.” Congress s cognizance of the availability of
certiorari review of gatekeeping decisions(reflectedinitsprohibition
against such review in Section 2244) and its acquiescencein this
Court’s persistent exercise of that power strongly indicate its
endorsement of the continued availability of certiorari review. See
Monessen Southwestern Ry. v. Morgan, 486 U.S. 330, 338
(1988); Francisv. Southern Pac. Co., 333 U.S. 445, 449 (1948).

% Compare 28 U.S.C. § 2253(c)(2) (requiring only that the would-be appellant
make “a substantial showing of the denial of a constitutional right”) with id.
§2244(b)(2) (requiring, amongother things, that the second or successive petitioner
show “that the claim relies on anew rule of constitutional law, made retroactive
to caseson collateral review by the Supreme Court that was previously unavail-
able”) (emphasis added).

# Congress sfalureto reversethis Court’ s assartion of certiorari power legidatively
iseven more striking in light of the fact that several Justices had, in two published
dissents, argued that Section 2253 should beinterpreted to deprive the Court of its
certiorari power. SeeDavisv. Jacobs, 454 U.S. 912 (1981); Jeffriesv. Barksdale,
453 U.S. 914 (1981).
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Interpretation of Section 2253 to dlow certiorari review would
not undermine the purpose of that provision to reduce the burden on
this Court and the States imposed by frivolous habeas appeals.
Compare454 U.S. at 917-918 (Rehnquist, J., dissenting). Tothe
contrary, interpretation of Section 2253 to forbid certiorari review
would only unleash atorrent of origina applicationsfor certificates
of appealability and petitions for habeas corpus in this Court.
Because, in the absence of certiorari review of decisions on the
appealability of first petitions, some circuitswill apply erroneous
standards in rejecting certificates of appealability (see page 30,
supra), many of those applications may bemeritorious. Nor would
interpretation of Section 2253 to permit certiorari review burden the
“ States[with] the necessity of responding to the volume of frivolous
appeals.” Davis, 454 U.S. at 917-918 (Rehnquist, J., dissenting).
ThisCourt’ sRules expressly authorize respondentsto refrain from
filing an oppositionto apetition for certiorari, “exceptinacapita
case* * * or when ordered by the Court.” Sup. Ct. Rule 15.1.
Statesroutinely avail themselves of thisoption when apetitionis
frivolous. See ROBERT L. STERN, EUGENE GRESSMAN, €t al.,
SupPReME CouURT PrACTICE 375 (7th ed. 1993).

Findly, any effort to insert into Section 2253 a prohibition of
certiorari review would run afoul of the principlethat statutes should
be construed to avoid congtitutional difficultieswhenever possible.
See Rust v. Sullivan, 500 U.S. 173, 190 (1991); NLRB v.
Catholic Bishop, 440 U.S. 490, 500 (1979). Interpretation of
Section 2253 toforecloseany review of refusasto alow meritorious
appeasfrom the denid of habeasrelief would raise questions about
the Act’s constitutionality under the Exceptions Clause of the
Constitution. See Felker, 116 S. Ct. at 2342 & n.2 (Souter,
Stevens & Breyer, 11, concurring) (noting that, if the AEDPA were
interpreted to foreclose review of gatekeeping decisions under the
All Writs Act, a serious * question whether the statute exceeded
Congress' s Exceptions Clause power would be open” and observ-
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ing that “[t]he question could ariseif the Courts of Appeals adopted
divergent interpretations of the gatekeeping standard”).*® This
Court adopted the rule that Congress must provide a clear satement
of itsintent to deprive courts of jurisdiction in part to avoid these
difficult constitutional questions. See, e.g., Webster v. Doe, 486
U.S. 592, 603 (1988); Johnson v. Robison, 415 U.S. 361, 366-
367 (1974).

In sum, precedent, history and legidative design leave no room
for doubt: the Court hasjurisdiction to grant certiorari, vacate, and
remand this case per the suggestion of the Solicitor General.

V. THIS COURT HAS CERTIORARI JURISDICTION
BECAUSE THE AEDPA DOESNOT APPLY RETRO-
ACTIVELY TO THISCASE

Evenif this Court wereto concludethat, asagenera matter, it
lacks certiorari jurisdiction to review casesin which the petitioner
has been denied a certificate of gpped ability by the court of appedls,
the Court could still grant certiorari, vacate, and remand inthis case.
This Court’ srecent decision in Lindh confirmsthat the AEDPA’s
certificate-of -appeal ability requirement doesnot apply retroactively
to Section 2255 movants who, like Arnold Hohn, filed their motion
in the district court before the AEDPA was enacted. Thus, peti-
tioner was entitled to an appeal as of right to the Eighth Circuit

¥ SeeHenry M. Hart, Jr., The Power of Congress to Limit the Jurisdiction of
Federal Courts. An Exercisein Dialectic, 66 HARv. L. Rev. 1362, 1365 (1953)
(Congressmay not under the Exceptions Clause“ destroy the essential role of the
Supreme Court in the constitutional plan”); Leonard G. Ratner, Congressional
Power Over the Appellate Jurisdiction of the Supreme Court, 109 U. Pa. L.
Rev.157, 161 (1960) (providing “ atribuna for theultimate resolution of incons stent
or conflicting interpretations of federd law by stateand federa courts’ isan essentid
function of the Court).
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under 28 U.S.C. § 2253 (1995). Accordingly, no bar existsto this
Court’s certiorari jurisdiction in this case.®

In Lindh, the Court addressed the question whether the
AEDPA should beappliedretroactively. The AEDPA madevarious
amendmentsto Chapter 153 of Title 28 of the United States Code,
which governs al habeas corpus proceedingsin the federal courts,
and created an entirely new Chapter 154, which establishes specid
rules for habeas proceedings against a State in capital cases.
Observing that Section 107(c) of the AEDPA expresdy statesthat
“Chapter 154 * * * shal apply to cases pending on or after the date
of enactment of thisAct” (110 Stat. 1226), but that the statute does
not indicate whether Chapter 153 should be applied retroactively,
the Court concluded that “[t]he statute reveals Congress sintent to
apply the amendments to chapter 153 only to such cases aswere
filed after the statute’ senactment.” Lindh, 117 S. Ct. at 2063. By
negative implication, the Court reasoned, Congressintended for the
amendments contained in Chapter 153 to apply only to casesfiled
after the AEDPA had been passed:

Wereed this provison of 8 107(c), expresdy applying Chapter
154 toal cases pending a enactment, asindicating implicitly
that the amendmentsto Chapter 153 were assumed and meant
to apply to the genera run of habeas cases only when those
cases had been filed after the date of the Act.

The AEDPA’ snew certificate-of-agppea ability requirement for
federal prisoners was an amendment to Chapter 153. Because
Lindh held that “ the new provisionsof Chapter 153 generaly apply

% Recent precedent confirmsthispoint. In Fretwell v. Norris, 117 S. Ct. 2504
(1997), the Court granted certiorari in acasein which the court of gppealshad denied
acertificateof appealability to apetitioner who had filed hishabeas petition prior to
the Act' seffective date, but had filed his appedl after that date. The Court vacated
and remanded in light of Lindh.
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only to casesfiled after the Act becameeffective” (id. at 2068), itis
now clear that the certificate requirement applies only to Section
2255 motionsfiled after the effective date of the AEDPA. Hohn
filed his Section 2255 motion three months before the AEDPA was
enacted, and it consequently isnot subject to the certificate require-

ment. Under pre-:AEDPA law, Hohnisentitled to an apped to the
Eighth Circuit asamatter of right. See28 U.S.C. § 2253 (1995);

see also United Satesv. Perez, 129 F.3d 255, 259 (2d Cir. 1997)

(“Beforethe AEDPA, adefendant was not required to make any
threshold showing to appeal the denial of his § 2255 motion.”).

The overwhelming mgjority of federal courtshave concluded
that, under the Lindh andys's, Section 2255 movantswho filed their
motions beforethe AEDPA became law but who filed anotice of
appedl after the date of enactment are not subject to the certificate-
of-appeal ability requirement. See United Satesv. Perez, 129
F.3d at 260 (“[t]he most reasonabl e conclusion to be drawn from
Lindh is that an appellant need not obtain a COA to appeal the
denia of his§ 2255 motion so long as he filed the motion before
April 24, 1996”); United States v. Kunzman, 125 F.3d 1363,
1364 n.2 (10th Cir. 1997); United Satesv. Skandier, 125 F.3d
178 (3d Cir. 1997); Koo v. McBride, 124 F.3d 869, 872 & n.3
(7th Cir. 1997); Hardwick v. Sngletary, 122 F.3d 935 (11th Cir.
1997); Arredondo v. United Sates, 120 F.3d 639 (6th Cir. 1997);
United Satesv. Carter, 117 F.3d 262, 264 (5th Cir. 1997).

Standing againgt thisarray of circuitsare the Eighth Circuit and
the Solicitor General. In his brief responding to our petition for
certiorari, the Solicitor General attempted to distinguish Lindh by
arguing that Hohn' s* case” was not filed beforethe enactment of the
AEDPA because Hohn's*casg” in the court of gppeaswasentirdy
different from his*case’ inthedistrict court. U.S. Resp. 11. He
maintained that, because Hohn filed his*“casg’ inthe court of apped's
after the AEDPA was enacted, Hohn was subject to the certificate-
of-appealability requirement. Ibid. The only court of appealsto
have addressed the government’s argument has categorically
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rejected it. SeeUnited Statesv. Skandier, 125F.3d 178, 182 (3d
Cir. 1997). And the only court of appeals to accept the govern-
ment’ s view of the statute’ s retroactivity — the Eighth Circuitin
Tiedeman v. Benson, 122 F.3d 518 (1997) — did so not because
the appellate phase condtitutes adifferent “ case” but becauseit could
“think of no reason why a new provision exclusively directed
towards appeal procedureswould depend for its effective date on
thefiling of acasein atria court.” Id. at 521.%

But the Tiederman panel erroneoudy dismissed the dispositive
“reason”: thisCourt’ sdecisionin Lindh. Lindh did not expressy
address the retroactivity of Section 2253; but its rationale is
nonethel essdispositive of that issue. Inexplaining that it granted
certiorari inlight of the split between circuits over whether the new
Section 2254(d) provisions should apply to pending cases, the
Lindh Court cited (in addition to several casesinvolving Section
2254(d)) Hunter v. United Sates, 101 F.3d 1565 (11th Cir.
1996) (enbanc). Seelindh, 117 S. Ct. at 2062. Hunter held that
the certificate-of-appeal ability requirement appliesto casesfiledin
the district court before the AEDPA became law. Hunter, 101
F.3d at 1573. Asthe Second Circuit has noted, “[t]he Court’s
reference to Hunter strongly indicatesthat it intended to addressthe
retroactivity of all the new chapter 153 provisions enacted by the
AEDPA.” Perez, 129 F.3d at 260 (emphasisadded). Indeed, the

# |f the Court determinesthat it lacksjurisdiction over decisions of the courts of
appeal s denying certificates of appeal ability becausethose casesarenot “in” the
court of appealsunder 28 U.S.C. § 1254(1), it will necessarily have rejected the
centrd premise of the government’ sargument concerning Lindh. Thegovernment’s
argument ispredicated onthenotion that Hohn's“ case” in the court of appealswas
adifferent “case” fromtheoneinthetrial court, and that the critical dateiswhen
Hohn's*casg” inthe court of appealswasfiled. But if the Court lacksjurisdiction
over theEighth Circuit’ sdecision below becausetherewasno“ case{] inthe court[]
of appeals,” that basis for distinguishing Lindh would fall too.
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Eleventh Circuit subsequently determined that its en banc decision
in Hunter had been overruled by the decision in Lindh. See
Hardwick v. Sngletary, 122 F.3d 935, 936 (11th Cir. 1997). As
these courts recognize, Lindh compels the conclusion that the
certificate-of-appeal ability requirement does not apply to Section
2255 motions— like Hohn' s— that were pending in the district
court at the time of the AEDPA’ s enactment.

That gpplication of Lindhissensblefromajudicia administra-
tion perspective. A rulethat al the new amendmentsto Chapter
153 gpply prospectively to casesfiled in the digtrict court after the
effective date of the AEDPA promotes uniformity and will reduce
litigation. Absent such arule, therewill be aperiod of prolonged
uncertainty whilethe question whether each particular provision of
Chapter 153 of the AEDPA isretroactive will be disputed.

Under Lindh, the certificate-of -apped ability requirement does
not apply to Hohn’s appeal. The Eighth Circuit erred when it
applied the AEDPA retroactively to thiscase, and no provisionin
the AEDPA can prevent this Court from issuing awrit of certiorari
to review the Eighth Circuit’s decision.®

VI. THISCOURT,ORANY OF ITSMEMBERS, SHOULD
GRANT A CERTIFICATE OF APPEALABILITY

If the Court determinesthat it lacks the power to review the
court of appeals’ decision, petitioner respectfully requeststhat the
Court or any individua Justiceissuehim acertificate of gpped ability
so that he may obtain therdlief to which heisentitled — theright to

¥ |f the Court assumesjurisdiction after concluding that the certificate-of -apped abil -
ity requirement does not apply retroactively to this case, that would moot the
government’sconfession of error (which pertains only to the proper application of
the standard in Section 2253). In that event, the Court should remand with
ingtructionsto the Eighth Circuit to consider Hohn' s apped as of right on the merits.
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have hismeritoriousapped of thedenid of Section 2255 relief heard
by the court of appeals.®

Congress plainly has authorized thisCourt or any individua
Justiceto issue Hohn acertificate of appedability. The AEDPA
expressly grants that power to “a circuit justice.” 28 U.S.C.
§ 2253(c)(1). On numerous occasions, this Court has acted on
applications for certificates of probable cause® Similarly, the
power of any individud Justiceto grant acertificate cannot serioudy
be disputed.*

Under the AEDPA, petitioner is entitled to a certificate of
appeal ability if he can makea" substantial showing of thedenia of
acongtitutiona right.” 28 U.S.C. § 2253(c)(2). That standard is
met when the issues are * debatable among jurists of reason; that a
court could resolve the issues [in adifferent manner]; or that the
guestions are adequate to deserve encouragement to proceed
further.” Lozadav. Deeds, 498 U.S. 430, 432 (1991) (quoting
Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)) (internal
quotation marks omitted) (emphasisadded). Theissuesin thiscase

¥ Petitioner isfiling aseparate application for acertificate of appeal ability pursuant
to Supreme Court Rule 22. That application presentsthe same arguments madein
this Section.

% E.g., Derrick v. Callins, 497 U.S. 1042 (1990); O’ Rear v. Attorney General,
484 U.S. 1078 (1988); In re Hunt, 348 U.S. 968 (1955).

% E.g., Autryv. Estelle, 464 U.S. 1301 (1983) (White, J., in chambers) (granting
certificate); Rosotov. Warden, 83 S. Ct. 1788(1963) (Harlan, J., inchambers). See
also Davisv. Jacabs, 454 U.S. at 913-914 (opinion of Stevens, J., respecting the
denid of certiorari) (“Becausewe havethat authority, itispart of our responsibility
in processing these petitions to determine whether they have arguable merit
notwithstanding thefailure of adistrict or circuit judge to authorize an appedl tothe
Court of Appeals.”); id. at 918 (dissenting opinion of Rehnquist, J.) (arguing that
removing the Court’ sjurisdiction to review denias of certificates“in no way bars
consideration of themeritsof apetitionwhichany Member of thisCourt believesto
be deserving of a certificate of probable cause”).
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are clearly “debatable among jurists of reason,” as Judge
McMillian’s dissent explains. J.A. 42-48.%

Hohniscurrently in federa custody for conduct that this Court
unanimousdly determined in Bailey v. United Sates, 116 S. Ct. 501
(1995), was not crimind. Thisdgtuation violatesthe Condtitutionin
at least two ways. It violatesthe Fifth and Sixth Amendments be-
causethejury instructionsat Hohn' strid did not requirethejury to
make findings on every essential element of the Section 924(c)
offense. See United Sates v. Gaudin, 515 U.S. 506, 522-523
(1995). And it violates the Due Process Clause because the
evidence admitted at Hohn' s trial was insufficient to support a
conviction under Section 924(c)(1). SeeJacksonv. Virginia, 443
U.S. 307, 313-316 (1979). Hohn has made asubstantial showing
that his constitutional rights have been denied in both of thesere-
Spects.

ThisCourt hasrecently reaffirmedthat “ [t|he Condtitution gives
acrimina defendant the right to have ajury determine, beyond a
reasonable doubt, hisguilt of every eement of the crimewith which
heischarged.” Gaudin, 515 U.S. at 522-523. Theingtructionson
the Section 924(c) count at Hohn' strial grossly misstated the law,
and Hohn was accordingly deprived of hisconditutiond right to have
ajury determine his guilt beyond a reasonable doubt of every
element of that crime. The jury was charged that

[t]he phrase “used a firearm” means having a firearm
available to aid in the commission of possession of
Methamphetamine with intent to distribute. Similarly, the

¥ The Solicitor General hasall but admitted that petitioner isentitled to acertificate
of appealability. He has conceded that the jury instruction at Hohn' strial was
erroneousin light of this Court’ s subsequent decision in Bailey and that the claims
raisedinHohn' s Section 2255 motion areof congtitutiond dimension. And, dthough
the Solicitor Genera argued that the Eighth Circuit should be provided the first
opportunity to determinewhether Hohn’ sclaimsare* substantial” under Section
2253(c)(2), he failed even to assert that Hohn' s claims are not substantial.
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phrase “carried afirearm” does not require proof of actual
possession of afirearm or use of it in any affirmative manner,
but does require proof beyond a reasonable doubt that the
firearm was available to provide protection in connection
with the possession of Methamphetamine with intent to
distribute or facilitate success.

JA. 10 (emphasisadded). Thisinstruction clearly alowed thejury
to convict Hohn of “using afirearm” under adefinition of that crime
that is manifestly erroneousin light of Bailey.

Thejury instructions' definition of “carrying afirearm” is
smilarly erroneous because it essentialy repeatstheinvaid “use’
instruction and authorizesaconviction wherethefirearmismerely
“avallable” for use — atheory rejected as excessively broad in
Bailey. Inany event, Hohn' s condtitutiona rightswould be violated
evenifthe” carrying” instruction wereentirely proper. Because
theingtructionsat Hohn' strial misstated the law with respect to use,
itisimpossibleto negate the possibility that thejury rested Hohn's
convictionon alegally erroneous ground. Under Griffinv. United
Sates, 502 U.S. 46 (1991), such averdict cannot stand. Seeid.
at 59 (“When * * * jurors have been | eft the option of relying upon
alegdly inadequate theory, thereisno reason to think that their own
intelligence and expertise will savethem from that error.”); seedso
United Sates v. Ryan, 41 F.3d 361, 365 (8th Cir. 1994) (en
banc). Thus, under established law it must be presumed that Hohn
iscurrently incarcerated for “ usng afireerm” even though no jury has
ever found beyond areasonable doubt that his conduct violated 18
U.S.C. 8§ 924(c), as construed by this Court in Bailey.

Becausethe jury ingtructions on the Section 924(c) count were
legally erroneous, Hohn' s Fifth and Sixth Amendment rights have
indisputably been violated. The Solicitor General hasfailed to
suggest how petitioner’s constitutional challenge to the jury
instructions, which he has conceded contravened Bailey, could be
anything other than “substantial.” 1ssuance of a certificate of
appealability thereforeis clearly warranted.
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Moreover, thereisasecond, independent ground for Hohn's
condtitutiona chalengeto hiscontinued incarceration: theevidence
presented at histria wasinsufficient to support aconviction under
Section 924(c)(1). That shortcoming givesriseto aclaim under the
Due Process Clause which, if vaid, entitles Hohn not just to anew
tria, but to ajudgment of acquittal. Itisclear inlight of Bailey that
no evidence was admitted at Hohn’s trial that could support a
conviction under the “use” prong of Section 924(c). The
government hasargued, however, that Hohn'scongtitutional claim
would not be substantial unless the evidence similarly could not

support a conviction under Section 924(c)’s “carry” prong.

Contrary to the government’s contention, the evidence at
Hohn'strid waswoefully insufficient to show beyond areasonable
doubt that Hohn violated Section 924(c) by “carrying” afirearm
“during” thepredicateoffense. AlthoughthisCourt recently granted
certiorari to resolve a conflict in the courts of appeals over the
precise contours of the“carry” prong of Section 924(c) (Muscardlo
v. United Sates, No. 96-1654; Cleveland v. United Sates, No.
96-8837, 1997 WL 195307 (Dec. 12, 1997)), it did soin vehicular
cases where the defendants were moving in tandem with the
firearms. Evenif immediate accessihility of thefirearmis sufficient
inthat context, it isnot sufficient in acase such asthis, wherethere
wasno evidence (only speculation) that the defendant ever borethe
firearm on his person or otherwise moved in tandem withit during
the predicate drug offense. Indeed, weare aware of no post-Bailey
decision of any court of appealsunder which thefacts of thiscase
would support aconviction for “carrying” afirearm under Section
924(c).

Any doubt about the outcomein the Eighth Circuit, moreover,
has been erased by that court’ srecent decisionin United Satesv.
McKinney, 120 F.3d 132 (8th Cir. 1997), on remand from 117
S. Ct. 1544 (1997). In McKinney, the defendant had been
convicted under Section 924(c) based on the mere presence of guns
in the location in which he had sold drugs.
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The Eighth Circuit concluded that those facts did not support a
convictionunder Section 924(c) either for “using” or for “ carrying’
afirearm. Further, it held that it was plain error for thetria court
even to submit the case to thejury on the“carrying” theory, because
“[hlavingagun availablefor use, even animmediate use, issmply
not the equivaent of carryingit.” 1d. at 134; seeasoid. a 133 (“In
all of the casesin which we have upheld convictionsfor carrying
gunsduring or inrelation to adrug-trafficking offense, the defendant
has had the weapon either in acar’ s hatchback, in the passenger
compartment of acar, or on hisperson, and wasthuscarrying the
offending wegponsin an obvious, literd way.”). If it wasplain error
for the district court to submit a“carrying” chargeto the jury in
McKinney, the same istrue a fortiori in this case.

Thus, because Hohn has easily made a* substantia showing”
with respect to his Due Process Clause claim concerning the
insufficiency of theevidencethat he“ carried” afirearm, heisentitled
to a certificate of appealability under the standard in Section
2253(c)(2). He therefore respectfully asks the Court or any
individua Justiceto issue him acertificate of gppedability to enable
him to take hismeritorious appeal of thedenial of his Section 2255
motion.
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CONCLUSION

ThisCourt should vacate the decision below and remand per
the suggestion of the Salicitor Generd. Inthe dternative, the Court
should either vacate and remand with ingtructionsto consder Hohn's
appeal, or grant Hohn a certificate of appeal ability.

Respectfully submitted.
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