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QUESTION PRESENTED

Whether acourt, when confronted with aqualified immunity defensein an action under 42 U.S.C.
81983, must first determinewhether the plaintiff’ scongtitutiona rights have been violated before deciding
whether the defendant has raised avalid defense of qualified immunity.

Whether adue processviolation at an initia disciplinary hearing may be* cured” by a second
hearing, thus extinguishing aplaintiff’ sright under 42 U.S.C. § 1983 to seek nomina and other damages

for the denial of due process at the initial hearing.

(i)



PETITION FOR A WRIT OF CERTIORARI

WillieHornerespectfully petitionsfor awrit of certiorari to review the judgment of the United

States Court of Appeals for the Second Circuit in this case.
OPINIONS BELOW

Theoriginal opinion of the court of appeals (App., infra, 1a-23a) isreported at 155 F.3d 26 (2d
Cir. 1998) (“Hornel”). Theopinion of the court of appealson petition for rehearing (App., infra, 24a
314) isreported at 178 F.3d 603 (2d Cir. 1999) (“ Horne 11" ). The amended opinion of the court of
appeals on petition for rehearing (App., infra, 32a-41a) isreported at 1999 WL 701867 (2d Cir. Aug.
25, 1999) (* Hornell1”). The decision of the magistrate judge (App., infra, 42a-544) isreported at 949
F. Supp. 112 (N.D.N.Y . 1996).

JURISDICTION

The judgment of the court of appeals on petition for rehearing was entered on May 21, 1999.
App., infra, 24a31a. On August 10, 1999, Justice Ginsburg granted an extension of timein which tofile
a petition for awrit of certiorari to and including September 19, 1999. App., infra, 57a-58a. On
September 10, 1999, Justice Ginsburg granted asecond extension of timeinwhich to fileapetition for writ
of certiorari to and including October 18, 1999. App., infra, 59a-60a. Thejurisdiction of thiscourtis

invoked under 28 U.S.C. § 1254(1).

¥ It ispetitioner’ sposition that thetimefor filing apetition for writ of certiorari should runfrom August
25, 1999, when the court of gpped sissued its amended decision after consderation of petitioner’ s second
rehearing petition. To avoid raisng issues concerning the expiration of thefiling period, however, petitioner
sought an extension of timewithinwhichto file his petition until sixty daysafter the date that the court of
appeals disposed of hisfirst rehearing petition, and has filed this petition within that time period.
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STATUTES AND CONSTITUTIONAL PROVISIONSINVOLVED
The Due Process Clause of the Fourteenth Amendment to the United States Congtitution provides
in relevant part that:

No State * * * shall * * * deprive any person of life, liberty, or property, without due
process of law.

42 U.S.C. § 1983, provides:

Every personwho, under color of any statute, ordinance, regulation, custom, or usage, of

any State* * * subjects, or causesto be subjected, any citizen of the United States* *

* tothe deprivation of any rights, privileges, or immunities secured by the Congtitution and

laws, shal beliableto theparty injured in an action at law, suit in equity, or other proper

proceeding for redress.

STATEMENT

Inthis case, the Second Circuit flatly refused to follow this Court’ s repested directives concerning
the proper procedure for analyzing claims of congtitutional violations that are subject to a defense of
qualifiedimmunity. Characterizing asamere* suggestion” this Court’ s statementsthat acourt “ must”
determine whether the plaintiff’s constitutional rights have been violated before deciding whether the
defendant has qudified immunity, the court of gpped s never decided whether the petitioner — amentdly
retarded and illiterate inmate — was denied due process when he wasthrown into solitary confinement for
fiveand one-haf monthsfollowing adisciplinary hearing at which he recelved no ass stance whatsoever.
Instead, the court ruled that the petitioner was entitled to no relief because his clearly established rights
werenot violated when the punishment the petitioner suffered asaresult of thefirst hearing wasimposed
at asecond hearing held after the punishment was nearly complete.

The Second Circuit’ sruling conflictsdramaticaly with therulings of this Court and themgority of

the courts of appeals. Not only did the lower court refuseto apply this Court’ sdirectives concerning the
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proper procedurefor andyzing clamsof quaified immunity, it dso violated the principles articulated by this
Court, and applied by thelower courts, concerning the circumstances under which later proceedings can
“cure’” adue processviolation. In holding that the second disciplinary hearing “ nullified” thefirst oneeven
though the bulk of the punishment had aready been suffered, the court of appeals disregarded that a cause
of action under 42 U.S.C. § 1983 arisesin this setting unless pre-deprivation processisprovided. It also
ignored thegenerally recognized principlethat, although the ex post facto re-impaosition of punishment after
adequate process may rebut aplaintiff’ s claim for damages flowing from the disciplineitsdlf, it does not
extinguish the plaintiff’ s cause of action or defeat hisright to recover other categories of damages. Further
review is therefore warranted.

A. Factual Background.

At thetime of the events giving riseto this case, Petitioner Willie Horne— currently aninmatein
New Y ork State’ s correctional system — was serving a ten-year sentence at the Eastern Correctional
Facility in New Y ork State (“the prison”). When he entered the state prison system in 1984, aprison
psychologist determined that Horne was mentally retarded, withan 1.Q. of 65, and functiondly illiterate.
App.,infra, 33 15a. Accordingly, Hornewasenrolled in remedial education classes at the prison. Id.
at 3a

On December 13, 1984, avolunteer teacher in the remedia program (who wasthe wife of the
prison Chaplain) complained that Horne had asked her for “alittle kiss on the cheek” and made other
inappropriate remarks. 1d. at 3a, 15a, 44a. Although the teacher escorted Horne out of the classroom
without further incident, she claimed that his request had frightened her. 1d. at 33, 15a. Horne was

charged with violating prison rulesagainst verbal interference, threats, and encouraging sexua acts. That
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same day, Horne was served with adisciplinary report concerning the aleged offenses. Because of his
mental disabilities and illiteracy, however, he was unable to read it. C.A. App. 180-183, 215-220.2

On December 14, 1984, defendant Arthur Kracke, aprisonofficia, helda“Tier [11” disciplinary
hearing concerning Horne' s aleged offenses. Tier 111 hearingsarereserved for the most seriousinfractions
of prison rules. Under the regulations governing the disciplinary process, Horne faced the recommended
loss of good time credits and confinement for an unlimited period in the prison’s Specia Housing Unit
(SHU) — where prisoners are confined alonein their cells twenty-three hours per day, fed through adot
in the door, and spend one hour aday in asmall outdoor cage. App., infra, 16a.

Despite hisdocumented disabilitiesand the severity of the potential pendties, Hornereceived no
assistance whatsoever at the Tier 111 hearing. 1d. at 4a. Horne did not understand the nature of the
proceedings and could not follow what the hearing officer was saying. Hewasfound guilty and sentenced
to one year’ s confinement in the SHU and the recommended |oss of one year of good time credit. 1hbid.
With the assistance of another inmate, Horne appeal ed this sentence to defendant Donald Selsky, the
Director of Special Housing and Inmate Discipline, who in January 1985 reduced the sentenceto eight
months confinement in the SHU and loss of eight months' good time credit. Ibid; C.A. App. 32.

InApril 1985, Horne brought an actionin New Y ork State Supreme Court pursuant to Article 78
of theNew Y ork Civil Practice Law and Rules (the “ Article 78 proceeding”) in which he sought to void
theresultsof the Tier 111 hearing because he had received inadequate assistance. 1d. at 44a. Whilethe Ar-

ticle 78 proceeding was pending, defendant Selsky vacated the results of the first hearing and ordered that

Z4C.A. App.” refersto the Joint Appendix inthe court of appeals. “Ex. P-_" referstotrial exhibits not
contained in the Joint Appendix.
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asecond hearing be held with an assistant present. 1bid; C.A. App. 345. OnMay 9, 1985 — after Horne
had been confined to the SHU for more than five months— prison officials conducted asecond Tier 111
hearing. App., infra, 4a. Thistime, Horne was provided with an employee ass stant who was ignorant
of the hearing procedures, did not know what his role was, and lacked even basic knowledge about
Horne srightsat thedisciplinary hearing. C.A. App. 304-307, 313, 458-472. The employee assi stant
did not assst Hornein presenting adefense; hisrole was limited to explaining to Horne, who had greet diffi-
culty understanding the proceedings, what the hearing officer was saying. App, infra, 45a¥ Hornewas
again found guilty, and was sentenced to three hundred daysin the SHU and the recommended loss of 300
days of good time credit. App. infra, 45a. Horne appealed, and on May 28, 1995, defendant Selsky
modified Horne s sentence to six monthsin the SHU andloss of sx months good time credit. 1bid. Thir-
teen days|ater, his sentence complete, Horne was released into thegenerd prison population. A leading
expert submitted an affidavit at trid stating that, because of Horne' smentd disabilities, thereisasubstantia
likelihood his 180-day confinement in the SHU caused him severe harm. C.A. App. 79-83.
InNovember 1985, theNew Y ork Attorney Generd’ s Officewithdrew itsoppositionto Horne' s
gtill-pending Article 78 proceeding, conceding that Horne' sdue processrights had been violated at thefirst
hearing# App. infra, 5a; C.A. App. 352-353. Asaresult, the New Y ork State Supreme Court ordered

that the determinations of both the first and second hearings be annulled and vacated and the charges

g Theregulationsin effect at thetime provided only for pre-hearing assistance. Under the prison’s
policies, ass stants provided to retarded inmates during disciplinary hearings could not speak or advocate
on their behalf. App., infra, 4a; C.A. App. 261-264, 266, 300.

4 The defendants dso admitted in the course of the state court litigation that, pursuant to New Y ork
statelaw, they did not have the authority to hold a second hearing because the Article 78 proceeding had
already been filed prior to the administrative reversal of the first hearing. Ex. P-34.
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dismissed with prejudice. 1bid. Horne sgood time creditswere restored, and referencesto the disciplinary
proceedings were expunged from his record. 1bid.

B. Proceedings Below.

1. Horne brought this action under 42 U.S.C. § 1983 in the United States District Court for the
Northern District of New Y ork, claiming, among other things, that the defendant prison officials had
violated his due process rights by subjecting him to punishment without providing him with adequate
assgtance at either disciplinary hearing. Thedistrict court rejected the defendants' motion for summary
judgment based on qualified immunity, C.A. App. 489-497, and amagistrate judge conducted a4-day
bench trial on the merits of Horne’'sclaims. C.A. App. 6

Before the magidtrate judge rendered his decision, this Court ruled in Sandin v. Conner, 515 U.S.
472 (1995), that aprison inmate does not have aliberty interest in avoiding solitary confinement — and
thus no right to due process before such confinement can be imposed —unlessthe confinement involves
“atypica and significant hardship.” 1d. a 484. After soliciting additiona briefing on the gpplication of
Sandin, themagistratejudgeruled that Sandin defeated Horne' s claimsbecause his confinement inthe
SHU was not “atypical and significant.”¥ App., infra, 53a. The magistrate judge did not address the
guestion of whether Horne' spotential and actual (although vacated) lossof good time creditscreated a

liberty interest that invoked the protections of the Due Process Clause.

g Inhispogt-tria brief, Horne submitted statistical evidencethat only 1% of inmatesin the custody
of theNew Y ork State Department of Correctiona Services (DOCS) were confined to the SHU for as
long assix months, and that sentences of that length wereimposed in only 2.8% of al disciplinary cases.
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2. A divided panel of the Second Circuit affirmed. Hornel, App., infra, 1a-23a. The mgjority
neither reached the Sandin issue nor determined what assistance Horne was due at either of histwo
disciplinary hearings. Instead, the mgjority ruled that the defendantswere entitled to qualified immunity
becausethey had not violated Horne sclearly established condtitutiond rights. In reaching that conclusion,
the mgority entirely discounted thefirst hearing; initsview, that hearing “ became anullity” because“[dll
findingsand penaltiesimposed at thefirst hearing werevacated * * * and all the penaltiesHorne suffered
wereimposed at the second hearing.” Id. at 13a. The mgjority then ruled that Horne did not have a
clearly established right to more ass stance than he received at the second hearing — regjecting Horne's
argumentsthat this Court’ srulingsin Wolff v. McDonndll, 418 U.S. 539 (1974), Vitek v. Jones, 445 U.S.
480 (1980), and Hewitt v. Helms, 459 U.S. 465 (1983), along with the Second Circuit’ s ruling in Ron
v. Wilkinson, 565 F.2d 1254 (2d Cir. 1977), and numerousdistrict rulingsclearly established such aright.
App., infra, 7a-13a.

Judge Cardamone dissented. He reasoned that, if the first hearing were truly a“ nullity,” then
Horn€e sclearly established due processrightswereviolated by his148-day confinement before the second
hearing. 1d. at 17a-20a. Alternatively, he argued, Horne served his sentence asaresult of thefirst hearing,
at which he had been deprived of aclearly established right to “someform of assistance.” Id. at 20a-22a.
Judge Cardamone declared that he was not persuaded by “the defendants’ attempt to rationaize Horne's

confinement by holding a hearing after the relevant confinement aready occurred.” Id. at 20an.1.
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3. Hornefiled atimely petitionfor rehearing, arguing that the court of gppealshad erredin deeming
theplainly inadequatefirst hearing (after which hewas confined to the SHU for 148 days) to beanullity.
On rehearing, however, the court of appeals addressed only asingleissue: whether this Court’ sdecision
in County of Sacramento v. Lewis, 523 U.S. 833 (1998), required it to decide whether Horne's
congtitutional rightshad been violated beforeturning to the question of whether defendantswere entitled
to immunity. Hornell, App., infra, 24a-31a. A majority of the panel rejected the suggestion.

Inthe mgority’ sview, therelevant discussionin Sacramentowasnot a* holding” anddid not, in
any event, “purport to establish arigidrule.” 1d. at 25a. 1n so concluding, the majority noted that the
“Court placed the tentatively worded suggestion in afootnote— scarcely the placement one would expect
had the Court intended to command the lower courts to abandon widespread practice and agenerally
recognized precept of avoiding unnecessary adjudication.” 1d. at 26a. 1t also opined that amandatory rule
would*“ require courtsto declare new congtitutiona rightsindictum,” which declarations“would runahigh
risk of error.” Id. at 25a. Such arule, the mgjority contended, also would impose undue burdens on the
lower federd courts, which are over-burdened, often receive poor briefing, and do not havetimeto “make
acarefully crafted opinion in each case.” 1d. at 26a. Thus, the mgjority concluded, Sacramento was
no more than “asuggestion that the lower courts should be mindful lest the repeated failure to consider
congtitutional issuesallow ‘ standards of official conduct* * * to remain uncertain” without clarifying
adjudication.” Ibid. (quoting Sacramento, 118 S. Ct. a 1714 n.5). The mgority concluded that this “key
motivating factor” was not applicable here because“ [t]hereis no reason to believe that the questioned

regulation will repeatedly, or over a substantial time, escape judicial review by reason of qualified
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immunity.” 1d. Themgjority premised this conclusion on a prisoner’ sright to seek injunctive relief, to
which qualified immunity is not a defense. Ibid.

Judge Cardamone again dissented, noting that the majority’ s reasons for refusing to apply
Sacramento — “the policy of avoidance, theremote possibility of injunctive suits’ — had been squarely
rejected by Sacramento. Id. at 30a. Judge Cardamone found the majority’ s concern about declaring
“new condtitutiona rightsin dictum” ingpplicablein acasewherequaified immunity israised asadefense,
arguing that “ such adjudication cannot readily bedismissed as‘ dictum’ unlessoneisalso prepared to
characterizeasdictumtheHigh Court’ sholding regarding the congtitutiond questionin Sacramentoitself.”
Id. at 29a. According to Judge Cardamone, “[t]o suggest serioudy that the Supreme Court did not mean
what it said either in footnote five or on the merits of Sacramento would render the decision superfluous.”
Ibid. Findly, he rejected the majority’ s argument that the federal courts “haven’'t the time to make a
carefully crafted opinion in each case,” classifying that as “more of an excuse and less of a good
reason* * * for circumventing the fundamenta duty of thejudicial department to say what thelaw is.” 1d.
at 30a (internal quotation marks omitted).

The next business day after the court of gppedsruled on the rehearing petition, this Court decided
Wilsonv. Layne, 119 S. Ct. 1692 (1999). InWilson, this Court stated that “[a] court evaluating aclaim
of qudified immunity must first determine whether the plaintiff has aleged the deprivation of an actua
congtitutional right at all, and if so, proceed to determine whether that right was clearly established at the
timeof thedlegedviolation.” Id. a 1697 (interna quotation marks omitted; emphasisadded). ThisCourt
further added that thisapproach “ promote[ d] clarity inthelegd standardsfor officia conduct, to the benefit

of both the officersand the general public.” Ibid. Relying onWilson, Horne moved for permission to
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reargue hisrehearing petition, contending that the court of appeals had erred in concluding that it need not
spell out Horne' s constitutional rights. The court of appeal sgranted the motion, App., infra, 56a, and
issued an amended decision that reaffirmed itsreading of Sacramento. Hornelll, App., infra, 32a-41a.
The mgority acknowledged this Court’ s use of mandatory language in Wilson, but concluded that Wilson
did not “purport[] to abandon the measured position adopted in Sacramento.” Id. at 34a. The mgjority
then set forth what it called the “ powerful arguments’ against adopting Sacramento’ s approach in most
cases. Id. at 33a. Inaddition to reiterating the rationae it proffered in Hornell, the mgjority stated that
“declarationsof rightsindictum” would cause serious problems because” government defendants, asthe
prevailing parties, will have no opportunity to appeal for review of thenewly declared congtitutional right
inthehigher courts.” Id. at 34a. Thus, “[i]f those government actors defer to the courts' declarationsand
modify their proceduresaccordingly, new congtitutiond rightshaveeffectively been established by thedicta
of lower court [sic] without the defendants having the right to appellate review.” 1bid.
Themagjority conceded that addressing the congtitutional question first might be preferablewhere
thereisa“likelihood that the question will escape federal court review over alengthy period” or the
“condtitutiond violationisespecidly outrageous.” 1d. a 35a. It determined, however, that the condtitutiona
violation dleged in thiscase did not merit such consderation, becauseit was not particularly “ egregious or
outrageous’ and would not “repeatedly, or over a substantial time, escape judicial review.” 1bid.
Judge Cardamone again dissented. He noted that this Court had now articulated therule at issue
in“unqudified terms, and inthe main text of itsmagjority opinion.” 1d. at 37a. Addressngthemgjority’s
concernsthat declarations of new constitutional rights by lower federal courtswould go unreviewed if

dismissed on qualified immunity grounds, Judge Cardamone stated:
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[T]hereisnoindication that aplaintiff whose suit isso dismissed will lack incentiveto

goped, and evenif such apped islimited onitsfaceto thequdified immunity question, the

appellate court will be required under Sacramento to review the existence of the

constitutional right before reaching that question.”
Id. & 38a. Finally, Judge Cardamone opined that “[t]he mgority’ s approach does a disservice to future
plantiffsand to the public insofar asit underminesthe duty of the courtsto explicate and give forceto the
vauesembodied in[] the Congtitution* * * thereby encourag[ing] repeat[ed] unlawful conduct without
accountability on the part of state actors.” Id. at 39a (internal quotation marks and citations omitted).

REASONS FOR GRANTING THE PETITION

This case presents arecurring issue of great practica and jurisprudential importance: whether a
court may avoid articulating the contours of the plaintiff’ s congtitutional rights by deciding only that the
defendants are entitled to qualified immunity because they violated no clearly established rights. In
Sacramento, this Court stated that “the better approach to resolving casesin which the defense of qudified
immunity israised isto determinefirst whether the plaintiff has dleged adeprivation of aconditutiond right
atal.” 118 S. Ct. a 1714 n.5. InWilson, this Court confirmed the mandatory nature of that rule, stating
that “[a] court evaluaing aclam of qudifiedimmunity must first determine whether the plaintiff has aleged
the deprivation of an actud congtitutiond right at dl, andif so, proceed to determinewhether that right was
clearly established at the time of the alleged violation.” 119 S. Ct. at 1697 (internal quotation marks
omitted; emphasisadded) (quoting Connv. Gabbert, 119 S. Ct. 1292, 1295 (1999). Despitethis, there

remains adispute among the courts of gppea s concerning whether the procedure described in Sacramento

must befollowed in every case. Because the court below hasflatly refused to follow Sacramento and
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Wilson, in amanner that conflicts with the views of most of the other circuits and that will thwart the goa
of clarifying the scope of constitutional rights, review by this Court plainly is warranted.

Further review isa so necessary to addressthe important and recurring issue of whether, and when,
adue process violation can be* cured” by alater proceeding and thus extinguish a cause of action under
Section 1983. The court below determined that it need not address whether Horne' s due process rights
were violated when hewas subjected to punishment following hisfirst disciplinary hearing because that
hearing becamea“ nullity” after the second hearing. That ruling, however, isinconsistent with thisCourt’s
precedents. Asafunctiondly illiterate, mentally retarded individua, Horne clearly was entitled to some
assigtanceat hisfirg disciplinary hearing; Horne' s punishment subsequent to thefirst hearing thusviolated
hisdue processrightsand gaveriseto aclaim under Section 1983. See, e.g. Wolffev. McDonnell, 418
U.S. a 570. Under thisCourt’ sdecisions, asecond, congtitutionaly adequate proceeding might provethat
Hornewould have suffered the same puni shment absent the due processviolations, and thus defeat an effort
to recover damages flowing from the discipline imposed, but it would not defeat his claim for damages
attributable to the due processviolation itself or, if their were none, for nominal damages. SeeCarey v.
Piphus, 435 U.S. 247, 266 (1978); Edwards v. Balisok, 520 U.S. 641, 645 (1997).

It bearsemphasi sthat the controversy between the partiesremainsalive one notwithstanding the
court of gppeals holding that respondents are entitled to qudified immunity for their conduct at the second
disciplinary hearing. Becausethe court of apped scontented itself with determining that petitioner’ sclearly
established due process rights were not violated at the second hearing, that court never determined

whether petitioner in fact received due process at the second hearing. But if that second hearing was
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constitutionally defective, it necessarily could not have* nullified” the patent constitutional violation that

occurred a thefirst hearing. Petitioner thereforeisentitled to— and can directly benefit from— aholding

that courtsmust determinewhether theplaintiff’ sconstitutional rightshave been violated beforedeciding
whether the defendant has quaifiedimmunity; if itisdetermined that petitioner’ srightsinthiscaseactually
wereviolated at the second hearing, that proceeding cannot have cured the clear congtitutiona violation
that occurred at petitioner’ s first hearing and petitioner accordingly will be entitled to damages.

Becausethe court of apped srefused to follow this Court’ s directivesin Sacramento and Wil son,
and rendered a demonstrably erroneous decision as a direct result, further review by this Court is
warranted.

l. THE DECISION BELOW ISINCONSISTENT WITH THISCOURT'SDIRECTIVES
REGARDING THE PROPER PROCEDURE FOR RESOLVING CLAIMS OF
QUALIFIED IMMUNITY AND CONTRIBUTES TO A SPLIT AMONG THE
CIRCUITSCONCERNING THE ISSUE
On no lessthan four occasions, this Court has stated that the proper procedure for analyzing acivil

rightsclaminwhich adefense of qudified immunity israised isfirst to determine whether there has been

acongtitutional violation and only then to determine whether the defendants are entitled to qualified

immunity. SeeWilson, 119 S. Ct. at 1697; Conn, 119 S. Ct. at 1292; Sacramento, 118 S. Ct. at 1714

n.5; Segertv. Gilley, 500 U.S. 226, 231 (1991). Although the majority of courts of appeals have

adopted the practice mandated by this Court, both the court below and the Eleventh Circuit have declined

todo so, inggting that it should befollowed only inunusud circumstances. Review iswarranted to respond

to the Second Circuit’s considered and unambiguous rejection of this Court’ s pronouncements in



14

Sacramento and other cases and to resolve a split in the Circuit’ s concerning the application of those
decisions.

A. The Decision Below Conflicts With This Court’s Rulings

The decision below cannot be reconciled with this Court’ s pronouncements concerning the proper
procedure for addressing congtitutiona claims subject to adefense of qualified immunity. The court of
appea shassmply refused to follow aprocedurethat this Court has said ismandatory, and has offered as
judtification for itsrefusa argumentsthat this Court has dready expresdy or implicitly rgected. The Second
Circuit’ s strong reluctance to fulfill its“fundamenta duty” to “say what thelaw is’ (Marbury v. Madison,
5U.S. (1 Cranch) 137, 177 (1803)), despite this Court’ s repeated directives, warrants review.

1. ThisCourt hasrepeatedly stated that courts adjudicating congtitutional claims should determine
whether the plaintiff’ s constitutional rights have been violated before ruling on a defense of qualified
immunity. The Court first articulated this preferencein Segert, 500 U.S. 226 (1991). In Segert, the
Court of Appealsfor the District of Columbiafound, without determining whether there had been a
congtitutional violation, that the petitioner’ sall egationswereinsufficient to overcomethe defendant’s
assartion of aqudified immunity defense. 1d. a 230. The Court granted certiorari “to clarify theandytica
structure under which aclaim of quaified immunity should beaddressed.” 1d. at 231. ThisCourt held that
the petitioner had “failed to satisfy thefirst inquiry intheexamination of suchaclaim; hefalled to dlegethe
violation of a clearly established constitutional right.” 1bid. It then explained that “[a] necessary
concomitant to the determination of whether the constitutional right asserted by aplaintiff is‘clearly
established at the time the defendant acted isthe determination of whether the plaintiff has asserted a

violation of a constitutional right at all.” 1d. at 232.



Court held that ahigh speed police chase conducted without theintent to harm the suspects or to worsen
their lega circumstancesdid not giveriseto liability under the Fourteenth Amendment for asubstantive
due processviolation. 118 S. Ct. at 1720. In so holding, the Court noted that the district court had
granted summary judgment to the defendants on the basis of quaified immunity, without first determining

whether there had been acongtitutional violation. The Court criticized the district court’s procedure,
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This Court reiterated its support for that procedure in Sacramento, supra. In Sacramento, the

explaining:

Id. at 1714 n.5 (citing Segert, 500 U.S. at 232). Explaining therationaefor this procedure, the Court

stated:

We do not analyzethis casein asimilar fashion because, aswe have held, the better
approach to resolving casesin which the defense of qualified immunity israised isto
determinefirst whether the plaintiff has dleged adeprivation of acongtitutiond right at
all. Normaly, it isonly then that a court should ask whether the right allegedly
implicated was clearly established at the time of the eventsin question.

[ T]he generaly sound rule of avoiding determination of constitutional issues does not
readily fit the situation presented here; when liability is claimed on the basis of a
condiitutiond violation, evenafinding of quaifiedimmunity requires some determination
about the state of constitutional law at the time the officer acted. What is more
sgnificantisthat if the policy of avoidance were dwaysfollowed infavor of ruling on
qudified immunity whenever therewas no clearly settled condtitutiond ruleof primary
conduct, standardsof officia conduct would tend to remain uncertain, to the detriment
both of officials and individuals. Animmunity determination, with nothing more,
provides no clear standard, congtitutional or non-congtitutional. In practical terms,
escape from uncertainty would require the issue to arise in a suit to enjoin future
conduct, in an action against amunicipality, or in litigating a suppresson motionina
crimina proceeding; in none of these ingtanceswould qudified immunity be avallableto
block a determination of law. But these avenueswould not necessarily be open, and
therefore the better gpproachisto determinetheright before determining whether it was
previoudly established with clarity.

Ibid. (citations omitted).
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Since Sacramento, this Court has articulated this requirement even more forcefully, stating intwo
cases that the courts “must” follow this procedure. See Conn, 119 S.Ct. at 1295 (emphasis added)
(citing Segert, 500 U.S. at 232-233; Sacramento, 118 S. Ct. at 1714 n.5); Wilson, 119 S. Ct. at 1697
(emphasisadded). This Court’sdecisionin Wilson is particularly relevant here. In Wilson, the Court was
presented with the question of whether a“mediaride dong” incident to the arrest of a private citizen
violated the Fourth Amendment. Wilson, supra. The Ninth Circuit had concluded that the defendants
wereentitled to qudified immunity without determining whether the plaintiff’ sconditutiona rights had been
violated. Id. at 1696. Once again, this Court rejected that procedure; stating:

A court evduaing aclam of qudified immunity “must first determine whether the plaintiff

has alleged the deprivation of an actual constitutional right at al, and if so, proceed to

determinewhether that right was clearly established at thetime of the alleged violation.”

[Conn, 119 S. Ct. at 1295.] Thisorder of procedureis designed to “ spare a defendant

not only unwarranted liability, but unwarranted demands customarily imposed upon those

defending a long drawn-out lawsuit.” [ Segert, 500 U.S. at 232.] Deciding the

constitutional question before addressing the qualified immunity question also promotes

clarity inthelegd standardsfor official conduct, to the benefit of both the officersand the

genera public. [See Sacramento, 118 S. Ct. at 1714 n.5.]

Id. at 1697. The Court then reached the question the court of appeals had avoided, and ruled that the
“mediarideaong” did violate the Fourth Amendment. 1t found, however, that the arresting officerswere
entitled to quaified immunity becausethelaw wasnot clearly established at thetime of the search. Id. at
1695.

Despite these clear precedents, the Second Circuit nonethel ess declined to follow the procedure
outlined by the Court. 'Y et each aspect of the court of appeals rationaeisforeclosed or undermined by
this Court’ s reasoning in prior cases. First, the majority below contended that this Court “has for

generationswarned agai nst reaching out to adjudicate constitutional mattersunnecessarily.” App.,infra,

33a. But thisjudtification for deciding clamsof qualifiedimmunity without defining the conditutiond rights
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at issuewas squardly rejected in Sacramento. There, the Court stated that “the generally sound rule of
avoiding determination of congtitutiona issues’ did not apply to the situation at hand, since” evenafinding
of qudified immunity requires some determination about the sate of condtitutiond law et thetime the officer
acted.” Sacramento, 118 S. Ct. at 1714 n.5.

Second, in Horne I1, the court of appeals majority suggested that the procedure set forth in
Sacramento should only befollowed “whereit is clear the new condtitutiona right claimed by the plaintiff
doesnot exist.” Under those circumstances, the court could “ dismiss on that basis rather than leave the
law unclear,” but would not bedrawn “into declaring new condtitutiona rightsindictum.” App., infra, 25a.
But Wilson makes clear that this Court intended no preferencefor articulatinglimitson congtitutiona rights
rather than expansions of them. To thecontrary, Wilson demonstratesthat courts must reach the merits
of congtitutional claimswithout regard to the outcome of those rulings, and even when the constitutional
guestion, as in Wilson, isnot “open and shut.” Wilson, 119 S. Ct. at 1700.

Third, the court of appeal s suggested that courts need reach the congtitutional question firstina
qudified immunity caseonly when thereisa* danger of sustained uncertainty” inthelaw. See App.,infra,
26a, 35a; see a'so Sound Aircraft Servs, Inc.. v. Town of East Hampton, No. 98-9339, 1999 WL
734926, *4 (2nd Cir. Sept. 22, 1999). Pointing to the possibility that a prisoner could file a suit for
injunctiverelief whileadisciplinary hearing is pending or while serving out his punishment, the court of
appealsfound that danger to be absent here. App., infra, 26a, 35a. AsJudge Cardamone noted in his
dissent bel ow, however, “the prospect of future suitsfor injunctiverelief isnolessremotein this context
than it wasin Sacramento, where the Court expresdy declined to rely onsuch apossibility.” App.infra,
30a. Indeed, asapractical matter, the possibility that amentaly retardedinmate in disciplinary segregation

would have the opportunity to file a suit seeking injunctive relief is extremely remote.
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Findly, the court of appeal's contended that a heavily burdened judiciary should not beforced to
“untangleadifficult, complex issue” whose determination is not necessary to the outcome of the case. See
App., infra, 35a. But the suggestion that determining the scope of congtitutiond rightsin such casesisnot
worth the trouble ignores the important systemic need to clarify the sandardsfor officia conduct. Asthis
Court explainedin Sacramento, “if the policy of avoidance were awaysfollowedinfavor of ruling on
qudified immunity whenever therewas no clearly settled congtitutiona ruleof primary conduct, standards
of official conduct would tend to remain uncertain, to the detriment both of officialsand individuas.” 118
S. Ct. a 1714 n.5. Asonecommentator has noted, unlessthe contours of condtitutiona rights are defined,
public officialsmay bereluctant to engagein lawful, and perhapswarranted, conduct for fear of potentia
lawsuits. See John M. M. Greabe, Mirabile Dictum!: The Case For “ Unnecessary” Constitutional
Rulingsin Civil Rights Damages Actions, 74 NoTrRe DAME L. Rev. 403, 426 (Jan. 1999). Moreover,
thefailureto explicate congtitutiond rulesgives public officia sthe opportunity to repestedly engageinillega
conduct without fear of liability. 1d. at 429-430. AsJudge Cardamone noted in hisdissent below, “[i]f the
maority’ s approach becomesthe law of this Circuit, congtitutional standards of officia conduct will be
frozen in uncertainty, aresult at oddswith government under therule of law.” App., infra, 38a. To avoid
that result, review of the decision below iswarranted.

Reaching the condtitutiona question at issue here— whether Hornereceived dl the processhewas
due at his second hearing — is not merely an academic exercise. Even assuming that alater proceeding
cancureaninitia, condtitutionally defective one (and, aswediscussin Section 11, infra, it can do so only
under certain circumstances and in certain ways), logically a cure can be effected only if the later

proceeding complies with due process requirements. In this case, however, the court never determined
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that the second hearing was conditutionally adequate. Rather, initsrush to avoid reaching the condtitutiond
question, it legped right to theissue of quaified immunity. Becausethe court never determined that the
initid dueprocessviolationwasever fully remedied, therewasno basisfor itsdetermination that the second
hearing “nullified” the first, plainly inadequate one. Had the court below reached the constitutional
guestion, it might well have found that, in fact, Horne did not receive al the process hewas due at his
second hearing.f  Thiswould have made patent the defect in the court’ sruling that the second hearing
extinguished Horne's claims.”
In sum, the court of appealsflatly repudiated this Court’ s directives concerning the proper

method of adjudicating congtitutional claims subject to thedefense of quaified immunity — and it made

g Horne, amentaly retarded, functiondly illiterate inmate, was provided with an assistant who was
ignorant of the hearing procedures, did not know or understand hisrole at the hearing, and lacked even
bas cknowledgeregarding Horne srightsat thedisciplinary hearing. He did nothing to hel p Horne present
adefense and hisonly role at the hearing wasto explain what the hearing officer was saying. Eventhen, as
the magistratejudge bel ow acknowledged, Hornehad great difficulty understanding the proceedings. App.
infra, 45a. Under this Court’ s precedents and the precedents of the Second Circuit, Hornewas clearly
entitled to more than this passive and ineffectual assistance. See Wolff, 418 U.S. at 570 (ruling that
prisonersare entitled to “ adequate substitute aid” at adisciplinary hearing “[w]hereanilliterateinmateis
involved* * * or [where] the complexity of theissues makesit unlikely that theinmate will beableto
collect and present the evidence necessary for an adequate comprehension of the case”) (emphasis
added); Hewitt, 459 U.S. at 465 (“Wolff requires* * * theaid of astaff member or inmatein presenting
adefense”) (emphasis added); Ron, 565 F.2d at 1258 (prisonersfaling within the specia circumstances
of Wolff “are entitled to representation at adisciplinary hearing”’) (emphasis added)

7 Indeed, the second hearing itself was annulled — without any objection from the State Attorney
Generd’ s office— asaresult of Horne' s appeal to the New Y ork state courts. Under New Y ork state
law, the prison lacked the authority to hold the hearing because an Article 78 proceeding had aready been
filed. See Matter of Rahman v. Coughlin, 492 N.Y.S. 2d 116 (N.Y. App. Div. 1985) (holding that
second disciplinary heldin order to correct procedural defectsinfirst disciplinary hearing wasanullity
because once Article 78 proceeding commenced in state court, jurisdiction over the matter reposed with
the courts, and prison authorities were not at liberty to unilaterally reconvene the matter). Becausethis
second hearing wasthusitself a“lega nullity,” it could not remedy the condtitutiond violations at thefirst
hearing.
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aseriouserror asaresult. Itisdifficult toimagineavehicle moreappropriatethan this petition, therefore,
for this Court to clarify that the Sacramento rule is mandatory and should be applied in cases such as
this one.

B. The Lower Courts Disagree Regarding Whether The Rule Articulated In
Sacramento And Wilson |s Mandatory.

Since this Court decided Sacramento, the majority of the courtsof appeals— including the
First, Third, Fourth, Fifth, Eighth, Ninth, and Tenth Circuits— have followed the procedure it
recommends as amatter of course, and have identified no exceptionstoit. See, eg.,, B.C. v. Plumas
Unified School District, No. 97-17287, 1999 WL 729168, *6-7 (9th Cir. Sept. 20, 1999); Lynch
v. City of Boston, 180 F.3d 1, 10 (1st. Cir. 1999); Torresv. McLaughlin, 163 F.3d 169, 172 (3d.Cir.
1998); Jurasek v. Utah State Hosp., 158 F.3d 506, 515 (10th Cir. 1998); McVey v. Sacy, 157 F.3d
271, 276-277 (4th Cir. 1998); Systems Contractors Corp. v. Orleans Parish Sch. Bd., et al., 148
F.3d 571, 574 (5th Cir. 1998); King v. Beavers, 148 F.3d 1031, 1034 (8th Cir. 1998), cert. denied,
119 S. Ct. 513(1998). Asaresult, these courtshave clarified the bounds of contitutional protections,
evenin casesswherethedefendantsraisevdid clamsof qudified immunity. See B.C. v. PlumasUnified
School Digtrict, supra (holding that defendantsviolated plaintiff’ s Fourth Amendment right to befree
from unreasonabl e searches and saizureswhen they conducted a*“ dog sniff” of high school students, but
that defendantswere entitled to qualified immunity becausetheright wasnot clearly established at the
time of the violation).
By contrast, as discussed above, the court below opined forcefully that the procedure
recommended in Sacramento was not mandatory, and indeed could not prudently befollowed in most

circumstances. Stating that Sacramento’ srecommended approach would “ require courtsto declare new
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congtitutiona rightsin dictum,” the court of appeals warned that this practice would “run ahigh risk of
error,” increasethe strain on aready overburdened courts, and encourage the declaration of new rightsin
settings where the defendants would have no incentive to appeal. App., infra, 33a-35a. Thus, the court
concluded, Sacramento should befollowed only in the limited circumstances where the viol ation was
outrageous or the issue would otherwise evade review over an extended period. Id. at 35a; Seeaso
Sound Aircraft Serv., Inc., 1999 WL 734926 at *5 (Sept. 22, 1999) (citing Wilson and Horne 11 for
proposition that if the “ district court deemsit appropriate’ the* congtitutiona issue may be addressed first
whenthereisadanger of sustained uncertainty asto whether thefacts of the case condtitute a congtitutional
deprivation”) (emphasis added; internal quotation marks omitted)

The Eleventh Circuit has reached the same conclusion. In Santamorenav. Georgia Military
College, 147 F.3d 1337 (11th Cir. 1998), the court determined that Sacramento’ s discussion of the
proper framework for analyzing clamsof qualified immunity did not create amandatory rule. While ack-
nowledging thisCourt’ spower to* superviselower federa courtsthrough specia statementsthat go beyond
theholding of acase,” it questioned whether the statement in Sacramento wasa* binding judicial pro-
nouncement” and, even if S0, rejected the view that it wasa“ trict rule with no exceptions.” 1d. at 1434.
n.14. The court then found that, in the casebefore it, deciding the qualified immunity question first was
“appropriate,” and perhaps“preferable,” because it posed a*“ perplexing question” asto the existence of
acondtitutiond right, thea leged right wasclearly not established, and thequdified immunity determination
ended the entire case. Id. at 1343; see also Brown v. Cochran, 171 F.3d 1329, 1332 (11th Cir. 1999)
(stating that Sacramento articulates only a suggestion, not an absolute rule); but see McElligott v. Foley,

182 F.3d 1248, 1254 (11th Cir. 1999) (quoting Conn, 119 S. Ct. at 1295, and stating that the court “ must
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first determinewhether the plaintiff has aleged the deprivation of an actua condtitutiond right at al, and if
S0, proceed to determine whether that right was clearly established at thetime of thedleged violation.”);
Crosby v. Paulk, No. 97-8585, 1999 WL 703193, *3 (11th Cir. Sept. 10, 1999) (same).

Whether or not the courts will follow the procedure outlined in Sacramento is a question of
considerablesignificance. AsthisCourt hasrecognized, that procedure preventsthe” Catch 22" situation
inwhich condtitutiona claimsfail becausetherightsthey seek tovindicatearenot “ clearly established,” but
those rights never become* clearly established” because the courts dismiss clams on the basisof qualified
immunity without articulating the scope of the rights asserted. Despite this Court’s repeated
pronouncements on thisissue, some lower courts till doubt that the rule articulated in Sacramento and
WiIsonismandatory — and they haveidentified strong indtitutiona interestsin refusing to follow that rule.
Further review is warranted so that this Court may clarify the application of the Sacramento rule.
1. THE COURT OF APPEALS DECISION THAT HORNE’S SECOND HEARING

EXTINGUISHED HISCAUSE OF ACTION CONFLICTSWITH THISCOURT’S

PRECEDENTS

Asthedissenting judge observed, it was clearly established that thefirst hearing, at which Horne
received no ass stance whatsoever, did not comport with due process. Nevertheless, in its eagernessto
decidethiscase solely on the grounds of qualified immunity, the court of appedl streated thefirst hearing
asthough it wereentirely irrdlevant to Horne' sclaims, stating conclusorily that the second hearing rendered
thefirst onea“nullity.” Inessence, themgority ruled that any claim arising from the due processviolaion
that Horne suffered at hisfirgt hearing was completely extinguished because the pendties he suffered were

imposed at the second hearing. The court of appeals made this determination despitethefact that (1) the

second hearing was not held until after Horne had aready been in the SHU for more then five months; (2)
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Horne contended that he was also denied due process at the second hearing; and (3) the second hearing
itself was annulled as aresult of Horne's appeal to the New Y ork state courts.

The court of appeals ruling presents significant and recurring questions concerning the
circumstances under which aprocedura due process violation can be* cured” by later proceedings. The
ruling conflictswith several decisions of this Court and other courts applying this Court’ s precedents.
Accordingly, further review by this Court is warranted.

A. Horne Did Not Receive Due Process At HisFirst Hearing

We note asapreliminary matter that, had the court of appeal s reached thisissue, Hornewould
have established that his due process rights were violated at hisfirst disciplinary hearing. In Wolff v.
McDonnédll, this Court held that prisoners are entitled to assistance at adisciplinary hearing “[w]herean
illiterateinmateisinvolved * * * or where the complexity of theissue makesit unlikely that theinmate will
be ableto collect and present the evidence necessary for an adequate comprehension of thecase.” 418
U.S. at 570. Following Wolff, the Second Circuit decided in Ron, 565 F.2d at 1258 (2d Cir. 1977), that
in such circumstances prisoners are entitled to representation at a disciplinary hearing. Horne was
functionaly illiterate and mentdly retarded, with an 1.Q. of 65; thus, under Wolff and Wilkinson, he clearly
was entitled to someform of assistance at hisTier 111 disciplinary hearing. When he was convicted of
serious offenses after ahearing at which hereceived no assistanceat al, Horne' sdue processrightswere

violated.?

g Asathreshold matter, we note that Horne had a protected liberty interest in avoiding confinement
inthe SHU, and the magigtrate court’ s decision that he did not was plainly wrong. Under this Court’ sruling
inSandin, aprisoner hasaliberty interest in freedom from restraint which poses*“ atypica and significant
hardship on theinmatein relation to the ordinary incidents of prisonlife.”” 515 U.S. at 484. The Second
Circuit hasheld that Sandin “did not create a per se blanket rulethat disciplinary confinement may never
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Thoserights, moreover, wereclearly established at thetime of thedisciplinary hearing. See, e.g.,
Wolff, 418 U.S. at 570; Hewitt v. Helms, 459 U.S. 465, 465 (1983) (“Wolff requires* * * the aid of
astaff member or inmatein presenting adefense”’); Ron, 565 F.2d at 1258 (prisonersfalling within the
gpecid circumstances of WoIff “are entitled to representation at adisciplinary hearing”). Thus, if Horne's
cdamsarising from the violation of hisrightsat thefirst hearing wererecognized, then quaified immunity
would not have been avalid defense.

B. The Majority’s Decision That The Second Hearing Nullified The First One
Conflicts With Rulings Of This Court And Other Courts

Inruling that the first hearing was a*“ nullity,” the court of appeals departed from this Court’s

precedents in several respects. First, this Court has made clear that a person subjected to a punitive

implicate aliberty interest.” Miller v. Selsky, 111 F.3d 7, 9 (2d Cir. 1997). It hasaso ruled that the
district court must make specific factual findings concerning the atypicality and significance of the
deprivation at issue, considering factors such asthe length of the confinement, itsrestrictiveness, and its
conditions as compared with thosein the prison in general. Brooksv. DiFasi, 112 F.3d 46, 48-49 (2d
Cir. 1997); Miller, 111 F.3d at 9. Thus, the Second Circuit recently found that an inmate who was
sentenced to ninety daysin the SHU raised agenuineissue of materia fact asto whether his punishment
constituted atypical and significant hardship. Welchv. Bartlett, No. 98-2705, 1999 WL 734696 (2d Cir.
Sept. 17, 1999). In particular, the court found that the conditions of confinement for SHU prisonerswere
qualitatively different from the conditionsin the general prison population and that the differencein
restrictivenesswas“enormous.” Id. at * 3-4. Thecourt remanded for additiond findingsof fact concerning
whether the duration of confinement wasatypicd. Id. a *4. Inthiscase, Horne submitted statistical proof
that only about 1% of al prisonersin the custody of DOCS suffered confinement aslong as Six months.
His confinement was thus sufficiently atypical and significant to trigger aright to due process.

Horne a so had aprotected liberty interest in avoiding the loss of good time credits Sandin, 515
U.S. at 483-484. That istrue even though hislost good time credits were later restored. See, e.g,
Superintendent, Massachusetts Correctional Inst., Walpole v. Hill, 472 U.S. 445, 454 (1985)
(“[w]hereaprison disciplinary hearing may result in theloss of good time credits” aninmate“must receive’
Wolff' s procedural protections) (emphasis added); Whitlock v. Johnson, 153 F.3d 380, 385 (7th Cir.
1998) (“due processrequiresthat an inmate faced with the possible revocation of good-time creditsbe
afforded the right to call witnessesin his defense”) (emphasis added).
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deprivation of thekind involved in this caseis entitled to due process before the deprivation isimposed.
Second, this Court hasruled that a person subjected to disciplinewithout due process may recover nomina
damages and damages for any emotiona or other harms caused by the deprivation of due processitself,
evenif it could be proven that the same punishment would have been imposed had due process been
afforded. These principles— which establish theframework for determining whether and in what sense
adue processviolationis*“cured” by alater proceeding — cannot be reconciled with thedecisonin this
case.

1. Under this Court’ srulings, the state may not deprive aperson of a protected liberty interest
without first affording the person procedural due process. See, e.g., Mullanev. Central Hanover Bank
& Trust Co., 339 U.S. 306, 313 (1950) (due process clauserequires that deprivation of life, liberty, or
property be “preceded by notice and opportunity for hearing appropriate to the nature of the case.”).
Pogt-deprivation processissufficient in circumstanceswhereit isnot practicableto provide pre-deprivation
process— for example, in the case of random and unauthorized deprivationsof liberty. SeeHudsonv.
Palmer, 468 U.S. 517, 533-34 (1984); Parratt v. Taylor, 451 U.S. 527, 543-44 (1981), overruled on
other grounds, Danielsv. Williams, 474 U.S. 327 (1986). Deprivations effected pursuant to policy or
established procedure, however, are neither unforeseeable nor random and unauthorized, and a post-
deprivation remedy hence will not suffice. See Zinermon v. Burch, 494 U.S. 113, 136-139 (1990);
Logan v. Zimmerman Brush Co., 455 U.S. 422, 436 (1982).

Thedeprivation to which Hornewas subjected herewas entirely foreseeable. Thus, Hornewas
entitled to receive condtitutional ly adequate processbeforethe deprivation. Indeed, New Y ork state law
mandates that ahearing be held before a prisoner may be subjected to punitive segregation. 7N.Y.CRR.

§251-5.1 (1983) (Superintendent’ s hearing must be commenced with seven days of inmates confinement).
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In ruling that the second hearing completely nullified thefirst one, the court of appeal sdisregarded the
important distinction between pre-deprivation and post-deprivation proceedings. Even assuming that the
second hearing wasin al other respects adequate, it did not satisfy the due process clause because it did
not occur until Horne had aready suffered his punishment for more than five months. Thus, it could not
“cure” the due processviolation that had already occurred, and could not extinguish Horne' s cause of
action.

2. The court of appeals may have concluded that the second hearing “nullified” the first one
because the punishment Horne suffered asaresult of the first hearing was also imposed at the second
hearing. But that ruling again misunderstands this Court’ s rulings, justifying review.

InCarey, 435 U.S. 247 (1978), this Court ruled that aplaintiff allegingadue processviolationin
adisciplinary setting may not obtain damages flowing from the disciplineinflicted unlessit can be shown
that “but for” the due process violation, the punishment would not have been imposed. 435 U.S. at 260.

However, this Court also made it clear that two kinds of damages would still be available to a plaintiff
where a*“ deprivation isjustified but procedures are deficient”: nominal damages for the due process
violation, and any damages that flow from the deprivation of due processitself.? Id. at 263-266.

Under the rule announced in Carey, where aplaintiff brings an action under § 1983 aleging the

imposition of punishment pursuant to constitutionally inadequate procedures, evidence that the same

punishment was again imposed after later, satisfactory procedures might prove that the earlier due process

g The Court underscored that view in Edwards. There, the Court implicitly recognized a prisoner’s
right to bring an action for damages under § 1983 for the uncongtitutiona deprivation of good time credits
inacasewherethegood time credits had been restored — diminating the possibility of recovering anything
other than nomina damages or damagesflowing directly from the due processviolation. 520U.S. at 645;
see also, Heck v. Humphrey, 512 U.S. 477 (1994).
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violation did not cause harm in theform of unjustified punishment. The subsequent hearing, however, would
neither extinguish the plaintiff’ s cause of action nor affect hisor her right to receive nomina damagesand
damages flowing from the due process violation itself. With respect to the latter form of damages, this
Court requiresthat the plaintiff provethat such damage“ actualy was caused.” Id. at 263. With respect
to the former, however, this Court has stated:

Because the right to procedural due processis “absolute” in the sense that it does not

depend upon the merits of a claimant’s substantive assertions, and because of the

importanceto organized soci ety that procedural due process be observed, we believethat

the denia of procedura due process should be actionable for nomina damages without

proof of actua injury.

Id. at 266 (internal citations and footnote omitted).

The Second Circuit’ sruling that Horne had no cause of action arising from the procedural due
processviolationsin hisfirst hearing conflicts with the approach taken by other courts gpplying Carey. In
circumgtances quite smilar to those here, for example, the Seventh Circuit found that an inmate was entitled
to nominal damages and damages flowing from the due process violations that occurred at an initial
disciplinary hearing, even though alaer hearing at which the same penaty wasimposed was conditutionaly
adequate. Clayton-El v. Fisher, 96 F.3d 236 (7th Cir. 1996). In Clayton-El, the plaintiff was sentenced
to disciplinary segregation and loss of good time credits pursuant to a disciplinary hearing that was
condtitutionaly inadequate. 1d. at 238-239. After agtate court overturned that hearing, anew hearing was
held inwhich the plaintiff recelved the same sentenceimposed at thefirst hearing. 1d. at 240. Theplaintiff
filed an action under 8 1983 claiming that both the first and second hearing were procedurally deficient.

Thedidgtrict court found that therewas no due process violation in the second hearing and that he was not

entitled to damages under § 1983 because he received the same sentence a both hearings. Id. a 240-241.
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The Seventh Circuit reversed. The court noted that there were two different categories of injuries
for which aplaintiff may collect damagesunder 8 1983. 1d. at 242-243. Thefirst werethoseinjuries
arisng from the*“ smple occurrence of acondtitutiona violation” and the* menta and emotiona pain and
suffering fromthedeprivation of [aplaintiff’ s] congtitutional rightsto dueprocess.” Id. a 242. Asthecourt
stated, “[i]f theseinjuries occurred, they would have been complete as soon as [the plaintiff] discovered
that he had been deprived of notice. Their existence would not depend upon anything that happened at
adisciplinary hearing.” Id. at 242-243. The second category of injuries were those caused by the
plaintiff’ sactua confinement in disciplinary segregation. 1d. at 243. Thecourt ruled that the plaintiff could
recover the damages of theformer sort, even if damages of the latter sort were unavailable. Citing Carey,
the court stated:

Thedistrict court concluded that the outcome of the second disciplinary hearing somehow

invalidated these claims. This conclusion was error because, as we have noted, these

claimsdid not depend upon finding any factsabout the outcome of thedisciplinary process.

Theessentid factud questionfor dl of these daimsiswhether [the officid] withheld notice

of thedisciplinary hearing. If [the plaintiff] canresolvethisquestion in hisfavor, he can

collect nominal damages. Carey, 435 U.S. at 266. If he can adso prove that the

withholding itself — regardless of its consequencesfor disciplinary sanctions— caused

him to suffer emotional and mental pain and suffering, he can collect compensatory

damages. * * * The outcome of the disciplinary process sheds no light on any of these

factual issues, and they can be adjudicated without regard to any questions about the

sanctions imposed upon [the plaintiff].
Id. at 243-244.

That precisereasoning applieshere. Under Carey, the second hearing cannot completely nullify
the condtitutiond violations committed a thefirst hearing nor can it extinguish acause of action for damages
under § 1983 flowing from these condtitutional violations. Even assuming that the second hearing was

constitutionally adequate and demonstrated that Horne would have received the same punishment absent

theinitial due processviolation, thisCourt’ s precedents show that Hornewasentitled, at thevery least, to
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damagesfor mental and emotional distressflowing from thedenia of procedural due processitsdlf, or, if
there were none, to nominal damages. See Carey, 435 U.S. at 266; Edwards, 520 U.S. at 645.
Accordingly, had it applied Carey in the same manner asthe Seventh Circuit, the court below would not
have determined that the first hearing was a nullity. Because the decision below conflicts with this
Court’ srulingsand will create confusion concerning the application of those rulingsin the context of prison
discipline, further review is warranted.
CONCLUSION
The petition for writ of certiorari should be granted.

Respectfully submitted.
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