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| NTRODUCTI ON

For the |ast decade, the animating principle behind this Court's
8§ 1334(b) jurisprudence has been that the jurisdiction granted by that
statute is exceptionally broad. Time and again, this Court has
enphasi zed the expansive scope of "related to" jurisdiction in
bankruptcy cases. See Debtor Br. 15-16.Y The district court, however,
followed a markedly different approach in refusing to transfer the
cl ai s agai nst Dow Corning's Shareholders; it construed its "rel ated
to" jurisdiction as narrowy as possible.

Evidently aware that the district court's jurisdictional ruling
rests on shaky ground, the appellees have nmade a nunber of argunents

intended, it seens, to divert this Court's attention fromthe princi pal

issue: whether it is conceivable that continued litigation agai nst Dow

Corning's Shareholders -- concerning a product designed, manufactured,
and sold by Dow Corning -- mght have an effect on Dow Corning's
bankruptcy. W will begin, therefore, by clearing away sonme of this

under brush before turning to the scope of "related to" jurisdiction
under § 1334(b).

1. The biggest red herring in the appellees' briefs is the
notion, stated repeatedly, that Dow Corning is attenpting to shield its
Shareholders from tort liability through "a de facto nationw de
i njunction" of the clains against the Shareholders. TCBr. 2. That is

not so. Rather, in recognition of the significant inpact that those

v The briefs cited in this reply brief are designated as follows:
our opening brief is referred to as "Debtor Br.," the brief fromthe
Oficial Commttee of Tort Claimants is cited as "TC Br.," the brief
filed on behalf of claimants represented by the O Qinn law firmis
referred to as "OQinn Br.," and the amcus brief filed by the
California plaintiffs is cited as "Cal. Br."
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claims -- all based on allegedly defective Dow Corning products --
could have on Dow Corning's reorganization efforts, Dow Corning is
sinply attenpting to keep the clains against it and its Sharehol ders
together in one federal court so that this nmassive litigation can be
coordi nated in a sensi ble and econom cal fashion. That is the only way
to maxim ze the assets in Dow Corning's estate and optim ze the chances
for a successful reorganization, while at the sane tine resol ving Dow
Corning's contingent breast inplant liabilities conprehensively and
equi tably.?

This would not, as the appellees assert, bring the cases to a
grinding halt. On the contrary, discovery and other pre-trial
activities could continue in a coordinated, coherent fashion. To be
sure, keeping all of the cases together will prevent the threat of
scores of sinmultaneous trials. But this is likely to facilitate
resol ution of the cases, not inpede it. A single judge in control of
all of the cases could ensure an orderly scheduling of trials so that
t he burden of defending them does not beconme overwhel ming. Even nore
i mportantly, that judge would also be in the best position to devise
means of resolving, in a single proceeding, issues common to nultiple
cases.

Al of this would go a long way to avoi ding the dissipation of Dow
Corning's assets that m ght otherwise result from nmassive,

si mul t aneous, and uncoordinated litigation against its Sharehol ders.

2 The idea that the transfer notion is intended to benefit the
Sharehol ders is belied by the vi%grous support the notion received in
the district court and in this urt fromthe Oficial Conmttee of
Unsecured Creditors. That Committee is interested in an expeditious
and successful reorgani zation, not in protecting the Sharehol ders from
litigation. Yet it has consistently supported the notion to transfer
t he cl ai ns agai nst the Sharehol ders.

-2 -



If the clains against the Shareholders are not transferred, thousands
of cases will proceed concurrently, in virtually every jurisdiction in
the country, and any hope of resolving this enornmous litigation in any
sort of coordinated, econonmcal fashion wll evaporate. For this
reason, anong others, the MDL panel has recently transferred many cases
agai nst the Shareholders to Judge Pointer in the Northern District of
Al abama for consolidated pretrial proceedings. And once those pretrial
proceedi ngs are concluded, the debtor's opportunity to have a common
issues trial -- which can occur only in a federal forum -- wll be
maxi mi zed if this Court holds that the cases agai nst the Sharehol ders

are properly in federal court under 8§ 1334(b).¥

2. A second m scharacterization is the California plaintiffs
position -- not shared by the remaining appellees (see TC Br. 8) --
that Judge Hood herself remanded all of the cases against the
Shar ehol ders back to state court. Cal. Br. 3, 5. She did not.

Al though the district court's Septenber 12 order contains sone | anguage
that could be m sconstrued as a remand order, the body of the court's
opi nion nakes its intent clear:

"Gven this Court's ruling that it has no jurisdiction over
the clains involving the Sharehol ders, those notions and/or
orders to dismss or sever the Debtor and/or remanding the
claine to the state court should be addressed by the
district court in which those clains are currently pending
or by Judge Pointer if the case has been transferred to the
MDL court.™

R 389, p. 24 (enphasis added). The court then, in effect, instructed

3 A ruling by this Court that there was no jurisdiction under §
1334(b) woul d underm ne the MDL panel's considered view that the cases
agai nst the Sharehol ders should be kept in one forum The MDL panel is
in the best position to consider the national inpact of the thousands
of cases pendi ng agai nst the Sharehol ders.

- 3 -



other district courts that "[c]lains against the non-debtors shall be
remanded to state courts if the only basis for renoval is the Court's
“related to' jurisdiction." ILd. at 26. In short, the Septenber 12
order transferred the cases against the Sharehol ders back to various
district courts, and purported to tell those courts how to rule on
remand notions, but the order did not send the cases directly to state
courts. If there were any doubt about this, it was dispelled by the
MDL panel which -- in recently transferring virtually all of the cases

at issue here from the district courts around the country to Judge

Pointer -- rejected the sane argunent the California plaintiffs nake
her e.

3. Anot her straw nman erected by the California plaintiffs -- but
not by any other appellees -- is the contention that this Court | acks

appel l ate jurisdiction because orders renmandi ng cases to state courts
are not appeal abl e. Cal. Br. 2-7. But this is not an appeal of a
remand order. First, as just explained, Judge Hood did not remand the
cases to state courts, and therefore the limts on the appealability of
remand orders do not apply here. Second, even if the district court
had remanded the cases, the notion resolved in the Septenber 12 order

fromwhich we are appealing was a notion to transfer under 28 U S.C. §

157(b) (5). And the courts of appeals have held unaninously that a
ruling on a notion to transfer wunder § 157(b)(5) is imedi ately
reviewable -- a proposition not disputed by any appellee. See Debtor

Br. 2; see also City of Waco v. United States Fidel. & Guar. Co., 293

U S. 140, 143 (1934) (there is appellate jurisdiction over an order

di smissing a conplaint, even though the district court also remanded



the case to state court). |In any event, this Court has the discretion
to treat the notices of appeal here as a nmandanus petition. Van Meter

v. State FarmFire & Cas. Co., 1 F.3d 445, 451 n.3 (6th Gr. 1993).

4. One group of appellees asserts that the district court's
jurisdictional ruling nust be reviewed under the clearly erroneous
standard because Judge Hood supposedly "had to resol ve nunerous fact
issues in order to resolve the jurisdictional issue." O Qinn Br. 20.
Nonsense. Judge Hood's ruling turned entirely on her view of the
pertinent |egal issues; she did not even nention, nmuch |ess resolve,
any disputed factual issues that affected her decision on jurisdiction
R 389, pp. 20-24. Accordingly, that decision is subject to de novo
review, as the other appellees concede.

5. Finally, it is not true that Dow Chem cal and Corni ng "have
no standing to appeal." O Quinn Br. 5. The appellees pointedly ignore
the fact, cited in our opening brief, that both conpanies expressly
joined in Dow Corning's notion to transfer and argued in support of
that notion in the district court. R 185, pp. 1-2; R 190, p. 3; R
410, pp. 48-57, 260-62.

l. THE DI STRI CT COURT HAD JURI SDI CTI ON UNDER 8§ 1334(b).

A A "Concei vabl e" Effect On A Bankruptcy Estate Is Al That Is
Requi red To Establish Jurisdiction.

The overriding theme of the appellees' argument on jurisdiction
is that this Court has not nmeant what it said in holding, repeatedly,
that 8§ 1334(b) provides jurisdiction over any clains that could

"concei vabl y" have an effect on the bankruptcy estate. E.qg., In re

Tinme Constr., Inc., 43 F.3d 1041, 1045 (6th G r. 1995); Robinson v.




M chigan Consol. Gas Co., 918 F.2d 579, 583 (6th Gr. 1990). The

appel | ees woul d construe "conceivable" as neaning "certain." See TC
Br. 22, 26 (arguing that contribution clains and the joint insurance do
not establish jurisdiction because there is no "automatic" effect on
the estate).

But if this Court had neant "certain,” it would have said so. And
this Court's decisions under 8§ 1334(b) would not contain, as they do,
unequi vocal statenents that certainty of an inpact on the bankruptcy is

not required to establish "related to" jurisdiction; "conceivable"

really does nean "conceivable.”" 1n re Wlverine Radio Co., 930 F.2d

1132, 1143, 1145 (6th Cir. 1991) (even though the non-debtors' dispute

"may ultimately have no effect on the debtor,"” there was "related to"
jurisdiction because a judgnent that "mght" result from the non-
debtors' dispute could result in an indemity claimthat "coul d' affect

the estate); In re Salem Mortgage Co., 783 F.2d 626, 634-35 (6th Gr.

1986) (jurisdiction under 8§ 1334(b) exists because non-debtor investors
"may" sue the debtors; "a finding of definite liability of the estate"

is not a "condition precedent to holding an action related to a

bankruptcy"). See also Sanders Confectionery Products, Inc. v. Heller

Financial, Inc., 973 F.2d 474, 482 (6th Cr. 1992).

Thus, while Pacor, Inc. v. Higgins, 743 F.2d 984 (3d Cir. 1984),

holds that "related to" jurisdiction is not established by "potential"”
effects on a debtor's estate (TC Br. 14), that approach is flatly
i nconsistent with this Court's precedent. And the appellees' efforts
to reconcile Pacor with this Court's decisions (TC Br. 14-16, 18-19)

are sinply contrary to what the Court actually held in Wl verine Radio




and Salem Mrtgage, as shown above. This Court has not nerely
"di stingui shed Pacor on its facts" (TC Br. 14); it has charted a
fundanmental |y different course in giving effect to the "extraordinarily

broad," Salem Mrtgage, 783 F.2d at 634, grant of jurisdiction

contained in 8 1334(b).

There is, noreover, an even nore fundanmental problem with the
appel l ees' reliance on Pacor: the Third Grcuit itself has backed away
fromthe interpretation of Pacor that the appell ees advance here. In

fact, the author of Pacor (Judge Garth) has joined in an opinion that

endorses this Court's decision in Wlverine Radio and holds that the

"concei vabl e" test neans that

"[clertainty, or even likelihood is not a requirenent. |In
re Wilverine Radio Co., 930 F.2d at 1143. Bankr upt cy
jurisdiction will exist so long as it is possible that a

proceedi ng may inpact on "the debtor's rights, liabilities,
options, or freedom of action' or the “handling and
adm ni stration of the bankrupt estate.'"

In re Marcus Hook Devel opnent Park, Inc., 943 F.2d 261, 264 (3d Cr.

1991) (enphasi s added).

Q her courts, too, hold that the "conceivabl e" standard neans t hat
actions involving non-debtors that may affect a bankruptcy are within
federal jurisdiction under § 1334(Db). See Debtor Br. 19-20, 22-23
Appel | ees' argunent that sonme of these cases involved certain inpacts
on a bankruptcy (TC Br. 19-20) is plainly wong. See Debtor Br. 22

(discussing In re Wod, 825 F.2d 90, 94 (5th Gr. 1987), and ln re

Anerican Hardwoods, Inc., 885 F.2d 621, 624 (9th Cr. 1989), both

hol ding that "related to" jurisdiction exists when third-party actions



m ght affect the bankruptcy estate).¥
Most inportantly, the appellees' narrow view of "related to"
jurisdiction is also inconsistent with the Suprene Court's decision in

Cel otex Corp. v. Edwards, 115 S. C. 1493 (1995). Although appellees

assert that "sonme inpact on the estate" there "was beyond dispute"” (TC
Br. 20 n.8), the Court's decision indicates otherwise. See 115 S. C.
at 1500 ("related to" jurisdiction established where, if suits against
the debtor's sureties proceeded, (a) the sureties ""would seek to lift
the Section 105 stay to reach Debtor's collateral,'" (b) triggering
actions by debtor to preserve its rights, (c) both of which " could
conpletely destroy any chance of resolving the prolonged insurance
coverage disputes,'" and (d) settlenent of the insurance disputes " nmay
well be the linchpin of Debtor's fornulation of a feasible plan'")
(enphasi s added).

VWhat we have already said largely disposes of the appellees’
related argunent (TC Br. 14-20) that only a direct effect on a
bankruptcy estate can establish jurisdiction under 8 1334(b). The case
law is replete with decisions in which courts have held that actions
i nvol ving non-debtors may indirectly, through a series of events,

af fect a bankruptcy estate. Besides Cel otex, discussed above, the best

exanple may be Coar v. National Union Fire Ins. Co., 19 F.3d 247, 248

y See also |n re Rainbow Sec. Inc., 173 B.R 508, 511-12 (Bankr.
MD. N C 1994) (8§ 1334(b) jurisdiction exists where "the outcone of the
third-party action will determne which party to the third-party action
will be a creditor of the estate,"” which "could have a significant
effect” on the estate, since the estate "m ght very well have defenses”
agalnst sone parties that it would not have agai nst othersé (enmphasi s
added); In re Blue Dianobnd Coal Co., 163 B.R 798, 806 (Bankr. E. D
Tenn. 1994) (there is "related to" jurisdiction over a third-party
di spute that "may affect the amount of Cunberland' s clai magainst [the
debtor]") (enphasis added).




(5th Gr. 1994), where the Fifth Grcuit affirmed a decision that a
suit between a tort clainmant and the debtor's insurer was "related to"

t he debtor's bankruptcy because of "the possibility" that various |egal

issues "mght all be decided in such a way as to affect the bankruptcy
estate.” (Enphasi s added.) The Coar court held that there was
jurisdiction under § 1334(b) even though the bankruptcy estate woul d be
affected by the third-party suit at issue only if a series of
contingenci es occurred: (a) recovery by the tort clainmant against the
insurer; (b) a determnation that the insurance policy was the property
of the estate; (c) a decision that Al abama |aw applied; and (d) if
Al abama | aw applied, the possible inmposition of punitive damages of $5
mllion to $15 mllion per death, with policy limts of only $50

mllion. 1d. See also, e.q., Sanders, 973 F.2d at 482; Anerican

Har dwoods, 885 F. 2d at 624.

In short, to establish jurisdiction under 8 1334(b), the governing
case law does not require that the inpact on the estate be either
certain or direct. It is enough that there is a "conceivable" effect
on the estate. The clainms against the Sharehol ders easily neet this
test.

B. The Litigation Against The Shareholders -- Al Involving Dow

Corning's Products -- Is Likely To Affect Dow Corning's
Bankruptcy In Several Ways.

As denmonstrated in our opening brief, it is certainly
"conceivable" that the clains against Dow Corning s Sharehol ders,
concerni ng Dow Corning's products, will affect Dow Corning' s bankruptcy

in a nunber of respects. The appellees' argunents to the contrary are

based principally on a restrictive view of 8§ 1334(b) jurisdiction that



is not the lawin this Grecuit.

a. Wth respect to whether the Sharehol ders' contribution or
i ndemmi fication clains against Dow Corning mght have a "conceivabl e"
i mpact on the bankruptcy case, the appellees rely primarily on Pacor
(TC Br. 20-21), which held that potential indemification clains did
not establish "related to" jurisdiction unless the debtor was
"automatical | y" subject to indemification liability. 743 F.2d at 995.

The Third G rcuit, however, no longer requires "[c]ertainty, or even

i kelihood," Marcus Hook, 943 F.2d at 264, and in any event, this Court
has squarely rejected Pacor's holding that 8 1334(b) "require[s] a
finding of definite liability of the estate as a condition precedent to

hol ding an action related to a bankruptcy proceedi ng," Sal em Mrt gage,

783 F.2d at 635. Nor was this "dictum" as appellees contend (TC Br.

15 n.5); in both Salem Mrtgage and Wl verine Radio, this Court held
that third-party disputes that mght result in suits against the debtor

were related to the debtor's bankruptcy case. See Sal em Mortgage, 783

F.2d at 634-35 (possible action for breach of contract)®; Wl verine
Radi o, 930 F.2d at 1143 (possible indemity claimj. Thus, this Court's
cases establish that even if there is not yet a judgnent in the
underlying suits, potential clains against the debtor suffice to
establish "related to" jurisdiction. O her courts follow the sane
rule. See Debtor Br. 22-23.

In light of this Court's precedent, there is no doubt that the

= Contrary to appellees' suggestion, the Salem Mrtgage Court did
not express its approval of the bankruptcy court's statenent that " a
bi ndi ng agreement may be appropriate'" in certain circunstances. See

TC Br. 15 n.5; 783 F.2d at 634-35.

- 10 -



contribution and indemification clains that will be pursued by the
Sharehol ders in the event of judgnments or settlenents is enough to
satisfy the test of having a "conceivable" inpact on Dow Corning's
bankr upt cy. In fact, it is undisputed that the Sharehol ders have
al ready asserted cross-clains against Dow Corning in suits concerning
Dow Corning's inplants. R 257, p. 2. In contrast, no such cross-
claims have been filed by 3-M Baxter, or Bristol-Mers.

The appel | ees al so argue that contribution clains, regardl ess of
how they are created, never have an effect on the debtor's estate
because they do not create liability. TC Br. 22-24; O Quinn Br. 19-20.
As far as we are aware, no court has ever adopted such a theory;
certainly, appellees cite no such case. To the contrary, courts have
hel d consistently that contribution and indemity clains against a
debt or have an effect on the size of the estate, the length of tine
bankrupt cy proceedings are pending, and the debtor's ability to finally
resolve its liabilities in the reorgani zati on process. Debtor Br. 22-
23. Appellees' theory is inconsistent even with Pacor, which held that
at least automatic indemifications wll have an effect on the
bankruptcy estate.

b. The appel | ees' | ead argunent concerning the joint insurance
that Dow Corning shares with its Shareholders is that the insurance
will only be depleted through a "chain of events." TC Br. 24-26. But
as we have already denonstrated (pp. 8-9, supra), a direct inpact on
the debtor's estate is not a prerequisite for jurisdiction under 8§
1334(b). And it is well settled that a threat to a debtor's insurance

proceeds is enough to establish "related to" jurisdiction. See Debtor



Br. 19-20; see also Douglas G Baird, The Elenents of Bankruptcy 190
(1992) (courts will stay actions against third parties when "the sane
i nsurance policy covers the debtor and codefendants. Actions agai nst
codefendants could reduce the total obligations of the insurer under
the policy"). It is striking that appellees do not cite a single case
supporting their argunent on the joint insurance.

Mor eover, the appellees present an inconplete and m sl eadi ng view
of the insurance issues. For starters, they limt their focus to
"judgnment s" agai nst the Shareholders (TC Br. 25), conveniently ignoring
t he Sharehol ders' defense expenses, which are also covered by the
policies. See Debtor Br. 11. These defense costs, of course, will run
into the mllions and will be incurred even if the Shareholders are
successful in every case against them

Next, the appellees speculate that the Sharehol ders are
presumably | ooking to their separate primary insurance" before seeking
recovery under the excess policies. TC Br. 25. This ignores the
uncontested fact that Dow Chemical has already notified the insurers
that it is asserting clains against the policies for breast inplant
claims that may reduce coverage otherw se available to Dow Corning.
Furthernore, only sone of the shared insurance is excess coverage;
ot her shared insurance provides for joint primary coverage. Affidavit
of Scott Adanms, p. 2, R 255, attached to Ex. 3. As for the genera
liability coverage, it is true that there are no aggregate limts, but
there are per occurrence linmts, sonething else that appellees do not

mention. See TC Br. 26.

The appel | ees' contention that the bankruptcy court could prevent



t he Sharehol ders from drawi ng down on the shared insurance is off the
mark in two respects. First, it begs the question. It has not yet
been settled in the Dow Corning bankruptcy whether the bankruptcy court
has the power to prevent a co-insured from receiving proceeds of a
jointly-held insurance policy while a co-insured debtor is in
bankruptcy. The uncertainty as to how that issue will be resolved (in
other litigation) is enough by itself to denonstrate a "conceivabl e"
effect on Dow Corning' s bankruptcy. See Debtor Br. 18-20. Second,
appel l ees ignore the possibility that Dow Chemical will prevail on its
contention that, under the joint insurance policies, its insurance
clainms may establish Dow Chemical's priority to the insurance proceeds.
If Dow Chem cal is correct, then even if the bankruptcy court had the
power to prevent paynments of insurance proceeds for the tine being,
that would serve only to delay the day of reckoning, for Dow Chem cal
woul d have priority to the proceeds, whenever they are distributed.

In short, thereis arisk that the district court's order, if not
overturned, wll eviscerate Dow Corning' s insurance coverage. | f
t housands of cases agai nst the Sharehol ders go forward sinultaneously
in an uncoordi nated fashion, the Sharehol ders' defense costs al one --
which are bound to increase dramatically unless pretrial proceedings
are conducted in one forum -- may significantly reduce the pool of
coverage available to Dow Corning. The flood of future litigation
prom sed by plaintiffs' lawers, with all of its attendant costs, w ]l
only exacerbate the problem

As a result, it is clear that the Ilitigation against the
Shar ehol ders could "conceivably" have a significant inpact of Dow
Corning's insurance coverage and thus on its bankruptcy case.

C. The appellees blithely assert that collateral estoppel is an

- 13 -



"unrealistic" fear (TC Br. 29), but given what is at stake, Dow Corning
cannot afford to be so sanguine. See Debtor Br. 24-25 (collecting
cases indicating the risk of collateral estoppel).¥

And even if estoppel were not applicable, a finding of liability
agai nst one of the Sharehol ders on account of Dow Corning's products
and conduct would, as a practical matter, have a substantial adverse
i mpact on Dow Corning in the bankruptcy estimation proceedi ngs, as well
as on any settlement negotiations. In recent answers to
interrogatories filed by the Tort Caimants' Conmittee in the Dow
Cor ni ng bankruptcy proceeding, for exanple, the plaintiffs point to the
recent $14 mllion judgnent agai nst Dow Chem cal in Nevada as evi dence
of the value of their clainms against Dow Corning. In short, it is

inconcei vabl e that continued litigation against Dow Corning' s products

-- regardl ess of whether the naned defendant is one of the Sharehol ders
or the debtor -- will have no effect on the debtor's negotiations and
ability to resolve the very sane clainms, involving the very sane
clai mants, against the very same products in its bankruptcy.

d. The appellees also attenpt to mnimze the burden that
continued litigation against the Shareholders would place on Dow
Cor ni ng. But what is mssing from the appellees' discussion is any
acknow edgenent of the unprecedented scope of this litigation; if the

district court's order is not reversed, thousands of cases -- including

& It is not necessarily true that collateral estoppel is limted to
cases against the "debtor's officers and directors" in which the debtor
had "an obligation to i ndemi fy" the individual defendants. TC Br. 29
n.17. See, e.q., lIn re McDonald Assocs.., Inc., 54 B.R 865, 869
(Bankr. D.R 1. 1985).
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per haps anot her 100,000 -- will go forward in an uncoordi nated, helter-

skelter fashion. Dow Corning' s |awers and enpl oyees had a significant
i nvol vement in the single post-bankruptcy trial that has thus far
proceeded against a Sharehol der. See Debtor Br. 30 n.12. The
inevitable result if this procedure is followed in thousands of
additional trials will be a crushing burden on Dow Corning that is
bound to frustrate the very purposes that are supposed to be served by
filing for reorgani zati on under the Bankruptcy Code.

[1. CLAIMS THAT MAY AFFECT A BANKRUPTCY CASE CAN BE TRANSFERRED UNDER
28 U.S.C. § 157(b)(5) TO THE DISTRICT COURT IN WHI CH THE
BANKRUPTCY | S PENDI NG
The appellees nmake an extraordinary argunent about a district

court's ability to transfer clains that affect a bankruptcy case: they

contend that district courts have no power to transfer any clains

i nvol vi ng non-debtors under 28 U S.C. 8 157(b)(5). TC Br. 33-40. In

other words, even if it is beyond question that clains against third

parties will have an effect on a bankruptcy case -- say, by dissipating

i nsurance proceeds that would otherwi se be available to the estate --

a district court still would have no authority to transfer such a case

to the bankruptcy court wunder the appellees' theory. Rat her, a

district court would have the power to transfer only clains asserted

directly against the debtor.

No court, not even the district court here, has ever adopted such
an extrene limtation on the power to transfer. Indeed, if this Court
were to adopt the approach suggested by appellees, there would be no
opportunity in mass tort litigation (or in many other bankruptcy cases)

to achieve a pronpt, fair, and conplete resolution of all clains that



are related to a bankruptcy.

Appel | ees begin by noting that 8§ 157(b)(5) does not use the word
"transfer.”" TCBr. 33. That is true. But it is well settled that the
statutory | anguage giving a district court the power to "order" where

personal injury clainms "shall be tried" necessarily includes the power

to transfer those clains to the appropriate federal court. |In re Pan
Am_Corp., 16 F.3d 513, 516 (2d Cr. 1994); Baungart v. Fairchild

Aircraft Corp., 981 F.2d 824, 833 (5th Cir. 1993); Calunmet Nat'l Bank
v. Levine, 179 B.R 117, 120-21 (N.D. Ind. 1995). Wthout the power to
transfer, a district court would be powerless to enforce the venue
determ nati on mandated by 8§ 157(b)(5).

The appellees then assert that § 157(b)(5) "is a venue-setting

provision for personal injury tort cases against the debtor." TC Br.

34. But the only case that appellees cite on this point, Inre United

States Lines, Inc., 128 B.R 339 (S.D.N. Y. 1991), says nothing of the

sort. That court ruled only that clains pending in state court could
not be transferred to federal court under 8§ 157(b)(5) -- a hol ding that
is no | onger good | aw, having been rejected by the Second Grcuit. See
Pan Am, 16 F.3d at 516 ("the plain |anguage" of § 157(b)(5)
"authorize[s]" the transfer of cases from state court to federal

court); Calunet Nat'l Bank, 179 B.R at 122 n.7 (sane).

In fact, the existing precedent is exactly contrary to the
appel | ees' argunent. It has been well settled for a decade that
personal injury clainms "related to" a bankruptcy nmay be transferred

under 8 157(b)(5), even though those clains are not "against the



debtor." See, e.q., A H Robins Co. v. Piccinin, 788 F.2d 994, 1010

(4th Gr. 1986) (affirm ng an order transferring clains against non-
debtors to the district in which the bankruptcy was pending;
"[u] nquestionably" the district court "had the power wunder [8
157(b)(5)] to fix the trial venue in its district for all Dal kon Shield
cases").Z Indeed, if transfer of related clains were not permtted,
there would be little point in having courts decide whether a suit
i nvol vi ng non-debtors was "related to" a bankruptcy case; that exercise
only makes sense if a court can do sonething if the cases are related,
i ke ordering a transfer.¥

Besi des bei ng unsupported by precedent, the appellees' theory is
inconsistent with the l|anguage of the statute as well. Most

significantly, appellees would rewite § 157(b)(5), which grants

u The a?pellees' contention that the Robins court did not order the
transfer of clains against non-debtors (TC Br. 36-38) is neritless.
The Fourth G rcuit unequivocally upheld a district court's authority to
order the transfer of "all actions related to the Robins' Chapter 11
case now pending in any federal district court or subsequently
renmoved, " |ncIud|n? claine agai nst non-debtors. 788 F.2d at 998.
Moreover, even appellees admt that courts in other cases have rendered
simlar rulings concerning the power to transfer clains against non-
debtors. TC Br. 11, 34.

8 Inre Wiite Motor Oredit, 761 F.2d 270 (6th Cir. 1985), is not to
the contrary. The Court's statenent that the non-debtor defendants
there "cannot be transferred out of the Jur|sd|ct|on[s# they are now
in " id. at 273-74, was nothing nore than a reflection of the fact that
the clainms agai nst the other defendants, in cases arising out of notor
vehicle accidents, were not related to the debtor's bankruptcy. The
clains against the co-defendants in Wite Mbtor SIﬂEly were not
intertwined with the debtor's reorgani zation efforts like the clains
agai nst the Sharehol ders here, which are based on products nade by Dow
Corning. Nor did the co-defendants have such a relationship with the
debtor and the debtor's products in Lynch v. Johns Mnville Sales
Corp., 710 F.2d 1194 (6th Gr. 1983), which in any event involved the
automatic stay of 11 U.S.C. 8 362, not a notion to transfer.
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district courts the authority to set the venue for trials of "persona

injury tort and wongful death clains"; appellees would add on to the

statutory | anguage the phrase "against the debtor." This reading of 8§
157 is manifestly at odds wth elenentary rules of statutory
constructi on.

The task of construing 8 157(b)(5) nust begin "with the |anguage

of the statute itself." United States v. Ron Pair Enters., Inc., 489

U S. 235, 241 (1989). And there is nothing in the wording of
8§ 157(b)(5) to support the view that a district court's power to set
trial venues for personal injury clains is sonehow limted to clains
asserted against the debtor. The phrases "against the debtor" and
"agai nst the estate" are nowhere to be found in 8§ 157(b)(5). Rather

that section refers broadly to all personal injury clainms within the
bankruptcy jurisdiction. Thus, while clains filed against the estate
are part of the universe of clains enconpassed by 8§ 157(b)(5), they by
no nmeans exhaust that section's reach. |In short, the statute itself is

unanbi guous, meani ng that " judicial inquiry is conplete.

Connecticut Nat'l Bank v. Germmin, 503 U S. 249, 254 (1992). In this
situation, ""the sole function of the courts is to enforce [the
statute] according to its terns.'" Ron Pair, 489 U S. at 241. The
| egi slative history (which in any event does not indicate that Congress
even thought about the types of issues raised by this case) is thus

irrelevant. Connecticut Nat'l Bank, 503 U S. at 254.

The appel |l ees, however, contend that because Congress referred
el sewhere in 8 157 to personal injury clains "against the estate,” it

must have intended to apply this sane |limting qualification to the



district court's powers under 8§ 157(b)(5). TC Br. 34 (quoting 8
157(b) (2)(B)). But basic rules of statutory construction mandate
precisely the opposite conclusion. That Congress qualified personal
injury clains in one section but not in another denonstrates only that

"Congress, when it desired to do so, knew how to restrict the scope of"

personal injury clains. Patterson v. Shumate, 504 U.S. 753, 758 (1992)

(enphasi s added). See also Lynch, 710 F.2d at 1197-98 (it 1is
"particularly appropriate" in construing the Bankruptcy Act to apply
the "fundanmental rule of statutory construction that inclusion in one
part of a congressional schenme of that which is excluded in another
part reflects a congressional intent that the exclusion was not
i nadvertent"). Here, Congress clearly elected not to place in
8§ 157(b)(5) the same limitation that it placed in § 157(b)(2)(B)

Thus, the interpretation proffered by the appellees violates the
"cardi nal canon" of statutory construction, "stated tine and again that
courts nust presume that a legislature says in a statute what it neans

and nmeans in a statute what it says there." Connecticut Nat'l Bank

503 U.S. at 253-54.
G ven that the very purpose of 8§ 157(b)(5) is to centralize clains
related to the bankruptcy in one forum in order to facilitate

reorgani zation, In re Pan Am Corp., 950 F.2d 839, 845 (2d Cr. 1991);

Calunet Nat'l Bank, 179 B.R at 121, Congress's decision to subsune all

"related to" clainms under the statute's scope nakes perfect sense
Section 157(b)(5) addresses the inportant question of where persona
injury clainms within 8 1334 bankruptcy jurisdiction should be tried, it

gives the district court where the bankruptcy is pending the



responsibility for making the decision, and it provides that court the
opportunity to centralize clainms where doing so is in the debtor's
i nterest. Thus, Congress gave district courts the ability, in
appropriate cases, to transfer all personal injury clains "related to"
a bankruptcy because wi thout this power, courts could not elimnate
fragmented, duplicative, and wasteful Ilitigation of "related to"
claims, which inevitably harns the reorgani zati on process.

There is no basis -- in precedent, logic, or the |anguage of 8§
157(b)(5) -- to deprive district courts of the flexibility to
consolidate all related clains in the district in which the bankruptcy
is pending. Appellees' efforts to take that option away fromdistrict
courts should be rejected. ¥
[11. THERE IS NO BASI S FOR MANDATORY ABSTENTI ON.

The appellees further attenpt to evade the expansive scope of
"related to" jurisdiction by asserting that the district court would be
required, under 28 U S.C 8§ 1334(c)(2), to abstain from exercising
jurisdiction over clainms "that originated in state court and coul d not
have been commenced in federal court.” TC Br. 41. But mandat ory

abstention wunder 8 1334(c)(2) does not apply here, for three

i ndependent reasons. ¥

9 At one point, appellees, in passing, question whether there was
adequate notice of the notion to transfer. TC Br. 18. This is, to say
the | east, surprising. The tort claimants and their counsel obviously
had notice of the notion to transfer; they filed nore than 100 separate
responses to the notion and participated fully in oral argument (R
410, pp. 58-194).

o Nor is there any nerit to the appellees' argunent that if this
Court reverses, the district court should be given the opportunity to
consi der discretionary abstention under 8 1334(c)(1). TC Br. 39-40.
The district court has already indicated, in no uncertain terns, that

(continued...)
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First, "personal injury cases," like those at issue in all of the

breast inplant litigation, "are not subject to this nandatory

abstention provision." Wite Mtor Credit, 761 F.2d at 272 (enphasis

added). Accord In re Hughes, 98 B.R 115, 119 (Bankr. D.D.C. 1988)

("mandatory abstention [is] inapplicable to this action,” which
i nvol ved personal injury and wongful death clains agai nst debtor and
non- debt or) . &

Second, because there are thousands of breast inplant clains --

(¢, .. continued)
it will not abstain:

"As to the issue of federal jurisdiction, in the event that
the Sixth Grcuit reverses this Court's finding and hol ds
that the Court does have jurisdiction over Dow Chem cal and
Corning, Inc., the Court will thereafter assune jurisdiction
over the clainms against Dow Chemical and Corning. lInc.
pursuant to 28 U S.C. 8 1334(b), the Court's ‘related to
jurisdiction."

R 405, p. 2 (enphasis added). Appellees' argunment on discretionary
abstention ignores the clear thrust of this statenent by the district
court. See also R 389, pp. 12-20; R 388, p. 6 (refusing to abstain
under 8 1334(c)(1) for clains involving the debtor or clains against
the non-debtors). In addition, the court's refusal to exercise its
di scretion to abstain under 8 1334(c)(1) cannot be revi ewed on appeal.
28 U S. C. § 1334(d).

i The White Mtor Court relied on 28 U S.C. 88 157(b)(2)(B) and
(b)(4). Section 157(b)(4) states that all non-core proceedi ngs under
8§ 157(b)(2)(B) "shall not be subject to the mandatory abstention
provisions." Section 157(b)(2)(B), in turn, provides that |iquidation
or estimation of "personal injury tort or wongful death clains against
the estate" are non-core proceedings. This |anguage enbraces persona
injury and wongful death clains brought directly agai nst Dow Corni ng

as well as clains brought indirectly against the estate, i.e., clains
concerning Dow Corning products brought against Dow Chem cal and
Corning, both of which will pursue contribution or indemity clains

agai nst Dow Corning. See, e.q., Robins, 788 F.2d at 999 (when a third
party may seek indemity froma debtor in connection with a clai mnade
against the third party, "the debtor nay be said to be the real party
defendant and . . . a judgnent against the third-party defendant will
in effect be a judgnment or finding against the debtor"); United States
v. Dos Cabezas Corp., 995 F.2d 1486, 1491 n.3 (9th Cr. 1993) (sane).
In both of these cases, the courts affirnmed stays of actions against
third parties that were sufficiently linked with the debtor; the sane
reasoni ng neans that nandatory abstention does not apply either.
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with tens of thousands of new cases likely in the near future, see
Debtor Br. 8 n.4 -- these clains cannot possibly be "tinely
adj udi cated” in state court, as required by 8 1334(c)(2) itself. The
principal purpose of the "tinely adjudicat[ion]" requirenent is to
ensure that state court litigation is not allowed to delay the
adm ni stration of the bankruptcy or the debtor's ability to reorganize

its business. J.D. Marshall Int'l, Inc. v. Redstart, Inc., 74 B.R

651, 654-55 (N.D. Ill. 1987). And in considering this issue, as one
must, fromthe standpoint of the inpact on the debtor's bankruptcy, the
Court in a nmass tort case necessarily has to look at the tort clainms as
a group rather than focusing on any specific claim?¥

Thus, it is not relevant that any particular claim (or even a
handful of clainms) could be tried pronptly in a given state court. The
overwhel m ng majority of breast inplant clains against the Sharehol ders

are not set for trial (or anywhere near being ready for trial), and a

2/ \Wile the appellees (TC Br. 44) have cited one case actually
hol ding that the renoving party has the burden on whether tinel
adjudication will occur in state court, Acolyte Elec. Corp. v. City o

New York, 69 B.R 155, 180 (Bankr. E.D.N. Y. 1986), aff'd, 1987 W. 47763
(EED.NY. Mar. 27, 1987), the great weight of authority is that this
burden is nore properly placed on the party seeking nandatory

abstention. See, e.d., In re Nationw de Roofing & Sheet Metal. |nc.

130 B.R 768, 779 (Bankr. S.D. Chio 1991) (citing nunerous cases); |ln
re GEorgou, 157 B.R 847, 851 (N.D. Il1l. 1993); In re Joshua Sl ocum
Ltd., 109 B.R 101, 107 (E.D. Pa. 1989); Borne v. New Oleans Health

Care, Inc., 116 B.R 487, 493-94 (E.D. La. 1990). The appellees here
have not net this burden.

- 22 -



resolution of all breast inplant clainms is necessary to enhance Dow
Corning's ability to admnister its estate and fornulate a plan. The
best way to acconplish that gargantuan task pronmptly and economi cally
is to centralize the litigation in one forum thus preserving the
opportunity to coordinate discovery and resolve commpn issues in one
proceedi ng, rather than thousands. The vast majority of states have
not established any centralized coordination of breast inplant suits in
that state, and only a federal court has the power to coordi nate these
cases on a national level or resolve comobn issues in a single
proceeding. As a result, if the clains against the Shareholders are
scattered around the country for litigation, it may be upwards of a
decade before the lawsuits are resolved. That would undermine, if not
entirely obstruct, the central purpose of the bankruptcy schenme: to
al | ow consolidation of all clains that may affect a bankruptcy in order

to facilitate the debtor's ability to reorganize pronptly. J. D

Marshall Int'l, 74 B.R at 655 (where abstention could cause "serious
and unnecessary delay in admnistration or liquidation of the estate,"”
mandat ory abstention is "inapplicable").

Third, for the clains involving the Sharehol ders to be subject to
mandat ory abstention, the appellees nust denonstrate that an action

with respect to those clains "could not have been commenced in a court

of the United States" absent "related to" jurisdiction. 28 US C 8§
1334(c)(2). No such showing is possible. To begin with, these clains
fall within the i ndependent jurisdictional basis of 28 U S.C. § 1367(a)
(providing supplenental jurisdiction "over all other clainms that are so

related to clains" in an action already within the district court's



jurisdiction "that they formpart of the same case or controversy").¥

In addition, the clains against the Sharehol ders coul d have been
filed in federal court based on diversity of citizenship under 28
U S C 8§ 1332. That many plaintiffs may have naned non-diverse parties
in order to defeat diversity and frustrate renoval (prior to Dow
Corning's bankruptcy filing) is irrelevant to application of §
1334(c)(2). Like the bankruptcy renoval statute, 28 U.S. C. 8 1452(a),
a claimby-claim analysis is required by the mandatory abstention

| anguage in 8 1334(c)(2) (referring to "a State law claimor State |aw

cause of action . . . with respect to which an action could not have

been commenced"” in federal court absent jurisdiction under 8 1334(b))

(enmphasi s added). See J.D. Marshall, Int'l, 74 B.R at 654 (" a

district court nust abstain fromhearing a pure state law claim.
where the claimcan be tinely adjudicated in state court'") (enphasis

added); Mcon Prestressed Concrete Co., 46 B.R 727, 729 (MD. Ga.

= There can be no doubt that the clains involving Dow Corning are
"related to" Dow Corning's reorganization proceedings. See, e. % ,
Zerand-Bernal Goup, Inc. v. Cox, 23 F.3d 159, 161 ?7th Cr. 1994).
And the clains against the Sharehol ders -- based on the sane alleged
defects in Dow Corning's products that are alleged in the clalns
agai nst Dow Corning -- are sufficiently related to the clains agai nst
the debtor to be part of the sane "controversy." Mel aned v. Lake

County Nat'l Bank, 727 F.2d 1399, 1403 (6th Gr. 1984); In re Cuyahoga
Equi p. Corp., 980 F.2d 110, 115 (2d Cir. 1992%; In re Petrolia Corp.,
79 B.R 686, 689-90 (Bankr. E.D. Mch. 1987). | ndeed, the "broad
grant” in 8§ 136711a) even provides jurisdiction for clains against
arties over which the court would not have original jurisdiction.
1ggé$quez v. Pacificare of Texas, Inc., 980 F.2d 1014, 1018 (5th Cir.

~ Further, the appellees incorrectly contend that supplenental
jurisdiction cannot apply here; courts have held regularly that
district courts have suppl enent al é'uri sdiction in cases brought under
8§ 1334. Cuyahoga Equip. Corp., 980 F.2d at 115; In re M chigan Real
Estate Ins. Trust, 87 B.R 447, 458 (E.D. Mch. 1988); Weboldt Stores,
nc. v. Schottenstein, 111 B.R 62, 166 (N.D. 1I1l. 1990). The

appel I ees’ reliance (TC Br. 32 n.20) on In re Walker, 51 F.3d 562 (5th
Cr 1995), is msplaced since MWalker expressly Ilimted its

supbl emental jurisdiction holding to bankruptcy courts, not district
courts. 1d. at 571-73.
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1985) ("abstention would be mandatory if MPC s counterclaimcould not

have been comenced in this federal court"” absent bankruptcy

jurisdiction) (enphasis added), overruled on other grounds, Tidwell v.

Omi Petrol., Inc., 164 B.R 188 (MD. Ga. 1994). Therefore, because

the clains against the Sharehol ders could have been filed in federal
court without regard to whether they are "related to" Dow Corning's
bankruptcy case, they are not subject to mandatory abstention.
CONCLUSI ON
The district court's refusal to transfer the clains against the

Shar ehol ders shoul d be reversed.
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