No. 95-939

In the Supreme Court of the United States

OcToBER TERM, 1995

IMMIGRATION AND NATURALIZATION SERVICE, Petitioner,
V.

MOHAMMED BAHER ELRAMLY, Respondent.

On Writ Of Certiorari To The
United States Court Of Appeals
For The Ninth Circuit

BRIEF FOR RESPONDENT

RuDY AGUIRRE JAVIER H. RUBINSTEIN
Law Offices of Rudy Aguirre Counsdl of Record
36 N. Garfield Avenue JAMES D. HOLZHAUER
Alhambra, California 91801 RoBERT M. Dow, Jr.
(818) 282-9179 LiLy Fu

JOsEPH A. STARKMAN
Mayer, Brown & Platt
190 South LaSalle Street
Chicago, Illinois 60603
(312) 782-0600

Counsel for Respondent




[
QUESTIONS PRESENTED

1. Whether the Board of Immigration Appeals(BIA) may
require an alien who meets each of the eligibility requirements of
Section 212(c) of the Immigration and Nationality Act, 8 U.S.C.
§212(c), toshow “unusud or outstanding equities’ beforethe BIA will
even consder whether thedien individually qualifiesfor awaiver of
deportation based upon al of therdevant factorsidentified by the BIA,
including the nature, recency and seriousness of theaien'sdeportable
offense.

2. Whether the Court of Appedlscorrectly held that the BIA
abused itsdiscretion in denying respondent adiscretionary waiver of
deportation under Section 212(c) of the Immigration and Nationdity
Act, 8 U.S.C. § 212(c), without considering each of the factors
previoudy identified by the BIA asrelevant under 8 212(c), including
the nature, recency and seriousness of respondent’s single 1982 drug
offense.
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OPINIONS BELOW

Theinitia opinion of the court of appeas(Pet. App. 1a7d) is
reported at 49 F.3d 535. Thecourt of appeals superseding opinion
(Br. In Opp. App. 1a-8a) isreported at 73 F.3d 220. The decisions
of theBoard of Immigration Appeals (Pet. App. 8a-17a) and Immigra-
tion Judge (id. at 18a-25a) are unreported.

JURISDICTION

The judgment of the court of appeals was entered on March 2,
1995. A petition for rehearing was denied on August 15, 1995. Pet.
App. 26a. On November 3, 1995, Justice O'Connor extended the
timeinwhichtofileapetition for awrit of certiorari to and including
December 13, 1995. The petition for awrit of certiorari wasfiled on
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December 13, 1995, and was granted on March 18, 1996. The
jurisdiction of this Court isinvoked under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONSINVOLVED

Section 212(c) of the Immigration and Nationdity Act, 8 U.S.C.
§1182(c) (asineffect at al timesrelevant to this case), provides as
follows:

Alienslawfully admitted for permanent residence
whotemporarily proceeded abroad voluntarily and
not under an order of deportation, and who are
returning to alawful unrelinquished domicile of
Seven consecutive years, may be admitted inthe
discretion of the Attorney Genera without regard
tothe provisionsof subsection (a) of thissection
(other than paragraphs (3) and (9)(C)) * * *. The
first sentence of this subsection shall not apply to
an alien who has been convicted of one or more
aggravated feloniesand has served for such felony
or feloniesaterm of imprisonment of at least 5
years.

STATEMENT

1 Respondent Mohammed Baher Elramly is a native of
Egypt who lawfully entered the United States on November 24, 1976
at theageof 24. Pet. App. 18a. Respondent previoudly obtained a
bachelor’ s degree in geophysical engineering, and later partially
completed amaster’ s degree program at the University of Michigan.
R.76-77. 1n 1979, respondent married aUnited States citizen and on
February 18, 1981 became alawful permanent resident. Between
1980 and 1988, respondent and his wife became parents to three
United States-born daughters. R. 72. Respondent has no immediate
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family in Egypt; hisonly brother isaUnited States permanent resident.
R. 84-85.

On March 21, 1983, respondent pled guilty to two counts of
delivery of $100 of hashish to an undercover police officer. Br. In
Opp. App. 2a. Respondent testified that he was merely using the
hashish with the undercover officer but that the drugsbelonged to his
brother-in-law. No saeof any drugstook place. R. 88. Since 1983,
respondent has neither used nor sold any drugs, or consumed any
alcohol (for religiousreasons). Pet. App. 12a-13a, 21a; R. 94-95,
160. Respondent was fined $2,700, given a 3-year suspended sen-
tence, and sentenced to 90 daysin jail and 3 years probation. Pet.
App. 12a. In sentencing respondent, the court found that he * was not
likely again to engage in acriminal course of conduct.” R. 226.
Respondent served only 60 daysof his sentence for good behavior.
R. 85. Sincethat time, respondent has been gainfully employed asa
carpenter and contractor. R. 194, 210.

On February 9, 1990, petitioner issued an Order to Show Cause
charging respondent with deportability under § 241(a)(11) of the
Immigration and Nationality Act (“INA”), 8U.S.C. § 1251(a)(11),
based solely on respondent’ ssingledrug conviction sevenyearsearlier.
R. 270. After a hearing to confirm his deportability, respondent
applied for awaiver of deportability under § 212(c).

Theimmigration judge, dthough finding thet “thisisavery difficult
casg’ (R. 173), and “[t]he positive and negative equitiesin this case*
** extremely close,” denied respondent’ sapplication. Pet. App. 24a.
Asfactorsfavoring 8 212(c) relief, theimmigration judge cited respon-
dent’ slong-standing residence and family tiesin the United States,
including three U.S. citizen daughters whom he supports, his continu-
ous employment and level of education, hisvolunteer work within the
Mudim community, evidence of hisrehabilitation, and the absence of
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any immediatefamily in Egypt. Id. at 22a-24a. Balanced against these
positivefactors, theimmigration judge noted, without elaboration, that
“[0]nthe other hand, Respondent was convicted of avery seriousdrug
offense.” 1d. at 24a.

2. On March 4, 1993, the BIA dismissed respondent’s
apped. TheBIA “agreg[d] with theimmigration judge’ s assessment
that the respondent’ slength of residencein this country and presence
of three United States citizen children are substantial equities. It
appears that the respondent enjoys a close relationship with his
daughters. Further, the respondent’ sactivitiesinthe Modem commu-
nity, membership in asportsman’s club, and the affidavits of friends
and former employerswhich are positive and supportive, reved some
effort towards rehabilitation.” Pet. App. 15a.

Liketheimmigration judge, however, the BIA held that because
“the respondent stands convicted of avery serious drug offense,” he
would be required to demonstrate “ “unusual or outstanding' counter-
vailing equities before a favorable exercise of discretion will be
consdered.” Pet. App. 113, 16a. TheBIA’sopinion did not address
the nature, recency or seriousness of respondent's 1983 drug convic-
tion. Ingtead, it Imply noted that “[t]he immigration judge weighed the
respondent’ sequitiesagaingt the seriousness of hiscrimina conviction
in reaching her concluson that awaiver of inadmissibility under section
212(c) of the Act is not warranted.” Id. at 16a. The BIA then
concluded by stating that it “ agree[d] with theimmigration judge’s
assessment of the equities and the adverse factors and with the
immigration judge’ s conclusion that the respondent does not merit a
212(c) waiver in the exercise of discretion.” 1d. at 16a-17a.

3. Respondent filed atimely appeal with the Ninth Circuit,
challenging the BIA’ s decision denying him § 212(c) relief on the
grounds that the BIA abused its discretion by failing to take into
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account the actual nature, circumstances and lack of recency of his
single 1982 drug offense. The court of gpped s agreed, vacating and
remandingtheBIA’ sdecison”[b]ecausethe[BIA] failed to examine
the particular nature of Elramly’s drug offense and categorically
concluded that it wasa "seriousdrug offense.”” Br. In Opp. App. 2&
3a

The court of appeals explained that in applying 8 212(c), “the
BIA must balancethe socia and humanefactorsfavorableto Elramly
agang the adverse factorsthat show hisundesirability as apermanent
resident. So that we may evaluate the BIA’s application of section
212(c), the BIA must also “indicate how it weighed the factors
involved and how it arrived at its conclusion.”” Br. In Opp. App. 4a
(quoting Yepes-Prado v. INS 10 F.3d 1363, 1365-66, 1370 (9th Cir.
1993)).

Although finding that the BIA had properly considered “all of
Elramly’ s equities” which supported § 212(c) relief, the court of
appeals held that the BIA failed to properly consider the relevant
adverse factors—in particular, the “seriousness’ of his 1983 drug
conviction:

In weighing the negative factors, the BIA should
have consdered Elramly’ sdrug conviction “onan
individua basisrather than in ablanket fashion.”

Rather than considering the particular nature of

Elramly’s drug offense, however, the BIA

automatically treated the offenseasa‘“ very serious
drug offense.” This was error. Delivering
$100.00 worth of hashish is not the same as
conspiring to distribute $50,000 worth of cocaine.
By treating Elramly’ s offense categorically asa
“very seriousdrug offense,” the BIA incorrectly
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lumped together a disparate range of drug of-
fenses. Even drug offenses come in degrees of
Sseriousness.

Br. In Opp. App. 5a(citing Yepes-Prado, 10 F.3d at 1371; Matter
of Coelho, Interim Decision 3172, at 2 (BIA 1992)).

The court of appealsheld that the BIA’ s decision to automati-
caly require respondent to make ashowing of “ “unusua or outstand-
ing' equities* * * was an error of great consequence” since “over-
coming the “outstanding' equities requirement has proven to be an
extremdy difficult hurdie” Br. In Opp. App. 5a6a. Inthisregard, the
court noted that the Sixth Circuit previoudy had “ expressed concern”
over the BIA's gpparent “ de facto policy of denying 8 212(c) relief to
diensconvicted of adrug offense” The Ninth Circuit concluded that
because

classficationas” serious’ leadsto arequirement of
“unusual” or “outstanding” equities, that
categorization is not to be imposed in arigid
manner inevitably compdling thedenid of rdief; it
isstill essential that the seriousness of the peti-
tioner’ sparticular conduct beassessedindividualy
in determining its weight as an adverse factor.
Yepes-Prado, 10 F.3d at 1371. The proper
approach is*to balance the positive and negative
factors of an individual case when making a
discretionary determination under section 212(c)
of the Act.” Matter of Burbano at 8, 1994 WL
520994 (emphasis added).

Br. In Opp. App. 6a n.4 (emphasisin original). Because of the
relatively minor nature of respondent’ s drug conviction and the fact that
it occurred 7 years earlier, the Ninth Circuit held thet the BIA’ sfallure
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to consider respondent’ s adverse factors was not “harmless” error,
and constituted an abuse of discretion:

[H]ad the BIA takeninto account the actual nature
of Elramly’s drug offense, it may well have
reached adifferent result. * * * Itistruethat there
were some other negativefactors, but the BIA’s
decisonclearly indicatesthat the drug offensewas
decisve. The BIA thusclearly erred by failing to
consder theparticular nature of Elramly’ soffense
and itsreflection on hisundesirability asaperma
nent resident.

Br. In Opp. App. 7a& n.7. TheNinth Circuit vacated and remanded
the BIA’ sdecisonfor are-determination of respondent’ seligibility for
§212(c) relief. 1d. at 8a.

SUMMARY OF ARGUMENT

|. Section 212(c) of the INA was enacted by Congress as a
humanitarian measure to ameliorate the harsh consequences of
deportation to long-standing lawful permanent residents of the United
States, including separation from children and other family members
lawfully resident in the United States. To address these concerns,
Congress created broad eligibility criteriato ensure that al eligible
permanent residents could seek awaiver of deportability based upon
the particular circumstances of their case. 1n § 212(c), Congressaso
identified the various categories of alienswho, by virtue of having
committed certain criminal offenses, should be barred from seeking
relief.

In this and other cases, the BIA has engrafted an additional
eligibility condition onto § 212(c)—requiring alienswho commit a
“seriousdrug offense” (i.e., any drug offense other than smple posses-
sonfor persond use) to show “ unusud or outstanding equities’ before
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the BIA will even consider exercising itsdiscretion under § 212(c).
Under the BIA's rule, if an alien cannot demonstrate unusual or
outstanding equities, the dien's request for a212(c) waiver is sum-
marily denied regardless of the nature, recency, or seriousness of his
or her deportable offense, even though the BIA itself has held such
factorsto berelevant under § 212(c). See Pet. Br. 14. Applying that
rule in this case, the BIA denied respondent's application for a
8 212(c) waiver for failling to demonstrate unusual or outstanding
equities, and without considering the relatively minor and isolated
nature of respondent's 1982 drug offense.

In short, by requiring unusual or outstanding equities as a
condition to the exercise of itsdiscretion, the BIA has dramatically
altered the scope of 8 212(c) by appending anew eligibility require-
ment that Congress never included. In 8§ 212(c)—the only relief
provison limited to lawful permanent resdents—Congressddliberately
fashioned broad digibility criteriato ensure aflexible exercise of case-
specificdiscretionin order to achievethe humanitarian objectivesthe
statute was meant to foster. Instead of exercising that discretion, the
BIA has narrowed the class of aliens that Congress has said are
eligible to seek relief under § 212(c). In particular, even though
Congress determined in 8 212(c) that aliens convicted of aggravated
feloniesaredligibleto seek relief under itsterms so long asthey have
not served 5 years or morein prison for such felonies, the BIA has
decided that Congressdid not go far enough, and that “ serious’ drug
offenders should not be eligible to seek relief under 8 212(c) unless
they can show unusua or outstanding equities. That isnot ajudgment
the BIA was empowered to make.

Thetext of § 212(c), particularly when viewed in its context
withintheINA, confirmsthat Congressreserved to itsdf the exclusive
authority to determine who should be digible to seek a discretionary
waiver of deportation and who should not. TheINA aso makesclear
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that where Congress hasintended to impose hardship or heightened
equities requirements as a condition of digibility, it has said so
explicitly. Itsfailureto require such ashowingin § 212(c) “wasno
ample accident of draftsmanship.” INSv. Phinpathya, 464 U.S. 183,
191 (1984). Moreover, as this Court held in INS v. Cardoza-
Fonseca, 480 U.S. 421 (1987), the Attorney General cannot
artificidly limit thescope of her own discretion by smply ratcheting up
thedigibility criteriaset by Congressfor seeking relief from deporta:
tion. That, however, isprecisaly what the Attorney General has done
once again.

I1. The Government's defense of the BIA's rule must be
rejected. Forinstance, itsattempt to characterizethe BIA'sruleasan
exercise of the Attorney Generd's rulemaking powersfails snce even
the BIA has acknowledged that § 212(c) requires case-by-case
adjudication, and thusisill-suited to the sort of rigid adjudicative
rulemaking that the Government now isasking thisCourt tobless. The
Government'srequest for deference similarly missesthe point since
Congress specifically has spoken to the digibility of drug offenders
under 8 212(c) and left nogapsfor the BIA tofill. Mostimportantly,
though, the BIA'srulemust be rejected because it does not reflect a
reasonable construction of § 212(c) and arbitrarily lumps together
alienslike respondent who have committed relatively minor drug
offenses with alienswho have committed far more serious offenses,
and treatsthem identically by rendering them all indligiblefor relief
unless they can show unusual or outstanding equities.

The BIA's rule also cannot be justified (as the Government
clams) asan attempt Smply to makeit moredifficult for drug offenders
to obtain § 212(c) relief, sncethe BIA dready hastaken care of that
by adopting a“diding scale’ approach under which the quantity of
equitiesan dienmust demongtrateto merit 8 212(c) rdief istalored to,
among other things, the nature, seriousness and recency of thedien's
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offense. The pointisnot that aliens convicted of seriousdrug offenses
cannot be required to make a greater showing of equities under the
BIA's“diding sca€” inorder to merit relief under § 212(c). Itisthat
every eligible alien is entitled to step onto that “scale.”

1. Inthefina analyss, it isundisputed that the BIA denied
respondent’s application for awaiver of deportability under 8 212(c)
without consdering therelatively minor andisol ated nature of his1982
drug offense. TheBIA'sown decisions, however, make clear that the
nature, recency and seriousness of an dien'soffense arerelevant to the
exerciseof discretion under §212(c). Thus, thisCourt'sadministrative
law decisonsmake clear that the Bl A'sfallureto consider such factors
congtituted an apparent abuse of itsdiscretion. The court of appeals
properly vacated and remanded the BIA's decision on that basis, and
should be affirmed by this Court.

ARGUMENT

|.  THE BIA’S*“UNUSUAL OR OUTSTANDING EQUI-
TIES’ REQUIREMENT IRRECONCILABLY CON-
FLICTSWITH THE TEXT AND PLAIN MEANING OF
§ 212(c).

A. TheText Of §212(c) And The BIA'sOwn Decisons
Require A Flexible Exercise Of Case-Specific
Discretion By The Attorney General.

1 Section 212(c) of theINA, 8U.S.C. §1182(c), provides
that the Attorney Generd, in her discretion, may waive certain grounds
of deportability for permanent resident alienswho have been continu-
oudly present inthe United Statesfor at least 7 years." Section 212(c)

' Amicus curiae Washington Legal Foundation argues that because

8§ 212(c) refers only to grounds of excludability, it does not apply to deportation
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originally was enacted as the Seventh Proviso to Section 3 of the
Immigration Act of 1917, ch. 29, 39 Stat. 874, which provided “[t]hat
diensreturning after atemporary absence to an unrelinquished United
States domicile of seven consecutive years may be admitted in the
discretion of the[Attorney General], and under such conditionsashe
may prescribe.” The statute was enacted as a humane provision to
lessen the harshness of separating long-standing residentsof theUnited
States from their families and other loved ones due to an excludable
offense.?

The Seventh Proviso was criticized after its passage because
aienswho had entered the United Statesillegdly, or who had been de-

proceedings. In fact, the applicability of § 212(c) (and its predecessor) to
deportation cases has been accepted uniformly by every circuit, by commenta-
tors and by the BIA for more than 50 years. See, e.g., Goncalvesv. INS6 F.3d
830, 836 (1st Cir. 1993) (Breyer, C.J)) (“[a]lthough on its face [§ 212(c)] applies
only to resident aliens who have temporarily left the United States and seek
readmission, case law has extended its application to resident aliens who have
not left the United States’); Francisv. INS, 532 F.2d 268, 272-73 (2d Cir. 1976);
Matter of Slva, 16 1. & N. Dec. 26 (BIA 1976); Matter of L, 11. & N. Dec. 1 (BIA
1940); Matter of A, 21. & N. Dec. 459 (BIA 1946), approved by Atty. Gen. (1947);
3 C. Gordon, S. Mailman & S. Yale-Loehr, IMMIGRATION LAW & PROCEDURE
8§ 74.04[2][f], at 74-49 (1995) (collecting cases). Congress also routinely has
acknowledged the applicability of § 212(c) in deportation proceedings (see, e.g.,
136 Cong. Rec. S6604 (May 18, 1990) (“Section 212(c) provides relief from
exclusion, and by court decision from deportation”) (Stmt. of Sen. Dole); H. Rep.
No. 101-681, 101st Cong., 2d Sess., at 151 (1990); 140 Cong. Rec. S2291 (Mar. 2,
1994) (Stmt. of Sen. Simpson)), as has the Attorney General. See 8 C.F.R.
8§ 212.3(b), 212.3(e)(1). The Government now too concedes this point. See Pet.
Br. 3.

2 See S Rep. No. 355, 63d Cong., 2d Sess., at 6 (1914) (“it seemsonly just
and humane to invest the Secretary of Labor with authority to permit the
readmission to the United States of aliens who have lived here for along time
and whose exclusion after a temporary absence would result in peculiar or
unusual hardship”); S. Rep. No. 352, 64th Cong., 1st Sess,, at 6 (1916) (same).
See also Francis, 532 F.2d at 270 (summarizing legidative history).
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ported and thereafter sought re-entry, also were eligible to seek a
waiver. See S. Rep. No. 1515, 81st Cong., 2d Sess. 384 (1950).
Thus, it was recommended that the Seventh Proviso be modified to
limit digibility only to thosedienslawfully admitted for permanent resi-
dence, who departed from the United States voluntarily and not under
anorder of deportation, and who were not excludable on “ subversive’
charges. The Seventh Proviso was then re-codified in 1952 as
§212(c), borrowing the* unrelinquished domicileof seven consecutive
years’ reguirement from the Seventh Proviso, but requiring that digible
aliens be “lawfully admitted for permanent residence.”

Unlike other formsof relief inthe 1952 Act, like suspension of
deportation (8§ 244), withholding of deportation (§ 243(h)), and
political asylum (8 208), § 212(c) does not specify criteriato guidethe
Attorney Generd's discretion in deciding whether to grant relief. This
omission wasdeliberate so that the Attorney General would be*“left
with sufficient discretionary authority to admit any lawfully resident
aliensreturning from atemporary visit abroad to alawful domicile of
seven consecutiveyears.” S. Rep. No. 1515, 81st Cong., 2d Sess.,
at 384 (emphasis added).?

¥ Seealso Francis, 532 F.2d at 272 (“ Congress was concerned that there
be some degree of flexibility to permit worthy returning aliens to continue their
relationships with family members in the United States despite a ground for
exclusion”); Lok v. INS, 548 F.2d 37, 39 (2d Cir. 1977) (noting that § 212(c) “was
enacted by Congress to provide the Attorney General the flexibility and discre-
tion to permit worthy aliens to continue their relationship with family members
in the United States despite aground for exclusion”); Whitev. INS, 75 F.3d 213,
216 (5th Cir. 1996) (*By creating the § 212(c) waiver process, Congress autho-
rized the Attorney General to protect aliens with close ties to this country from
suffering extreme hardship as aresult of deportation”).
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For amost 40 years after itsre-codification in 1952, § 212(c)
remained untouched by Congress. Inthe lmmigration Act of 1990,
however, Congress narrowed 8 212(c)'seligibility criteriaand barred
relief for any dien “convicted of an aggravated felony who has served
aterm of imprisonment of at least 5 years.” Pub. L. No. 101-649,
88 511, 601(d), 104 Stat. 4978, 5052, 5075-76. In the Miscella
neous and Technica Immigration and Naturaization Amendments of
1991, Pub. L. No. 102-232, § 306(a)(10), 105 Stat. 1733, Congress
further narrowed § 212(c) to require aggregation of prison time for
different aggravated felonies for purposes of the 5-year bar. It also
barred 8§ 212(c) relief for aliens convicted of child abduction, terrorist
activities, Nazi war crimes and other offenses. See 8 U.S.C.
88 1182(c), (8)(3) & (a)(9).

2. Because § 212(c) does not list the factors which the
Attorney General must consider in exercising her discretion, the BIA
hasidentified a host of favorable and adverse factors that must be
considered in each case. Asexplained in Matter of Marin, 16 1. &
N. Dec. 581, 584-85 (BIA 1978), “[i]n order to provide the frame-
work for an equitable application of discretionary relief, the Board has
enunciated factors relevant to theissue of whether section 212(c) relief
should be granted as a matter of discretion. * * * The standards
provided in this area have of necessty been generd in nature” These
various factors were summarized by the BIA in Matter of Buscemi,
191. & N. Dec. 628 (1988) asfollows:

Favorable considerations have been found to
include suchfactorsasfamily tieswithinthe United
States, residence of long duration in this country
(particularly when the inception of residence
occurred at ayoung age), evidence of hardship to
the respondent and hisfamily if deportation oc-
curs, service in this country’s armed forces, a
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history of employment, the existence of property
or businessties, evidence of value and serviceto
the community, proof of genuinerehabilitationif a
crimind record exists, and other evidenceattesting
to a respondent’s good character. Among the
factors deemed adverseto an dien are the nature
and underlying circumstances of the exclusion
ground at issue, the presence of additional signifi-
cant violations of this country'simmigration laws,
the existence of a criminal record and, if so, its
nature, recency, and seriousness, and the pres-
enceof other evidenceindicative of arespondent’s
bad character or undesirability as a permanent
resident of this country.

Id. at 633 (citing Marin) (emphasis added). See also Matter of
Coelho, Interim Decision 3172, at 5 (BIA 1992); Matter of Ed-
wards, Interim Decision 3134, at 6 (BIA 1990); Matter of Burbano,
Interim Decision 3229, at 5 (BIA 1994); Matter of Cerna, Interim
Decision 3161, at 8 (BIA 1991).

The BIA balances thesefavorable and adversefactorsin each
case using a“dliding scale’:

The equitiesthat an applicant for section 212(c)
relief must bring forward to establish thet favorable
discretionary action iswarranted will dependin
each case on the nature and circumstances of the
ground of exclusion sought waived and on the
presence of any additional adverse matters. As
the negativefactorsgrow more serious, it becomes
incumbent upon the applicant to introduce addi-
tiond offsetting favorable evidence, which in some
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casesmay havetoinvolveunusua or outstanding
equities.

Marin, 16 I. & N. Dec. a 585. In opting for this case-specific
ba ancing approach, the BIA chosenot to* adopt[] aninflexibletest for
an immigration judge to use to determine as a conclusory matter
whether section 212(c) relief should be granted as a matter of
discretion. The undesirability and “difficulty, if not impossibility, of
defining any standard in discretionary mattersof thischaracter which
may be applied in a stereotyped manner' haslong been recognized.
Instead, * * * each case must be judged onitsown merits” Id. at 584
(citation omitted). Seeadso Buscemi, 191. & N. Dec. at 633 (same).

3. Againgt thisbackdrop of flexible case-gpecific discretion,
the BIA has adopted arulethat “unusua or outstanding equities’ are
“required when an alien has been convicted of aseriousdrug offense,
particularly onerelating to thetrafficking or sale of drugs.” Buscem,
191. & N. Dec. a 633. Asdescribed by the Government (Pet. Br.
14):

Although the BIA generally weighseach digible
goplicant's pogditive and negetive equitiesin an indi-
vidudized manner, it hasasamatter of longstand-
ing policy requiring applicantswhose groundsfor
deportation entail conviction of what it deemsto
be serious crimina offenses (which include any
drug-trafficking offenses’) to make ashowing of

4 The definition of “drug trafficking” for these purposes is not limited to

traditional “trafficking” offenses, but rather extends to all state or federal
narcotics offenses that would be considered afelony under federal law. SeeIn
reL.G., Interim Decision 3254 (BIA 1995) (explaining that “aggravated felony”
under § 101(8)(43) includes any “drug trafficking crime” as defined in 18 U.S.C.
8 924(c)(2), which in turn encompasses “any felony punishable under” the
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unusua or outstanding equitiesin order to merit
further consideration.

Under thisrule, the BIA does not even consider the nature, recency
or seriousness of an alien'sdeportable offense—factorsthe BIA itsdlf
hasidentified asrelevant under § 212(c) (Buscemi, 191. & N. Dec.
at 633)—unless and until the alien first demonstrates “unusual or
outstanding equities.” “Rather, once the alien has made such a
showing, the BIA will weigh the positive and negative factors, taking
into account at that point the nature, recency, and degree of serious-
ness of the criminal offense, to determine whether awaiver iswar-
ranted.” Pet. Br. 5.

Becauseunusud or outstanding equitiesarerequired asan added
condition of digibility, the BIA has emphasized that such ashowing
doesnot entitlean diento rdief. Instead, asexplained in Buscem, 19
l.& N. Dec. a 634, “an dien who demonstrates unusua or outstand-
ing equities, asrequired, merdly satisfiesthe threshold test for having

Controlled Substances Act, the Controlled Import and Export Act, or the Mari-
time Drug Enforcement Act). In short, “[a] “drug trafficking crime' under 18
U.S.C. 8§ 924(c)(2) istherefore any felony violation of the federal drug laws, i.e.,
any offense under those laws where the maximum term of imprisonment
authorized exceeds 1 year.” Id. at 9.
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afavorable exercise of discretion considered in hisfavor.”® Itisthis
rule that the Government now asks this Court to uphold.

B. In Requiring Unusual Or Outstanding Equities, The
BIA Improperly HasAltered The Statutory Eligibil-
ity Requirements Of § 212(c).

The BIA'srule requiring aliens convicted of a*“serious drug
offensg” to show “unusua and outstanding equities’ as a condition of
eligibility under § 212(c) cannot be squared with the plain language or
meaning of the statute. In § 212(c), likethe other formsof discretion-
aryrelief intheINA, Congressreserved for itself—not the Attorney
Genera—thedetermination of who should and should not bedligible
to seek discretionary relief from deportation, including drug of fenders®
Congress also intended that all eligible alienswould be entitled to
individudized consderation of their gpplicationsfor relief based onthe

®  SeealsoMatter of Roberts, 201. & N. Dec. 294, 299 (BIA 1991) (“an dlien
who demonstrates unusual or outstanding equities, as required, does not
compel afavorable exercise of discretion; rather, absent such equities, relief will
not be granted in the exercise of discretion™); Edwards, Interim Decision 3134,
at 12 (Morris, J., concurring) (“the fact that an alien has demonstrated unusual
or outstanding equities does not compel a favorable exercise of discretion.
Rather, we held [in Buscemi] that an alien with a serious criminal record who
failed to make a showing of unusual or outstanding equities had not met a
threshold test to be considered for relief under section 212(c)”).

®  For this reason, the Government's reliance on Carlson v. Landon, 342
U.S. 524 (1951) and INSv. National Center For Immigrants' Rights, Inc., 502
U.S. 183 (1991) is misplaced. In each of those cases, Congress was silent asto
the digibility of aliensfor the relief being sought, i.e., release on bond, and thus
delegated broad policy-making authority to the Attorney General to determine
which aliens should be released on bond and under what conditions. See
Carlson, 342 U.S. at 527-28 n.5; NCIR, 502 U.S. at 184. Here, by contrast,
Congress clearly has articulated the eligibility requirements for relief under 8§
212(c).
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particular facts and circumstances of their cases. The BIA'srule
requiringunusual or outstanding equitieshasunacceptably ateredthe
congressiona balance embodied in § 212(c), and should be rejected.

In construing the INA, “[t]his Court has noted on numerous
occasionsthat inall casesinvolving statutory congtruction, “our starting
point must be the language employed by Congress,’ * * * and we
assume "that the legidlative purpose is expressed by the ordinary
meaning of thewordsused.” INSv. Phinpathya, 464 U.S. 183, 189
(1984). See dso INSv. Cardoza-Fonseca, 480 U.S. 421, 431
(1987); Ardestani v. INS 502 U.S. 129, 135-36 (1991). Thus, “if
thelanguage of agtauteisclear, that language mugt be given effect—at
least in the absence of a patent absurdity * * * we are not freeto
replace it with an unenacted legidative intent.” Cardoza-Fonseca,
480 U.S. at 452-53. In addition, as this Court recently held in
Gustafson v. Alloyd Co., 115 S. Ct. 1061, 1066 (1995), it is“our
duty to construe statutes, not isolated provisions.” TheINA, “like
every Act of Congress, should not beread asaseriesof unrelated and
isolated provisions.” 1d. at 1067 (quoting Department of Revenue of
Oregon v. ACF Indus., 114 S. Ct. 843, 845 (1994)).

Inthiscasg, it isevident that Congressddiberately omitted from
§ 212(c) any hardship or heightened equities requirement as a
condition of digibility so asto broaden the availability of suchrelief.
Indeed, “[d]espitethelimitationsenacted in 1990 and 1991, section
212(c) remainsthemost extensivewaiver provisonof U.S.immigra-
tionlaw.” Gordon and Mailman, § 74.04[1], at 74-39. The breadth
of 8§ 212(c) isalso understandable, sinceit remainsthe only form of
discretionary reief in the INA reserved exclusivey to lawful permanent
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resident aliens—aclass cons stently accorded specid protection under
the law.’

Throughout the INA, where Congress has intended to require
aliens to demonstrate hardship or other heightened equities as a
condition of eigibility, it has done so expresdy. For instance, andien
seeking awaiver of deportation under 8 212(h)(1)(B) must establish
“that the dlien's exclusion would result in extreme hardship to the
United States citizen or lawfully resident spouse.” 8 U.S.C.
§1182(h)(1)(B). Smilarly, an dien seeking suspension of deportation
under 8§ 244(a)(1) must show that deportation would “ result in extreme
hardship totheaien or to hisspouse, parent, or child, whoisacitizen
of the United States or an aien lawfully admitted for permanent
resdence.” 8U.S.C. §1254(a)(1). And aliensconvicted of offenses
described in 88 241(a)(2), (3) or (4) who seek suspension of
deportation must show that deportation would “ result in exceptiond
and extremely unusua hardship tothe dien or to his spouse, parent, or
child, whoisacitizen of the United Statesor an dien lawfully admitted
for permanent residence.” 8 U.S.C. § 1254(a)(2).

In marked contragt, § 212(c) contains no hardship or heightened
equitiesrequirement. Thiscannot beviewed asa*smpleaccident of
draftsmanship.” Phinpathya, 464 U.S. at 191. To the contrary, “it
isgeneraly presumed that Congressacts intentionally and purposaly

”  See, e.g., Hampton v. Mow Sun Wong, 426 U.S. 88, 107 n.30 (1976)
(“[r]esident aliens, like citizens, pay taxes, support the economy, serve in the
Armed Forces, and contribute in myriad other ways to our society”) (quoting
InreGriffiths, 413 U.S. 719, 722 (1973)); Landon v. Plasencia, 459 U.S. 21, 32
(1982); Bridges v. Wixon, 326 U.S. 135, 154 (1945); Moore V. City of East Cleve-
land, 431 U.S. 494, 499 (1977) (plurality opinion); Sanley v. lllinois, 405 U.S.
645, 651 (1972); Bernal v. Fainter, 467 U.S. 216, 219-20 (1984); Nyquist v.
Mauclet, 432 U.S. 1, 12 (1977).
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when it includes particular languagein one section of atatute but omits
it in another.” BFP v. Resolution Trust Corp., 114 S. Ct. 1757,
1761 (1994) (internal quotation marks & citation omitted). Y et, by
requiring all aliens convicted of anontrivia offenseto demonstrate
“unusua or outstanding equities,” the BIA has nullified Congress
choice and dramatically narrowed the classof diens Congress deemed
eligible to seek discretionary relief under § 212(c). Asthis Court's
decisonsmakeclear, the Attorney Generd cannot unilaterdly limit the
scope of the discretion that Congresshasdel egated to her. “Congress
designstheimmigration laws, and it is up to Congress to temper the
laws rigidity if it so desires.” Phinpathya, 464 U.S. at 196.

InINSv. Cardoza-Fonseca, for example, this Court held that
the Attorney Genera could not dter theasylum dligibility requirements
of § 208 by requiring aliensto prove that it was more likely than not
they would be persecuted if returned to their homeland (the stricter
standard applicable to withholding of deportation under § 243(h)):

[W]ergect the Government's contention that the
8§ 243(h) standard, which requiresandien to show
that he is more likely than not to be subject to
persecution, governsapplicationsfor asylumunder
§ 208(a). Congress used different, broader
language to define theterm “refugee”’ asusedin
§208(a) than it used to describethe class of diens
who have aright to withholding of deportation
under § 243(h). * * * “[W]here Congressincludes
particular language in one section of a statute but
omitsit in another section of the same Act, itis
generdly presumed that Congressactsintentiondly
and purposaly in thedisparateinclusion or exclu-
sion.”
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480 U.S. at 423-24, 432 (1987) (quoting Russello v. United States,
464 U.S. 16, 23 (1983)). Seeadsoid. at 452 (Scdia, J., concurring)
(“1 agreewith the Court that the plain meaning of “well-founded fear'
and the structure of the [INA] clearly demonstrate that the “well-
founded fear' standard and the "clear probability' standard are not
equivalent”).

In Cardoza-Fonseca, thisCourt ultimately held that the Attorney
Generd could not artificially limit her own discretionary authority by
imposing new €ligibility criteriathat do not appear in the statute.?
Instead, the Court made clear the Attorney Genera must discharge her
delegated authority by actualy exercising her discretion on acase-by-

8

Following Cardoza-Fonseca, the courts of appeals repeatedly have
rejected attempts by the BIA to engraft additional eligibility criteria for relief
from deportation. See, e.g., White v. INS, 75 F.3d 213, 216 (5th Cir. 1996)
(“[a]dopting the INS'sinterpretation would restrict the Attorney General's ability
to exercise this important discretion by restricting the class of persons eligible
for relief”) (citation omitted); Dulane v. INS, 46 F.3d 988, 999 (10th Cir. 1995)
(reversing denia of asylum where “the Board falsely injected proof of
nationality as a requirement for establishing refugee status’); Romero v. INS
39 F.3d 977, 980-81 (9th Cir. 1994) (striking down regulation that extended
grounds of exclusion and deportation to immaterial misrepresentations because
“Congress did not intend to allow the INS to deport aliens for nonmaterial
misrepresentations* * * [T]he regulation's extension to furnishing “nonmaterial’
information irrelevant to status or benefits is inconsistent with the statutory
scheme”); Rosario v. INS, 962 F.2d 220, 221, 223 (2d Cir. 1992) (“Wethink inthis
case [the INS] * * * has added conditions to eligibility not found in the statute,
and consequently has exceeded its delegated authority. * * * [I]t seems plain
that Congress policy, at least as regards waiver eligibility, istolerant rather than
strict, and accordingly does not envision barriers in addition to those aready
found in 8 212(c)”); Guillen-Garcia v. INS, 999 F.2d 199, 205 (7th Cir. 1993)
(vacating denial of § 212(c) relief based solely on absence of rehabilitation
because “while rehabilitation is an important factor to be considered in the
exercise of discretion * * * it is not an absolute prerequisite to section 212(c)
relief, and therefore cannot be the sole factor considered in assessing an aien's
application for awaiver of deportation”), cert. denied, 116 S. Ct. 775 (1996).
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casebasiswith respect to every alien who meetsthedigibility criteria
of thestatute. The Court also flatly rejected the notion now advanced
once again by the Government that the Attorney General has the
discretionary power to narrow the statutory digibility requirementsfor
relief from deportation:

Thisvesting of discretioninthe Attorney Genera
isquitetypicd intheimmigration area* * * If any-
thing isanomalous, it isthat the Government now
asksusto restrict its discretion to anarrow class
of aliens. Congress has assigned to the Attor-
ney General and his delegates the task of
making these hard individualized decisions;
although Congress could have crafted a nar-
rower definition, it chose to authorize the
Attorney General to determine which, if any,
eligible refugees should be denied asylum.

* * * %

Our holding today increases [the Attorney Gen-
eral'g| flexihility by rgecting the Government's
contention that the Attorney General may not even
congder granting asylum to onewho falsto satisy
the strict § 243(h) standard. Whether or not a
“refugee’ iseventualy granted asylumisamatter
which Congresshas|eft for the Attorney General
to decide. But is clear that Congress did not
intend to redtrict digibility for that relief to those
who could provethat it ismorelikely than not that
they will be persecuted if deported.
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480 U.S, at 444-45, 449-50 (emphasis added).

As Cardoza-Fonseca confirms, Congress was keenly aware of
itslegidativechoiceswhenit crafted the variousformsof discretionary
relief contained in the INA. See 480 U.S. at 448. See aso
Phinpathya, 464 U.S. at 189, 190 (holding that § 244(a)(1) requires
continuous physical presence in the United States, and noting that
“when Congressin the past has intended for a“continuous physical
presence requirement to beflexibly administered, it has provided the
authority for doing so * * * Congress knew how to distinguish
between actua “continuousphysical presence and someirreducible
minimumof “nor-intermittent’' presence’); McNary v. Haitian Refugee
Center, Inc., 498 U.S. 479, 494 (1991) (interpreting scope of
jurisdiction under INA § 210(e) based on “Congress choice of
statutory language”).

Had Congress intended to limit the eligibility of alienswho
commit “serious drug offenses’ for relief under 8 212(c), it plainly
knew how to say s0. Section 243(h) of the Act, for instance, provides
that dienswho commit a“ particularly seriouscrime’ areindigiblefor
withholding of deportation. The absence of suchlanguagein § 212(c)
must be given effect if its presencein § 243(h) isto have any meaning.
Cardoza-Fonseca, 480 U.S. at 424.

IntheINA, Congressreserved toitself the determination of who
should and should not be eligible to seek discretionary relief from
deportation, and carefully defined the scope of the Attorney Generd's
discretion. SeeH. Rep. No. 1365, 82 Cong., 2d Sess,, reprinted in
1952 U.S.C.C.A.N. 1653, 1705 (noting that “any discretionary
authority to waive the grounds for exclusion should be carefully
restricted to those cases where extenuating circumstances clearly
require such action and that the discretionary authority should be
surrounded with strict limitations’) (emphasis added). As the
Government itself concedes (INS Cert. Reply Br. at 7), “Con-
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gress* * * makesthe rulesrespecting satutory digibility” while“the
Executive Branch* * * determines, in itsdiscretion, whether to afford
asylum to thoseindividuaswho are statutorily digiblefor relief.” See
also Goncalvesv. INS 6 F.3d a 831 (same). AsthisCourt noted in
Phinpathya, 464 U.S. at 195, with respect to suspension of deporta
tion, “ Congressintended strict threshold criteriato be met before the
Attorney General could exercisehisdiscretionto suspend deportation
proceedings. Congressdrafted 8§ 244(a)(1)'s provisons specificaly to
restrict the opportunity for discretionary administrative action.”

Section 212(c) likewise defines“theentireclass’ of dienswho
are eligible to seek relief. Cardoza-Fonseca, 480 U.S. at 444.°
Section 212(c) identifies not only those dienswho aredigible to seek
a § 212(c) waiver, i.e., lawful permanent residents continuously
presentinthe United Statesfor at least 7 years, but also explicitly lists
those categoriesof dienswho arenot digible. For instance, § 212(c)
excludes aienswho have committed one or more aggravated felonies
and have been sentenced to 5 years or morein prison. It also bars
aliens convicted of certain offenses such as child abduction and
terrorism from seeking relief. But in sharp contrast to other forms of
relief from deportation like asylum (§ 208(d)) and voluntary departure
(8 244(e)), § 212(c) does not exclude all aiens convicted of an
aggravated flony. Infact, in 1990 Congressrgected abill that would
have eliminated § 212(c) relief for all aggravated felons. See 136
Cong. Rec. S11941 (Aug. 2, 1990).

®  See, e.g., Goncalves, 6 F.3d at 831 (“the INA lists a host of grounds for
excluding or deporting aliens, including conviction of adrug-related crime. The
Act also says that a certain class of these “deportable’ aliens--those who have
lived here for seven years as aiens “lawfully admitted for permanent
residence—can ask the Attorney General * * * to exercise a kind of equitable
discretion that would permit them to remain here even though they have, for
example, committed adrug crime. The Act defines the class of those eligible for
thisrelief”) (emphasis added).
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The Government claims, however, that the BIA'srule“iswholly
cons stent with Congresssown treetment of drug-trafficking offenders
under theINA.” Pet Br. 22-23. Tothe contrary, Congress explicitly
addressed the question of whether aliensconvicted of a“ seriousdrug
offense’ should be allowed to seek adiscretionary waiver of deporta-
tion under § 212(c), and excluded only those dienswho have served
5yearsor morein prison. “Congress could have decided to deny
discretionary relief to al persons convicted of serious drug offenses,
but it explicitly chose not to do so.” Yepes-Prado v. INS 10 F.3d
1363, 1371 (9th Cir. 1993). Accord Lok v. INS, 548 F.2d 37, 40-
41 (2d Cir. 1977) (“[i]f Congressultimately had determined that such
condriction of theclassof diensentitled to thebeneficia consderation
available under [§ 212(c)] waswarranted, it could have expressed its
intention explicitly, asit did on other occasions* * * Thefact that the
legidatorsdid not so limit Section 212(c), coupled with the obvious
purpose of the statute to mitigate the hardship that deportation poses
for thosewith family tiesin this country, impel usto grant the petition”).

Apparently discontented with the scope of itsauthority under the
INA (just asit wasin Cardoza-Fonseca), the Government asksthe
Court torestrict the Attorney Genera'sdiscretioningranting 8§ 212(c)
relief more narrowly than Congresshas provided. Again, however,
just as in Cardoza-Fonseca, nothing in § 212(c) even remotely
supportsthat result. Through 8§ 212(c), “ Congresshas assigned to the
Attorney Genera and his delegates the task of making these hard
individualized decisions; although Congress could have crafted a
narrower definition, it chose to authorize the Attorney General to
determinewhich, if any, digible[diens] should bedenied [discretionary
relief].” Cardoza-Fonseca, 480 U.S. at 444-45. Inshort,the BIA'S
unusual or outstanding equities rule cannot stand, for it remainsa cen-
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tral and essentially indisputable tenet of administrative law that an
agency can neither rewrite the statute it is called upon to apply, nor
tailor the scope of its own authority to suit its taste.

1. THEBIA'SUNUSUAL OROUTSTANDING EQUITIES
REQUIREMENT CANNOT BE DEFENDED AS AN
EXERCISEOF THEATTORNEY GENERAL'SDELE-
GATED AUTHORITY.

In defending the BIA'srule of requiring unusual or outstanding
equities asacondition of digibility under § 212(c), the Government
essentidly raisestwo arguments. First, the Government contends that
“becauserelief under Section 212(c) isamatter of discretion, not of
right, the BIA could lawfully deny relief to certain categories of appli-
cantsaltogether.” Pet. 11. Andsecond, it suggeststhat theBIA'srule
congtitutesan exercise of the Attorney Generd's* rulemaking” power
to guide her discretion “through the formulation and application of
generd principles.” Pet. Br. at 15-16. Aswe demonstrate below,
neither of these arguments can withstand scrutiny.

A. The BIA Lacks The Authority To Withhold Its
Discretion Under §212(c) From Any EligibleAlien.

The Government strenuoudy suggeststhat becausethe Attorney
Generd purportedly has* plenary authority to grant or withhold relief
from deportation,” the BIA can “categoricaly” withhold discretionary
relief under 8 212(c) relief from groups of alienswho are otherwise
statutorily eligible. Pet. Br. 12-13, 21 (citing Jay v. Boyd, 351 U.S.
345, 361 (1956)). Infact, asthis Court's decisions make clear, that

" The government's reliance on the Court's 5-4 decision in Jay reveals the
extreme nature of its position. AsJudge Friendly explained in Wong Wing Hang
v. INS 360 F.2d 715, 718 (2d Cir. 1966) (cited with approval in Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)), “[d]espite
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isprecisdly what the Attorney Genera may not do. “Even discretion
* * * hasitslega limits” INSv. Doherty, 502 U.S. 314, 330 (1992)
(Scalia, J., joined by Stevens and Souter, JJ., concurring).

In an attempt to proveits point, the Government hypothetically
proposesthat the BIA could, if it chose, categorically deny § 212(c)
relief to al aliens convicted of murder. Pet. Br. 21 & n.10 (citing
Matter of Burbano, Slip op. at 10). Infact, that isthe sort of policy
judgment that only Congress can make. Indeed, taking the Govern-
ment's own example, where Congress has intended to exclude aiens
convicted of murder fromeligibility for relief from deportation, it has
donesoexplicitly. See, eg., 8212(h) (“[nJowaiver shall be provided
under this subsection in the case of an alien who has been convicted
of * * * murder or criminal actsinvolving torture, or an attempt or
conspiracy to commit murder or acriminal act involving torture”)
(emphasis added). However difficult it may befor an dien convicted

languagein Jay v. Boyd, [351 U.S.] at 353-356, that could be read as supporting
unreviewability of the ultimate exercise of discretion, the contrary view is
implicit in United Sates ex rel. Hintopoulos v. Shaughnessy, 353 U.S. 72, 77
(1957), where the Court reviewed the discretionary denia of suspension and
affirmed the agency decision because it did not represent an abuse of discretion
and the reasons on which it was based were neither “capricious nor arbitrary.”
Consistent with this view, this Court often has refused the government'sinvita-
tion to grant what “ “would in effect be blank checks drawn to the credit of some
administrative officer or board.” Bowen v. Michigan Academy of Family
Physicians, 476 U.S. 667, 671 (1986) (citation omitted). See also, e.g., Hampton,
426 U.S. a 101 (rgjecting the Government’ s “ primary submission that the federal
power over aliensis so plenary that any agent of the National Government may
arbitrarily subject all resident aliens to different substantive rules from those
applied to citizens’); United Sates v. Witkovich, 353 U.S. 194, 200 (1957)
(refusing to grant the Attorney General “seemingly limitless power” to demand
information from aliens).
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of murder to merit relief, thereisno murder exclusonin § 212(c); itis
not within the power of the BIA to put one there.

It iswell established that discretion is abused where it is never
exercised.”* See Cardinal Chem. Co. v. Morton Int'l, Inc., 113 S.
Ct. 1967, 1978 (1993) (Scalia, J., joined by Souter, J., concurringin
judgment) (noting that it isan “abuse of discretion” for an agency to
“fail[] toexerciseany discretionat al”). Indeed, “if theword "discre-
tion' meansanything in astatutory or administrative grant of power, it
meansthat the recipient must exercise hisauthority according to his
own understanding and conscience.” United Satesexrel. Accardi
v. Shaughnessy, 347 U.S. 260, 266-67, 268 (1954) (emphasis
added) (also noting that the BIA abusesitsdiscretioniif it “fail[s] to
exercise its own discretion”).*

" For this very reason, the court of appeals below expressed the concern,
also raised by other circuits, that the repeated failure of the BIA to grant
8§ 212(c) relief in drug cases suggests a de facto policy never to grant relief in
such cases. Br. In Opp. App. 6a. Seeaso De Gonzalezv. INS, 996 F.2d 804, 810
(6th Cir. 1993) (expressing concern over BIA’s apparent “policy of not granting
a 212(c) waiver in a case where an alien has been convicted of a serious drug
offense,” and noting that “[sJuch a policy, if it does exist, appears to be an
unauthorized assumption by the INS of a position properly to be made by the
Congress’). The government all but confirms this policy by pointing out that
in the last four and ahalf years the BIA has granted only nine § 212(c) applica-
tions by aliens convicted of drug offenses (Pet. Br. at 25, n.13), whilein fiscal
year 1995 alone the BIA issued final orders of deportation in 1300 such cases.

2 Seealso SECv. Chenery Corp., 318 U.S. 80, 94-95 (1943) (“All we ask of
the Board is to give clear indication that it has exercised the discretion with
which Congress has empowered it. This is to affirm most emphatically the
authority of the Board”); James v. Jacobson, 6 F.3d 233, 239 (4th Cir. 1993)
(holding that the “most obvious manifestation” of an abuse of discretion “isin
a failure or refusal, either express or implicit, actually to exercise discretion,
deciding instead asiif by general rule, or even arbitrarily, asif neither by rule nor
discretion”) (citing Will v. Calvert Firelns. Co., 437 U.S. 655, 661-62 (1978)); De
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TheBIA recognized long agoinMarin, 161. & N. Dec. at 582-
83, that § 212(c) cases cannot be adjudicated in abroadbrush fashion:
“Section 212(c) * * * doesnot provide anindiscriminate waiver for all
who demonstrate statutory eligibility for such relief. Instead, the
Attorney Genera or hisdelegateisrequired to determine as a matter
of discretion whether an applicant warrants the relief sought.”
(Emphasis added). “There must be a balancing of the social and
humaneconsderationspresentedinandien’ sfavor against theadverse
factorsevidencing hisundesirability asapermanent resident.” Coelho,
a 5 (emphasisadded). That isall that the court of appeals below
required.

The Government'sdefense of theunusua or outstanding equities
rule confusesthe actud granting of rdief—adecigon that retswiththe
Attorney Genera—with eligibility to seek that relief, whichwas set by
Congress. When Congress enacted the predecessor to 8§ 212(c), it
fully expected that “[i]f it should befound that [an dien] wasreturning
to an unrelinquished domicilein the United States of 7 years, hewould
then be entitled to have his case consdered for exercise of the seventh
proviso.” S. Rep. No. 1515, 81st Cong., 2d Sess., at 382 (1950)
(emphasisadded). Congressdid not authorize the Attorney Genera
to decide what categories of diensare digiblefor discretionary cons-

Gonzalez, 996 F.2d at 810-11 (“Courts and administrative agencies are given
discretionary power in order to individualize the application of law, make it
flexible and adaptable to circumstances. * * * The BIA's failure to exercise its
discretion may well be an abuse of discretion”). See also Carlson v. Landon,
342 U.S. 524, 558 (1952) (Frankfurter, J., dissenting) (“If the Attorney General *
* * had made agenera ruling that thereafter he would not allow bail to any alien
against whom deportation proceedings were started and who was then a
member of the Communist Party—an undiscriminating, unindividualized class
determination—it would disregard the clear direction of Congress for this Court
not to hold that the Attorney General had exceeded the limits of his discretion”).
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deration under § 212(c)—the statute itself defineseligibility for that
consideration. Under § 212(c), it isthe Attorney Genera's*res-pon-
shility to decidethe proper weight to give the variousfactorsinvolved
in 212(c) petitionsinvolving narcotics offenses. What it may not dois
categoricaly deny 212(c) relief to drug offenderswho have served less
than five yearsincarceration.” Yepes-Prado, 10 F.3d at 1371.

Of course, nodienisultimately entitled to receive § 212(c) relief
under the BIA's“diding-scale.” However, the statute requires that
every digible dien havethe rdevant facts and circumstances of hisor
her caseindividually considered, including the nature, recency and
seriousness of the offensefor which thedien seeksforgiveness. Inthis
case, by the Government's own admission, the BIA failed to do that.
The BIA therefore abused its discretion as a matter of law.

B. TheBIA'sUnusual Or Outstanding Equities Re-
quirement Could Not Be Accomplished Through
Rulemaking.

Throughout itsbrief, the Government contendsthat the unusual
or outstanding equities rule is simply an example of adjudicative
rulemaking, citing this Court's holding in Mobil Oil Exploration &
Producing Southeast, Inc. v. United Distrib. Cos., 498 U.S. 211,
228 (1991), that an “agency may rely on itsrulemaking authority to
determineissuesthat do not require case-by-case consideration,” and
that “ general factual issue[s] may be resolved as fairly through
rulemaking' as by considering specific evidence when the questions
under consideration are “not unique' to the particular case.” (quoting
Heckler v. Campbell, 461 U.S. 458, 468 (1983)). See Pet. Br. 14-
15. To the contrary, Mobil Oil and Heckler make clear that the
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Attorney General's rulemaking powers cannot take the place of the
case-by-case consideration required under § 212(c).*

InMobil Oil, the natural gasindustry challenged certain pricing
ordersof the Federal Energy Regulatory Commission. Thestatutein
question “gave the Commission the authority to regulate pricesin the
intrastate market aswell astheinterstate market” (498 U.S. at 217),
and provided that FERC “may, by rule or order, prescribe amaximum
lawful ceiling price” for natural gas. 1d. at 218. Section 7(b) of the
Natura GasAct required a“due hearing” for any request by anatura
gas producer to abandon its contractual service obligationsin a
particular area. Instead of conducting individualized proceedingsfor
each producer, however, FERC adopted a regulation permitting
abandonments subject to specified conditions. 1d. at 227. In adopting
the regulation, FERC issued specific findings that “preauthorized
abandonment . . . would generdly protect purchasersby alowing them
to buy at market rates elsewhere” and involved “ matters common to
all abandonments.” Id. at 227-228. In upholding the regulation, this
Court explained that:

[Section] 7(b) does not compel the agency to
make “ specific findings’ with regard to every
abandonment when theissuesinvolved are gen-
era. Asweheldinthe context of disability pro-
ceedingsunder the Socia Security Act, “genera
factud issug[s| may beresolved asfairly through
rulemaking” asby considering specific evidence
when the questions under consideration are "not

B Notably, 8 C.F.R. § 212.3(f), which sets forth the “[l]imitations on
discretion to grant an application under section 212(c) of the Act,” contains no
reference at al to any unusual or outstanding equities requirement, but instead
merely tracks the statutory eligibility requirements of § 212(c).
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unique to the particular case. * * * TheCourt has
recognized that even where an agency's enabling
statute expresdy requiresit to hold a hearing, the
agency may rely on its rulemaking authority to
determineissuesthat do not require case-by-case
consideration.

498 U.S. at 228 (emphasis added) (quoting Heckler, 461 U.S. a
467-68).

Similarly, Heckler involved a challenge to HHS guidelines
adopted through regulation to assist administrative law judgesin
making social security disability determinations. In upholding the
guiddines, thisCourt distinguished thoseissuesrequiring individudized
adjudication from those that could properly be addressed through
rulemaking:

The Secretary must assesseach clamant'sindivid-
ua abilities and then determine whether jobs exist
that aperson having the claimant's qudifications
could perform. The first inquiry involves a
determination of historic facts, and the regula-
tions properly require the Secretary to make
these findings on the basis of evidence adduced
at a hearing. We note that the regulations afford
claimants ample opportunity both to present
evidencerdating to their own abilitiesandto offer
evidencethat the guidelinesdo not apply to them.
The second inquiry requires the Secretary to
determine an issue that is not unique to each
claimant--the types and numbers of jobs that
exist in the national economy. This type of
general factual issue may be resolved asfairly
through rulemaking as by introducing the
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testimony of vocational experts at each disabil-
ity hearing.

Id. at 467-68 (emphasis added). InHeckler, the Court again pointed
out “that even where an agency'senabling statute expressly requiresit
to hold a hearing, the agency may rely on itsrulemaking authority to
determine issues that do not require case-by-case consideration.”
Id. at 467 (emphasis added).

Mobil Oil and Heckler thus confirm that agencies may not act
through rulemaking whenit comesto mattersrequiring “ case-by-case
congderation.” That beingthecase, itisdifficult toimagineadecison
moreinherently caseand fact-specific than the question of whether the
particular equities of an dien's case merit relief from deportation.
Indeed, the BIA repeatedly has acknowledged that “ section 212(c)
gpplicationsinvolving convicted diens must be evaluated on a case-by-
case basis.” Coelho, at 6. Seealso Inre Arreguin de Rodriguez,
Interim Decision 3247, at 4 (BIA 1995) (“ Section 212(c) applications
involving convicted aliensmust beeva uated on acase-by-casebasis’);
Edwards (same). Accord Yepes-Prado, 10 F.3d 1363 at 1371 (“by
providing that 212(c) relief will remain availableto persons* * * who
have served |less than five yearsimprisonment on account of anarcotics
conviction, Congress demonstrated itsintent that the Attorney Genera
should consider these applications on a case by case basis, while
carefully weighing al pertinent consderations, including the particulars
of the petitioner's criminal conduct”). Cf. Cardoza-Fonseca, 480
U.S. at 450 (Blackmun, J., concurring) (noting that Congress dele-

¥ Asexplained long ago by the BIA in Matter of DEG, 81. & N. Dec. 325,
331-32 (1959), “[c]ases arising under the immigration laws present unusual and
varied factual situations. The greatest degree of administrative flexibility is
required to deal with such situations equitably and fairly. * * * It would
seriously hamper the ability of the Board to minimize hardship if its hands were
tied by rigid concepts.”
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gated the task of deciding asylum gpplications”to the “process of case-
by-case adjudication’ by the INS")."

In Qullivanv. Zebley, 493 U.S. 521 (1990), this Court squarely
held that rulemaking cannot be used asasubstitutefor individualized
consideration of issues that demand case-by-case adjudication. In
Qullivan, the Court invalidated socia security regulaionsthat dlowed
child disability claimantsto recover benefitsonly if they could provean
impairment of “comparableseverity” tothat of adult claimants, while
denying child claimants the opportunity to show thet they were disabled
if they did not suffer from alisted impairment. Asthis Court explained,
because “[t]he Secretary explicitly had] set the medical criteria
defining thelisted impairmentsat ahigher level of severity than the
statutory standard” * * * “there [were] severd obvious categories of
clamantswhowould not qudify under theligtings, but who nonetheless
would meet the statutory standard.” 1d. at 532, 534.

In striking down these regulations, the Court in Sullivan
emphasized the sheer impossibility of adjudicating child disability cases
through rulemaking without individualized consideration for each
claimant:

[N]o set of listings could ensure that child claim-
antswould receive benefitswhenever their impair-
ments are of “ comparable severity” to ones that

' Because § 212(c) indisputably calls for case-by-case adjudication, the
Government's reliance on American Hospital Assnv. NLRB, 499 U.S. 606 (1991),
is misplaced. In American Hospital, the Court addressed the question of
whether the NLRA's requirement that a hearing be held “in each case” required
individualized adjudication of the size of employee bargaining units for acute
care hospitals. The Court held that such adjudication was unnecessary given
“the extensive record developed during the rulemaking proceedings’ and the
NLRB's ““considered judgment' that “acute care hospitals do not differ in
substantial, significant ways relating to the appropriateness of units.” Id. at 618.
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would qualify an adult for benefits under the
individudized, functiond andys'scontemplated by
the statute and provided to adults by the Secre-
tary. Nodecision processrestricted to comparing
clamants medicd evidencetoafixed, finite set of
medical criteria can respond adequately to the
infinite variety of medica conditionsand combina:
tionsthereof, the varying impact of such conditions
duetotheclaimant'sindividua characteristics, and
the congtant evolution of medica diagnostic tech-
niques.

493 U.S. at 539.

The Court's holding in Sullivan applies with equal force to
applicationsfor discretionary relief under 8 212(c), for the question of
which digiblediensare quaified to receive suchreief likewiseisone
that can only be accomplished “through a process of case-by-case
adjudication.” Cardoza-Fonseca, 480 U.S. at 448. Under the
“diding scae’ modd of discretion adopted by the BIA in Marin, the
leve of equitiesan aien must show to merit awaiver of deportability
necessarily “will depend in each case on the nature and circumstances
of the ground of exclusion sought waived and on the presence of any
additional adverse matters.” 161. & N. Dec. at 585. Under Mobil
Qil, Heckier and Qullivan, it is clear that the Attorney General cannot
use her rulemaking powers as a substitute for the case-specific
consideration of these circumstances and factors.
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C. TheBIA'sDecision To Require Unusual Or Out-
standing EquitiesIn All CasesInvolving A * Serious
Drug Offense” IsNot Entitled To Deference.

The Government claimsthat the BIA'sunusual or outstanding
equitiesruleis entitled to deference because of “the breadth of the
Attorney Generd'sdiscretionwith regardtotheprovision of relief from
deportation.” Pet. Br. 13. Y &t, thereissmply no support or justifica-
tion for the notion that an unusually great degree of deferenceis
required in immigration cases. As explained by Judge Breyer in
Ananeh-Firempong v. INS 766 F.2d 621, 624 (1st Cir. 1985), “if
theINS meansthat the casesit citesreach beyond ordinary principles
of adminigrative law to require aspeciad judicid mood of extraordinary
cautioninal immigration cases, we do not agree. To bemore specific,
wedo not believe that the casesit citesrequire so extreme and unusua
ajudicia attitude when courtsreview a purely factua determination
under the statute now beforeus.” Asthis Court made clear in Car-
doza-Fonseca, 480 U.S. at 445-46, the question of deferenceinthe
areaof immigration isgoverned by thetraditiona framework articulat-
edin Chevron, U.SA., Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984).

Under Chevron, thefirgtinquiry “ ways, isthe question whether
Congress hasdirectly spoken to the precise question at issue. If the
intent of Congressisclear, that isthe end of the matter; for the court,
aswell astheagency, must give effect to the unambiguoudy expressed
intent of Congress.” 467 U.S. at 842-43. See also Cardoza-
Fonseca, 480 U.S. at 445 & n.29. In this case, as explained in
Section I(B), supra, Congress has spoken directly to the question of
which diens are eligible to seek § 212(c) relief and which are not.
Thus, “thereissmply no need and thusno justification for adiscusson
of whether the interpretation is entitled to deference.” 1d. at 453
(Scdlia, J., concurring). Seealso Demarest v. Manspeaker, 498 U.S.
184, 190 (1991) (“adminigtrative interpretation of a Satute contrary to
language as plain as we find here is not entitled to deference”).
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Thenext inquiry under Chevron iswhether an agency'sruleis
designed “ “tofill any gap left, implicitly or explicitly, by Congress.”
Chevron, 467 U.S. at 843 (quoting Morton v. Ruiz, 415 U.S. 199,
231 (1974)). Here, thereisno ambiguity or gap in 8§ 212(c) that the
Attorney Genera or BIA has even purported to fill. For instance,
thereare no ambiguoustermsin 8§ 212(c) whichthe BIA hasattempted
to define or clarify. Cf. INSv. Jong Ha Wang, 450 U.S. 139, 144
(1981) (per curiam) (deferring to BIA interpretation of “extreme
hardship” in 8 244 because“[t]hese words are not self-explanatory,
and reasonable men could eadily differ asto their construction”); INS
V. Rios-Pineda, 471 U.S. 444, 451 (1985) (“ Administering the 7-year
requirement [of 8§ 244(a)(1)] inthismanner iswithin the authority of the
Attorney General. The Act commitsthedefinition of thestandardsin
the Act to the Attorney Generd and hisddegate in thefirst instance’).

Asthe Government itself acknowledges, the BIA'srule hereisa
“policy decison” tolimit further thedigibility of drug offendersfor relief
from deportation under § 212(c) based on its perception of “Con-
gresssown treatment of drug-trafficking offendersunder theINA.”
Pet. Br. 22-23. What the Government forgetsisthat Congress never
delegated any authority to the Attorney Generd to make that “policy
decision,” but instead only granted her the authority to adjudicate
individua § 212(c) applications. AsthisCourt explainedin Gustafson
v. Alloyd Co., 115 S. Ct. 1061, 1079 (1995), “ policy considerations
“cannot override our interpretation of the text and structure of the Act,
except to the extent that they may help to show that adherenceto the
text and structure would lead to aresult “so bizarre' that Congress
could not have intended it.”

By disqualifying drug offenders from seeking § 212(c) relief
unless they can show unusual or outstanding equities, the BIA
improperly hasrdied uponitsview of congressond “policy” to change
thelaw Congressenacted. Whileit may be, asthe Government claims,
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that “ Congress has categorically visited upon aliens convicted of
aggravated felonies several legal disabilities not shared by aliens
convicted of other crimes’ (Pet. Br. 23), the point isthat Congress
purposely did not impose the “disability” now added by the BIA.
“Reviewing courtsare not obliged to stand as deand rubberstamp their
affirmanceof adminigtrativedecisonsthat they deeminconsistent with
a dtatutory mandate.” NLRB v. Brown, 380 U.S. 278, 291 (1965).
Asthis Court warned in American Ship Bldg. Co. v. NLRB, 380 U.S.
300, 318 (1965), “[t]he deference owed to an expert tribunal cannot
bedlowedtodipinto ajudicid inertiawhich resultsinthe unauthorized
assumption by an agency of mgjor policy decisions properly made by
Congress.”

The Government defendsthe BIA'spolicy decision by pointing
out that nothing in § 212(c) requires”that the Attorney General must
treat aggravated felons who have served fewer than five years
imprisonment the same as non-aggravated-felon applicants’ (Pet. Br.
21), and by arguing that the Attorney General must be allowed to
adopt rules*to structure and guide the exercise of the broad discretion
that Congress hasvestedin her.” 1d. at 26-27. Y et, both of these
objectivesalready areserved by the BIA's“diding scae,” which gives
the BIA complete flexibility to determine the appropriate level of
equitiesan dien must demonstrateto merit relief in each case—after
taking into account the nature, recency and seriousness of the alien's
offense aswell as other relevant factors.

Simply put, the flaw in the BIA's rule of requiring all aliens
convicted of a“ seriousdrug offense’ to show unusual or outstanding
equitiesisthat it “takesinamost al drug-related offenses’ (Pet. 4n.1),
particularly snce*drug trafficking” “coversthe entire universe of drug
transactions and resultsin the lumping in of the one-time sde of asmdl
amount of marijuanawith the organized distribution of large amounts
of drugs.” Matter of Roberts, 201. & N. Dec. 294, 303-04 (BIA
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1991) (Heilman, dissenting). Indeed, given the massiverange of drug
offensesthat are classified by the BIA as“serious,” the BIA itsdlf has
recogni zed that within that broad universe“[t]here are drug of fenses of
varying degrees of seriousness.” Cerna, at 8. The unusual or
outstanding equities rule smply cannot be reconciled with the broad
range of offenses to which it automatically applies.

Inthevery sameway asthe socid security regulaionsinvaidated
by this Court in Sullivan, the BIA's rule of requiring unusual or
outstanding equitiesin all drug casesimproperly leaves no room for
alienswho have committed relatively minor or isolated drug offenses
to show that the degree or vintage of their particular offense merit
different consideration. Thisisespecialy troubling becausein“ex-
tremely close” (Pet. App. 24a) cases such asthis, the nature, recency
or seriousness of the offensein question may well provedecisive. As
explained by Judge Easterbrook in Hengan v. INS, 79 F.3d 60, 63
(7th Cir. 1996), “thefact that acaseis on the cusp between opposing
decisions also meansthat the intrusion of inappropriate or irrelevant
considerations can upset the balance.”

Inthis case, asthe court of appealsfound, “ had the BIA taken
into account the actual nature of Elramly’ s drug offense, it may well
havereached adifferent result.” Br. In Opp. App. 7a. The Govern-
ment has not contested thisfinding. To the contrary, the Government
actualy complainsthat if the BIA “engage|s] in case-specific determi-

" For thisreason, the Government's reliance on Reno v. Flores, 507 U.S. 292
(1993), is misplaced, since the Court there determined that it was “reasonable’
for the INS to presume that it was unsuitable to release alien juveniles to
“custodians other than parents, close relatives, and guardians’ pending their
deportation hearings. Id. at 313-14. Here, on the other hand, the BIA's own
decisions confirm that such categorical judgments cannot be made, that all drug
offenders are not the same, and thus cannot simplistically be treated as having
committed offenses of equal seriousness.
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nations of the relative severity of each applicant's particular drug-
trafficking crime,” this will lead to an increase in the number of
§212(c) waiversgranted. Pet. 87 If that istrue—and itis—itisonly
because dienslike respondent who have committed arelatively minor
and isolated drug offenses could well be qualified for awaiver of
deportability without unusua or outstanding equities. Under § 212(c),
aliens like respondent are entitled to find out.

It may well be that, under the diding scale, the nature and
circumstances of agiven offensein aparticular case could require that
the alien show unusual or outstanding equities. It isarbitrary and
unreasonable, however, to require all drug offenders to make this
showing without regard to the nature, recency or seriousness of their
offense’® AsthisCourt explained in INSv. Rios-Pineda, the Attorney

" The Government's prediction is supported by the BIA's decisioninInre
Arreguin de Rodriguez, Interim Decision 3247 (1995), the first published case
decided by the BIA granting § 212(c) relief to adrug offender since 1978. In that
case, the alien was convicted of importing more than 78 kilograms of marijuana
(thousands of times more than was involved in this case). Nevertheless, after
reviewing the particulars of the aien's conviction and finding that she had
“played a minor role in the offense,” that this was the aien's only criminal
conviction, and that deportation “would bring great hardship” on the alien's
children, the BIA granted § 212(c) relief “based upon the totality of the circum-
stances.” Id. at 6-8. Such a case-specific balancing should be the norm—not
the exception.

¥ For instance, in the area of sentencing, Congress and this Court have
recognized the unfairness of treating individuals who commit substantially
different crimes the same. See e.g., Neal v. United Sates, 116 S. Ct. 763, 767
(1996) (noting that the Sentencing Reform Act was enacted to establish “a
regime of individualized sentencing” and to “eliminate unwarranted disparities
in punishment of similar defendants who commit similar crimes’); Mistretta v.
United Sates, 488 U.S. 361, 366 (1989) (explaining that the same Act was
prompted by “the great variation among sentences imposed by different judges
upon similarly situated offenders’). It isno less arbitrary or unfair to treat aliens
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Generd cannot be precluded from considering the nature and degree
of theactua offensecommittedineach case: “Whiledl diensillegdly
present inthe United Stateshave, in someway, violated theimmigra-
tion laws, it is untenable to suggest that the Attorney Genera has no
discretionto consider their individual conduct and distinguish among
them on the basis of the flagrancy and nature of their violations.” 471
U.S. at 451. Here, however, the BIA'sruletreats petty drug offenders
thesameaslarge-scaletraffickerswho regularly import large quantities
of drugsinto the United States, placing them both in the identical spot
onthe“diding scale.” “Theterm “arbitrary' does not have avery
precise content, but it is precise enough to cover this.” Doherty, 502
U.S. at 343.

In the end, regardless of how it is characterized, the BIA's
unusua or outstanding equitiesrule reducesto nothing more than a
vehicle for short-circuiting applications for discretionary relief by
eligibleaienssmply to avoid “the necessity of engaging inad hoc,
case-by-case analyses’ (Pet. Br. 12)—a result the Government
judtifiesby complainingthat individudized cons deration“wouldsignifi-
cantly hamper the BIA'sability to promoteauniforminterpretation and
application of thelaw.” 1bid. Whatever the BIA's commitment to
uniform decigon-making may be, it cannot achievethat “uniformity” by
smply ignoring the rdlevant facts and circumstances of itscases™® As

who commit substantially different offenses the same in judging the deportation
consequences of those offenses.

¥ See J. Romig, Administrative Review of Cases Involving the Exercise of
Discretion Under Section 212(c): Should the Board of Immigration Appeals
Adopt An “ Abuse of Discretion” Sandard?, 9 Geo. IMmIG. L.J. 63, 71-72 (1995)
(*Each section 212(c) case is unique, involving amyriad of discretionary factors.
* * * \While uniformity of decision-making remains alaudable goal for the BIA,
it does not seem attainable in the section 212(c) context”).
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explained by the Seventh Circuit in Henry v. INS 8 F.3d 426, 438
n.17 (1993), “[w]hen a matter as serious as deportation from this
country is at issue, we should not focus on ease of application, for
“essy’ rulesoften preclude any inquiry intoindividua equities, whichis
what section 212(c) isall about.”

For dmost a century, this Court has emphasized that an dien's
interest in avoiding deportation “is, without question, aweighty one.
Shestandsto losetheright "to stay and live and work in thisland of
freedom. . ." Further, she may losetheright to rgjoin her immediate
family, aright that ranks high among the interests of the individual.”
Landon v. Plasencia, 459 U.S. 21, 32 (1982) (quoting Bridgesv.
Wixon, 326 U.S. 135, 154 (1945)). Accord Ng Fung Ho v. White,
259 U.S. 276, 285 (1922) (deportation “obvioudy deprives[andlien]
of liberty * * * [and] may result also in loss of both property and life,
or of al that makeslifeworthliving”). Section 212(c) was enacted
withthisinmind, and out of the recognition that the circumstancesthat
justify relief from deportation areincgpable of generdization, and defy
the sort of rigid decisionmaking reflected in the BIA's decision below.

1. THE COURT OF APPEALS PROPERLY VACATED
THE BIA'S DECISION AS AN ABUSE OF DISCRE-
TION.

An agency decison “may be set asdeif found to be “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with
law.” Motor Vehicle Mfrs. Assn of the United States, Inc. v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 41 (1983) (quoting 5
U.S.C. 8§ 706(2)(A)). See aso INSv. Doherty, 502 U.S. at 330
(Scdia, J., joined by Stevens and Souter, JJ., concurring) (BIA deci-
sions are reviewable for “an abuse of discretion according to those
standards of federa administration embodied in what we have
described asthe "common law' of judicia review of agency action. *
* * |f it was such an abuse of discretion, courts are commanded by the
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judicial review provisonsof the Administrative Procedure Act * * *
to* * * set [it] aside’) (quoting Heckler v. Chaney, 470 U.S. 821,
832 (1985); 5U.S.C. § 706(2)); Shaughnessy v. Pedreiro, 349 U.S.
48 (1955); Goncalves, 6 F.3d at 832 (“The Administrative Procedure
Act provides* * * that the Board may not act arbitrarily or “abuse' its
“discretion™) (quoting 5 U.S.C. 8 706(2)(A)).

In determining whether an agency's discretion has been abused,

“the court must consider whether the decision was based on a
congderation of the relevant factors and whether there hasbeen aclear
error of judgment. Although thisinquiry into thefactsisto be seerching
and careful, the ultimate standard of review isanarrow one. The court
isnot empowered to substituteits judgment for that of the agency.”

Citizens To Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,

416 (1971). Itisdso“an axiom of adminigtrative law that an agency's
explanaion of the badsfor its decison must indude a "rationd connec-
tion between the facts found and the choice made.” Bowen v.

American Hosp. Assn, 476 U.S. 610, 626 (1986) (citations omitted).

See also SEC v. Chenery Corp., 318 U.S. 80, 94 (1943) (“the
orderly functioning of the process of review requiresthat the grounds
upon which the adminigtrative agency acted be clearly disclosed and
adequately sustained. "The administrative process will best be
vindicated by clarity inits exercise’”) (citation omitted).

Asthese canonsof administrativelaw demondtrate, it isan abuse
of discretion for the BIA not to consider all of thefactorsthat it has
identified as relevant:

The BIA unguestionably haswide discretion in
determining what circumstanceswarrant reopening
a deportation proceeding * * * Broad as the
BIA'sdiscretionis, however, that tribuna may not
act arbitrarily or irrationaly. It may not proceed at
whim, shedding its grace unevenly from caseto
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cae. It must explain departures from settled poli-
cies, * * * and it may not unaccountably disregard
on one day considerations it held relevant on
another day.

Sang Seup Shinv. INS, 750 F.2d 122, 124-25 (D.C. Cir. 1984)
(R.B. Ginsburg, J.). Seeaso Carlsonv. Landon, 342 U.S. 524,
532-33 (1952) (“Discretion does not mean decision upon one
particular fact or set of facts. It means rather a just and proper
decisoninview of dl theattending circumstances’); Turri v. INS 997
F.2d 1306, 1309 (10th Cir. 1993) (“Failureto actually consider dl the
relevant factors constitutes an abuse of discretion”); Gordon &
Mailman, § 74.04{3], at 74-57 n.54.87 (collecting cases).

TheBIA dsomust reflect initsdecison that it actually consid-
ered each of therelevant factors, since “[t]he reviewing court should
not attempt itself to make up for such deficiencies. "Wemay not supply
areasoned basisfor the agency's action that the agency itsalf has not
given.” Motor Vehicle Mfrs.,, 463 U.S. a 43 (quoting Chenery, 332
U.S. a 196). Seedso Turriv. INS 997 F.2d at 1309 (“the Board
must articulateitsreasonsfor denying relief sufficiently for us, asthe
reviewing court, to be able to see that the Board considered all the
relevant factors’); Shahandeh-Peh v. INS 831 F.2d 1384, 1388-89
(7th Cir. 1987) (“A decison that does not reflect * * * consideration
of important aspects of an individua’s claim is one made, for al a
reviewing court can know, “without rational explanation’”).?

% SeedsoHenryv. INS 8 F.3d 426, 432 (7th Cir. 1993) (“The Board must
review the applicant's evidence in light of these factors and provide a reasoned
explanation for its discretionary decision, demonstrating that it considered the
evidence supporting the application and enabling “’a reviewing court to
perceive that it has heard and thought and not merely reacted”) (quoting
Vergara-Molinav. INS, 956 F.2d 682, 685 (7th Cir. 1992)); Akinyemi v. INS, 969
F.2d 285, 289-90 (7th Cir. 1992) (“A court of appeals “does not have the authority
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Inthis case, the court of appeals properly vacated and remanded
the decision of the BIA for “automatically treat[ing respondent's| of -
fenseasa very seriousdrug offense” without “ considering the parti-
cular nature of Elramly'sdrug offensg’ (Br. In Opp. App. 538), and for
failingto consider thenature, recency and seriousness of respondent’s
offense—factors the BIA repeatedly has held to be relevant.” See
Pet. App. 11a. The Government does not deny that the BIA failed to

to determine the weight to afford to each factor.” However, we do have the
obligation to ensure that a Board determination has not inexplicably departed
from established policies or rested on an impermissible basis’); Goncalves, 6
F.3d at 835 (vacating denia of 212(c) relief because “we find no legally adequate
explanation of why the Board has departed from the rule set forth in its own
regulation”).

2 Other circuits also have consistently vacated and remanded denials of
discretionary relief by the BIA for failure to take into account the nature,
recency and seriousness of an alien’'s deportable offense. See, e.g., Maashio v.
INS, 45 F.3d 1235, 1240 (8th Cir. 1995) (“"In judging the seriousness of acrime,
we look to such factors as the nature of the conviction, the circumstances and
the underlying facts of the conviction, the type of sentence imposed, and most
importantly, whether the type and circumstances of the crime indicate that the
aien will be adanger to the community™) (quoting Matter of Frentescu, 18 1. &
N. Dec. 244, 247 (BIA 1982)); Tipu v. INS, 20 F.3d 580, 584 (3d Cir. 1994) (“One
of the factors listed in the Marin test to be weighed in consideration of an
application for a § 212(c) waiver is the “nature, recency, and seriousness' of any
crimes committed by the applicant”); Yepes-Prado, 10 F.3d at 1371 (“convic-
tions, including drug convictions, must be considered on an individual basis
rather than in a blanket fashion. The lJor the BIA must, as part of the balancing
process required by Edwards, consider the relative seriousness of the particular
conduct of which the petitioner was convicted”). See also R. Bartlett, Failure
To Delineate Standards For Convicted Aliens Seeking Waivers Of Deportation
Renders Relief llusory, 17 SUFFOLK TRANSNAT'L L. Rev. 551, 563-64 (1994) (“the
BIA should assess each case individually without allowing the seriousness of
the crime to outweigh automatically the alien's equities and, in reviewing these
cases, courts must ensure that the BIA has performed the necessary case-by-
case analysis’).
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cons der thesefactorsbut instead defendsthat failureby suggesting that
theBIA views"dl drug-trafficking offenses[ag] sufficiently seriousto
justify requiring those convicted of such offensesto prove heightened
equities beforethe BIA will congder, on an individuaized basis, their
requestsfor extraordinary relief.” Pet. Br. 22 (emphasisomitted). The
Government missesthe point, for “individualized” considerationis
precisaly what the law demandsfor al aienswho meet the digibility
requirementsof 8 212(c). Here, the BIA failed to provide respondent
withthat measure of consideration. Itsdecisionwas properly vacated
by the court of appeals as an abuse of discretion.

% The court of appeals decision to vacate and remand the BIA's ruling on

this ground is consistent with that of every other circuit which has considered
thisquestion. See Tipuv. INS, 20 F.3d 580, 584 (3d Cir. 1994) (vacating denia
of § 212(c) relief on the grounds that “[o]ne of the factors listed in the Marin
test to be weighed in consideration of an application for a § 212(c) waiver isthe
“nature, recency, and seriousness of any crimes committed by the applicant.
Nevertheless, the opinion of the BIA placed great emphasis on Tipu's
conviction, emphasis that ascribes a seriousness to Tipu's crime that is out of
proportion to the nature and recency of the offense”); Martinez-Benitez v. INS,
956 F.2d 1053, 1055 (11th Cir. 1992) (“the Board must eval uate the nature and
underlying circumstances of the applicant's conviction in order to determine the
weight it should accord to this adverse factor. * * * We find that the Board
acted arbitrarily when it failed to consider the facts underlying petitioner's
narcotics conviction in reaching its decision to deny petitioner's application for
asylum”); Guillen-Garciav. INS, 999 F.2d 199, 205 (7th Cir. 1993) (noting that
the alien's “crimes were of a serious and violent nature, and, because they
formed the basis of the deportation proceedings, the BIA was obligated to
examinethe gravity of thiscriminal activity”), cert. denied, 116 S. Ct. 775 (1996).
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Findly, it bears mentioning that the BIA'sfallureto consider the
relevant facts of this caseisnot an isolated occurrence. Indeed, the
BIA's boilerplate decision-making in adjudication of applicationsfor
discretionary relief haslong been criticized throughout the Circuits. As
Chief Judge Posner recently lamented in Salameda v. INS, 70 F.3d
447 (7th Cir. 1995):

The proceedings of the Immigration and
Naturalization Serviceare notoriousfor delay, and
the opinions rendered by its judicia officers,
including themembersof the Board of Immigration
Appeals, often flunk minimum standards of
adjudicative rationality. The lodgment of this
troubled Servicein the Department of Justice of a
nation that was built by immigrants and continues
to be enriched by aflow of immigrationisanirony
that should not escape notice.

Id. at 449 (citing Osaghaev. INS 942 F.2d 1160, 1163-64 (7th Cir.
1991) (“The Board's discussion is cryptic—in fact incomprehensi -
ble—and itslawyer'samplifications cannot fill thegaps’); Osmani v.
INS 14 F.3d 13, 14 (7th Cir. 1994); Rodriguez-Barajasv. INS 992
F.2d 94, 97 (7th Cir. 1993); Bastanipour v. INS, 980 F.2d 1129,
1131, 1133 (7th Cir. 1992) (vacating BIA denial of asylum “on the
basis of the Board' s scanty, illogical, and apparently ill-informed
analysis of the record”); Watkins v. INS, 63 F.3d 844, 849-50
(9thCir. 1995); Osorio v. INS 18 F.3d 1017, 1028-30 (2d Cir.
1994)).%

# See also, eg., Diaz-Resendez v. INS, 960 F.2d 493 (5th Cir. 1992);
Espinoza v. INS, 991 F.2d 1294 (7th Cir. 1993); Marczak v. Greene, 971 F.2d 510
(10th Cir. 1992); Rodriguez-Gutierrezv. INS, 59 F.3d 504 (5th Cir. 1995); Vargas
v. INS, 938 F.2d 358 (2d Cir. 1991). See also generally M. Heyman, Judicial
Review Of Discretionary Immigration Decisionmaking, 31 SaN DIEGO L. REv.
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In sum, the BIA'sfailure to consider the nature, recency and
seriousness of respondent’s single 1982 drug offense constituted a
clear abuse of itsdiscretion under this Court's well-established canons
of administrativelaw. The decison of the court of gppeasto vacate
and remand the BIA's decision onthat basis, while criticized by the
Government as“ unwarranted interference with the discretion of the
BIA” (Pet. 13), actudly embodies precisaly what abuse of discretion
review was meant to accomplish and to prevent.

CONCLUSION
The judgment of the court of appeals should be affirmed.
Respectfully submitted.
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861 (1994); M. Roberts, The Exercise of Administrative Discretion Under the
Immigration Laws, 13 San DIEco L. Rev. 144 (1975).



