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QUESTION PRESENTED

Section 844(i), 18 U.S.C., prohibits the arson or attempted
arson of property “usedininterstate or foreign commerceor in any
activity affecting interstate or foreign commerce.” The question
presented iswhether, inlight of United Satesv. Lopez, 514 U.S.
549 (1995), and theinterpretive rule that constitutional ly doubtful
constructionsshould beavoided, see DeBartolo Corp. v. Florida
Gulf Coast Trades Council, 485 U.S. 568, 575 (1988), Section
844(i) appliesto the arson of aprivate resdence; and if so, whether

its application to the private residence in the present case is
constitutional.
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BRIEF FOR THE PETITIONER

OPINIONS BELOW

The opinion of the court of appeals (J.A. 40-44) isreported at
178 F.3d 479. The opinions of the district court denying
petitioner’ spre-trid motionto dismiss (J.A. 4-7) and hismotion for
judgment of acquittal following discharge of thejury (J.A. 23-28)
are unreported.

JURISDICTION

The judgment of the court of appealswas entered on May 17,
1999. Thejurigdiction of this Court restson 28 U.S.C. 8§ 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONSINVOLVED

Article |, Section Eight of the United States Constitution
provides in pertinent part:

The Congress shal have Power * * * [t]o regulate
Commerce with foreign Nations, and among the severa
States* * *,

Section 844(i), 18 U.S.C., provides in pertinent part:

Whoever maicioudy damages or destroys, or attemptsto
damage or destroy, by means of fire or an explosive, any
building, vehicle, or other red or persond property usedin
interstate or foreign commerce or in any activity affecting
interstate or foreign commerce shall be imprisoned * * *,

STATEMENT

This case concerns whether the federal crime of burning
“property used * * * in any activity affecting interstate * * *
commerce,” 18 U.S.C. 8 844(i), applies, and congtitutionally may
apply, to petitioner’s arson of his cousin’s private residence, a
structure in which no commercial activity took place.



2

A. Enactment And Amendment Of 18 U.S.C. § 844(i)

1. Section 844(i) was enacted as part of Title XI of the
Organized Crime Control Act of 1970, in the wake of arash of
bombingsand attempted bombingscommitted by domesticterrorist
organizations and radical student activists. See 116 CoNG. REc.
35,206 (1970) (Rep. Clancy); H.R. Rep. No. 91-1549, at 38
(1970), reprintedin 1970 U.S.C.C.A.N. 4007, 4013. Inan effort
to“get toughwith* * * terrorists’ (116 Cone. Rec. 36,296 (Sen.
Fannin)), members of Congress introduced severa bills to
crimindizethewrongful possession, transfer, and use of explosives.
See Explosives Control: Hearings before Subcomm. No. 5 of
the House Comm. on Judiciary on H.R. 17154, H.R. 16699, H.R.
18573 and Related Proposals, 91st Cong., 2d Sess. 4-32, 164-
181, 342-447 (1970) (“Explosives Control Hearings’) (reprinting
bills). Onehill, H.R. 16699, would have criminalized the bombing
or attempted bombing of “any * * * property used for business
purposes by a person engaged in commerce or in any activity
affecting commerce.” H.R. 16699, 91st Cong., 2d Sess. 4 (1970).

At hearingson H.R. 16699 and other hills, Assistant Attorney
General William R. Wilson testified that H.R. 16699 had been
drafted to protect “any property used for business purposes’ to the
extent permitted by the Commerce Clause, but that it would not
apply to “private homes under normal use.” Explosives Control
Hearings, supra, at 37, 56. “The reason, of course, for not
protecting” againgt the bombing of private homes, Wilson explained,
“Isthe basic Federd jurisdiction of interstate commerce.” 1d. a 74.

Several witnesses in the hearings expressed concern that the
“business purposes’ limitation in H.R. 16699 would bar its
application to the bombing of public buildings such as police
stations, universities, courthouses, and churches. See, eg.,
Explosives Control Hearings, supra, at 33 (Rep. McCulloch); id.
at 56 (Rep. Rodino); id. at 73 (Rep. Polk); id. at 79 (Rep. Smith).
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Accordingly, the limitation was omitted. See Russell v. United
States, 471 U.S. 858, 860 & n.7 (1985).

But any suggestion that removing the limitation to “business
purposes’ would bring private res dences within the statute’ s scope
was greeted with skepticism. Representative Celler, Chairman of
the House Judiciary Committee, suggested that Congressdid not
have “the power to broaden [afedera bombing statute] to cover a
private dwelling* * * under theinterstate commerce clause of the
Congtitution.” Explosives Control Hearings, supra, at 300.
When Representative Wylie proposed that Congress make findings
that “the bombing of a private dwelling would affect interstate
commerce,” Chairman Celler questioned whether thiswould be
sufficient to support an exercise of the commerce power. 1d. at
300-301. Ultimately, no such findings were made, and the bill was
not amended to cover bombing of private residences.’

In fact, the bill (and Title X1 as enacted) repealed a prior
gatutory provision that purported to prohibit the bombing of private
homes. Under that law, explosives used to bomb a* property used
for * * * residential * * * objectives’ were presumed to have
traveled in interstate or foreign commerce. 18 U.S.C. 8§ 837(c)
(1960) (repedled by Pub. L. No. 91-452, § 1106(b), 84 Stat. 956
(1970)). The provisonwas dated for repeal precisaly because of
concernsthat Congresslacked the authority to prohibit the bombing
“of aprivatehome.” 116 Cone. Rec. 35,359 (Chairman Celler);

! Inthe committee debate over H.R. 16699 and other bills, Representative
Cramer argued that Congress could punish the bombing of a private home
because “any explosive used [for destructive purposes| has to emanate from
interstate commerce.” Explosives Control Hearings, supra, at 304-305.
Unlike other provisions of Title X1, which regulated explosives transported
or received in interstate commerce, see Pub. L. No. 91-452, § 1102(a), 84 Stat.
956 (1970) (codified at 18 U.S.C. § 844(d)), Section 844(i) as enacted did not
regulate explosives that had been in interstate commerce but instead relied
on a connection between the use of the subject property and interstate
commerce as the basis for federal regulation.
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see also Explosives Control Hearings, supra, at 37 (Assistant
Attorney General Wilson).

H.R. 16699 was reported out of the House Judiciary Com-
mittee aspart of S. 30, the Organized Crime Control Act of 1970.
The committee report did not mention private residences, but
described Section 844(i) as “a very broad provision covering
substantialy al business property.” H.R. Rer. No. 91-1549, at 70.

During floor debate over S. 30, Representative Hungate asked
whether Section 844(i) would criminalize bombing of a private
residence. 116 ConG. Rec. 35,359. Chairman Celler responded
that “the mere bombing of a private home even under thisbill would
not be covered because of the question whether the Congress
would have the authority under the Constitution.” Ibid.
Representative Hungate of fered an amendment that wasintended to
reach bombingsof al property by enacting arebuttable presumption
that the explosives used had traveled in interstate commerce. Id. at
35,319. Theamendment failed, however, and the bill was passed
after only brief additional debate. 1d. at 35,363-35,364. The
Senate subsequently passed S. 30, with no mention of private
residences. Seeid. at 36,296.

2. Asoriginaly enacted, Section 844(i) prohibited only the
destruction or attempted destruction of property by means of “an
explosive,” and did not apply toarson generally. Thislimitation
caused problemsin practical application. Accordingly, Congress
enacted the Anti-Arson Act of 1982, which amended various
provisonsof Title 18, including Section 844(i), to apply to arson or
attempted arson committed “by means of fire or an explosive.”
H.R. Rer. No. 97-678, at 1 (1982), reprinted in 1982
U.S.C.C.A.N. 2631, 2631.

“Thejurisdictiona circumstancesenumerated in* * * section
844 * * * remain[ed] unchanged” by the 1982 amendment. Id. at
1. Representative Rodino, Chairman of the House Judiciary
Committee and co-sponsor of the bill, assured his colleaguesthat it
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was “not intended to expand Federal jurisdiction over arson
offenses generally.” 128 Cone. Rec. 18,816 (1982) (emphasis
added).

B. Factual Background

On February 23, 1998, petitioner Dewey Jonesvisited the Fort
Wayne, Indiana, residence of hiscousin, JamesWalker. SeeTr.
35-36, 116-117 (June 17, 1998). Jones earlier had telephoned the
house in an unsuccessful effort to speek to Waker. 1d. a 112-114.
Before seeking out Walker in person, Jones purchased alarge
bottle of beer at aFort Wayneliquor store, then, after emptying the
bottle, filled it with gasoline at anearby service station. 1d. at 35-
36.

When Jones appeared at the Wal ker residence, he encountered
Walker'swife, Lisa; again, Walker was not home. Tr. 36, 116-
117,159 (June 17, 1998). After telling Mrs. Walker, “1 don’'t have
nothing against you or your kids, thisis between meand him[i.e,,
Waker], but heisavoidingme,” Jonesthrew alit Molotov cocktall
into theliving room of the Walker residence, causing fire damage.
Id. at 116-117. Heescaped, briefly, inaFord Explorer driven by
another cousin, Jermaine Gist. Id. at 117, 147-150.

Atfirg, the Fort Wayne policeand fire departmentsinvestigated
thearson. Tr. 33,50 (June 17, 1998). Thefire department notified
thefederal Bureau of Alcohol, Tobacco, and Firearms, however,
and the BATF took over the investigation. 1d. at 50.

C. Proceedings Below

1. On March 25, 1998, afedera grand jury returned athree-
count indictment. J.A. 2-3. Jones and Gist were charged with
arsoninviolation of 18 U.S.C. 8 844(i), and using a destructive
device during and in relaion to acrime of violence punishable asa
federd offense (i.e., the arson) in violation of 18 U.S.C. § 924(c).
Joneswas a so charged with making anillega destructive devicein
violation of 26 U.S.C. § 5861(f).
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Jones and Gist moved to dismissthe count charging aviolation
of Section 844(i) for want of a sufficient connection to interstate
commerce. JA. 4-5. Thedigtrict court denied the motions, JA. 4-
7, and the case proceeded to trial.

2. At tria, the parties stipulated that Jones had thrown a
Molotov cocktail through thewindow of the Walker residenceand
that the Molotov cocktall wasan* explosive” withinthe meaning of
18U.S.C. 8844(i) and a“firearm” within themeaning of 18 U.S.C.
8§ 924(c) and 26 U.S.C. § 5861(f). J.A. 8. Accordingly, the
principal issuefor the jury waswhether the Walker resdence was
“used in interstate or foreign commerce or in an activity affecting
interstate or foreign commerce” as necessary to satisfy the
jurisdictional element of Section 844(i).

The government presented no evidence that the Walkers
conducted any businessin their house, and the government did not
claim that the Walker resdence was used “in interstate commerce.”
SeeJA. 22. Ingtead, the government contended that three pieces
of evidence showed that the Walker homewasusedinan“activity
affecting interstate commerce’ within the meaning of Section 844(i).

First, an out-of-state company, Midland Mortgage of
Oklahoma City, Oklahoma, held a mortgage on the Walker
resdence. JA.13-14, 17. A witnessfrom the mortgage company
testified, however, that the company suffered no lossas aresult of
thefire. JA. 14. Second, natural gaswas supplied to the Walker
residence by the Northern Indiana Public Service Company, anin-
date utility company that purchased itsnaturd gasfrom*field zones’
in Texas, Louisana, the Rocky Mountains, and e sawhere. JA. 15
16, 17-18. There was no evidence, however, that the supply of
natural gasto the Walker residencewas interrupted as aresult of
the fire. Cf. Tr. 87-99 (June 17, 1998). Third, the Walker
residence was insured by a company with an out-of-state
headquarters, which paid the Wakers' insurance clam for damage
resulting from thefirewith adraft from an out-of -state bank. JA. 8-
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10, 17. Theinsurer had approximately 20 employee agentsin Fort
Wayne, Indiana, however, and the Wakers insuranceclamwas
settled by an employee claims adjuster who had authority to settle
clamsonly in Fort Wayne. JA. 8-9, 11.

3. Beforethe case was submitted to the jury, Jones moved for
acquittal on the Section 844(i) count, again contending that the
evidence was insufficient to show that the Walker property was
used ininterstate commerce or in any activity affecting interstate
commerce. Thedistrict court denied the motion. Tr. 163-165,
177-179 (June 17, 1998).> Jones also objected to the
government’ sproposed jury ingtructiononthejurisdictiona eement
of Section 844(i), which provided that “to show that the real
property was used in activity affecting interstate commerce, the
government need only establishaminimal connection betweenthe
real property at issue and some aspect of interstate commerce.”
JA. 18. Thedidtrict court overruled the objection and gave the
government’s proposed instruction. 1d. at 20-22.

4. Thejury convicted Joneson al three counts, and thedigtrict
court denied Jones post-verdict motion for ajudgment of acquittal
on the Section 844(i) count and the count under 18 U.S.C. §
924(c).2 JA. 23-28. Following Seventh Circuit precedent, the
digtrict court held that the government was requiredto show only “a
dight effect on interstate commerce” under Section 844(i). Id. at 27

2 The district court granted Gist's motion for a judgment of acquittal on

other grounds. See Tr. 165-167, 173-175 (June 17, 1998).

3

The Section 924(c) count charged Jones with using and carrying a
destructive device “during and in relation to a crime of violence for which
[he] may be prosecuted in a court of the United States, arson in violation of
18 U.S.C. §844(i).” SeeJA. 2-3. Anelement of the Section 924(c) offense
is an underlying crime of violence “for which the person may be prosecuted
in a court of the United States.” See United States v. Rodriguez-Moreno,
119 S. Ct. 1239, 1243 (1999). If the evidenceisinsufficient to support Jones'

conviction under Section 844(i), it is insufficient to support the conviction
under Section 924(c).
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(internd quotation marksomitted). Under that test, the district court
concluded, “the natural gas connection aone sufficesto supply the
interstate commerce element.” Id. at 26.

Joneswas sentenced to 35 yearsin prison, over the objection
of hisvictim, Walker, that the sentence wasfar more severethan the
sentence Joneswould havereceived in state court. See JA. 30-31,
38; Tr. 18-19 (Aug. 26, 1998). Thedistrict court agreed that the
sentence, which was mandated by statutory minima, was* probably
* % * excessive.” |d. at 21.

5. The Seventh Circuit affirmed. J.A. 44. The court of
appealstook for granted that the statute was satisfied by “ proof of
adight effect” on interstate commerce, but considered whether
application of the statute was congtitutional in light of this Court’s
decision in United Statesv. Lopez, 514 U.S. 549 (1995). JA.
40-41. The Seventh Circuit concluded that, under Lopez, Section
844(i) could reach only activities that “substantially affect
commerce.” |d. at 41.

The court of gpped sthen consdered whether that tandard had
been met. The court acknowledged that the interstate connections
proven by the government — out-of-state natural gas, insurance,
and mortgage— “are pretty dight for asingle building” and “don’t
establish a‘substantial’ connection between this arson (or this
residence) and interstate commerce.” JA. 41. The court
nonetheless found that the statute was constitutionally applied.

Firgt, the Seventh Circuit observed that “ the resdential housing
industry isinterstate in character.” J.A. 42. The court explained
that “[g]oods and materialsfor housing move across state borders;
gasand dectricity likewise; thefinancid and insurance marketsthat
provide loans and spread risks have nationd if not international
scope; arson can substantialy affect al of these” 1bid. The court
of appeals concluded that this connection between interstate
commerce and residential real estatein toto was sufficient to render
application of Section 844(i) congtitutional inthiscase. Id. at 42-
43.
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Second, taking a different approach, the Seventh Circuit pon-
dered “whether * arson of buildings' or even * arson of residences
subgtantidly affects commerce,” and concluded that “the answer il
must beyes.” J.A. 43. Thecourt considered the damage caused
by dl such arson taken together, and found that “[i]f even asmall
fraction of thelossis covered by interstate insurance markets, the
effectis‘subgtantial.’” 1bid. Inaddition, the court noted, arson of
residential properties“ affect[] gas, electric, and telephone service,
require]] the occupants to stay at hotels while repairs [a]re
completed (asure Sgn of interstate commerce* * *), [lead] friends
and loved ones to travel from other statesto give comfort to the
victims, and soon.” Id. at 43-44. These collective effects, the
court con-cluded, in tandem with “proof of a slight connection
between the particular arson and interstate commerce,” were
sufficient to permit application of Section 844(i). Id. at 44.

INTRODUCTION AND SUMMARY OF ARGUMENT

Thevery ideathat Congress might enact agenera, nationwide,
federa crimina law prohibiting arsonwithin thelocd jurisdiction of
the States would have shocked the Framers of the Constitution.
Arsonis one of the oldest crimes, and real property is quintes-
sentialy local. The Constitution “withhold[s] from Congress a
plenary police power that would authorize enactment of every type
of legidation.” United Statesv. Lopez, 514 U.S. 549, 566 (1995).
Rather, “[t]he Constitution creates a Federal Government of
enumerated powers,” id. at 552, and the“ enumeration principle’
necessarily “ presupposes something not enumerated.” Id. at 553
(quoting Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 195 (1824)).

The Commerce Clause does not override these limits. The
grant of federal authority to “regulate Commerce* * * among the
severd States’ isnot cryptic short-hand for unlimited power that,
through ageneralized analysis of theeconomic effects of human
behavior, can reach al or nearly al intrastate conduct. To the
contrary, Congresssmply may not “use arddively trivia impact on
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commerce as an excuse for broad general regulation of state or
private activities.” Lopez, 514 U.S. at 558 (quoting Maryland v.
Wirtz, 392 U.S. 183, 197 n.27 (1968)). If afedera commerce
regulation goes beyond what is actualy in interstate commerce, it
can reach only activity that “substantially affects’ interstate
commerce. Lopez, 514 U.S. at 559 (emphasisadded). Congress
overstepsconditutiond limitswhenit regulatesanintrastate activity
based on “ effectsupon interstate commerce o indirect and remote
that to embrace them * * * would effectually obliterate the
distinction between what is national and what isloca and createa
completely centralized government.” 1d. at 557 (quoting NLRB v.
Jones & Laughlin Seel Corp., 301 U.S. 1, 37 (1937)).

These principles necessarily govern interpretation of a statute
that invokes the commerce power to regulate intrastate activity.
When some applications of such astatute might exceed thelimits of
that power, the statute should be construed to avoid constitutiona
doubt unlessthesaving “ congtructionisplainly contrary totheintent
of Congress.” Edward J. DeBartolo Corp. v. Florida Gulf Coast
Trades Council, 485 U.S. 568, 575 (1988) (collecting cases).
That ruleisreinforced where one construction of the statutewould
“defineasafederd crimeconduct readily denounced ascrimind by
the States.” United Satesv. Bass, 404 U.S. 336, 349 (1971). In
such cases, basic concepts of American federalism require that,
“unless Congress conveysits purpose clearly, it will not be deemed
to have significantly changed the federal-state balance” by
federalizingwholly local crime. Lopez, 514 U.S. at 562 (quoting
Bass, 404 U.S. at 349). In the absence of such aclear statement,
therule of lenity provides an additiona reasonto interpret Section
844(i) to exclude arson of private residences.

1. Application of these settled principles removes petitioner’s
arson from the scope of Section 844(i). That provision prohibits
arson of “property used ininterstate or foreign commerceor in any
activity affectinginterstate or foreign commerce.” Itisdoubtful, at



11

best, that the power to “regulate Commerce * * * among the
several States’ includes the power to prohibit the damage or
destruction of aprivate residencein whichno commercid activity
takesplace. Thedestruction of property by fire or explosvesis not
aninterstate act andisneither commercenor commercia. Thus, the
commerce power does not suggest authority to regulate arson
generdly. AsCongressrecognized, Section 844(i) can be consti-
tutional, if at al, only through the operation of its jurisdictional
limitation to property that is“usedin interstate* * * commerce or
in any activity affecting interstate * * * commerce.”

But that jurisdictional limitation can render Section 844(i)
congtitutiona only if it accurately separates conduct that is subject
to the commerce power from conduct that isnot. Arson is not
aufficiently related to interstate commerce asto afford Congressthe
power to regulatearson in dl its manifestations; the mere recitation
of alink to commerce does not cure the want of authority if the
purported limitation may be satisfied by insubstantial factors.
Congress cannot expand its commerce power by including sham
jurisdictiona el ementsin statutesthat accomplish plenary regulaion
of noncommercia conduct.

Thereisno reason to interpret the jurisdictional element of
Section 844(i) to betoothless, and thusto permit gpplications of the
satutethat likely violatethe Congtitution. The normal meaning of
the terms of the statute weighs heavily against such agloss. A
“property” is “used in an[] activity affecting interstate * * *
commerce’ only whenitisused instrumentally for acommercia
(though not necessarily for-profit) purpose. Passvereceipt for end-
useof interstate utilities, or the mereexistence of interstateloansand
insurance, are not “uses’ of the affected property, nor are such
relationships“ activities affecting interstate * * * commerce.” Such
“activities’ must be commercial, at least in a broad sense.
Moreover, inlight of the function of thejurisdictional elementin
ensuring that Section 844(i) isapplied congtitutionally — and thus
inlimitingitsapplicationtointrastateactivitiesthat substantidly affect
commerce— the" activities’ that subject property to Section 844(i)
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should be confined to those that substantially affect interstate
commerce. That further compelsan interpretation of Section 844(i)
that excludes private residences from its scope.

Thelegidative history confirmsthat Congress did not intend to
prohibit the arson of private resdences. Indeed, Congress repeded
aprovision of prior law that purported to do so, and declined to
follow the suggestions of two members that Section 844(i) be
drafted to cover residences, precisely because of doubt that the
Condtitution permitted what would amount to plenary regulation of
arson.

2. If, however, thisCourt concludesthat “ property usedinan
activity affecting interstate * * * commerce’ must include aprivate
residence where no commercial activity takes place — or must
include any Structure that receives utility service from an ultimately
interstate supply, that has been purchased using funds from an
interstate lender, and that has been insured with aninterstate insurer
— the application of Section 844(i) to this case exceedsthe limits
of the commerce power. Section 844(i) congtitutionally may be
applied only to arson that substantially affect interstate commerce.
The connections between interstate commerce and the arson here
aretoo thin.

It cannot serioudly be contended that our federalism permits
Congressto regulate all arson, or all theft, or al murder, based on
theinherent significance of those common sate crimesto interstate
commerce. But such regulation would be permitted if the
government and the Seventh Circuit are correct that a
congtitutionally substantia effect oninterstate commerce may be
shown by adding together the nationwidefinancial impact of any
intrastate activity. The government and the court of appealsrelied
on this application of the aggregation device to contend that the
nexus between a particular arson and interstate commerce need not
be substantial in order to pass constitutional muster.

This Court has limited its use of the aggregation principleto
commercia activities. Itisnot surprising that apower to regulate
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commer ce reaches commercial activities far more easily than
noncommercial ones. Only when the qualitative effects on
interstate commerce of regulated conduct are substantial does the
aggregation device permit the conduct’ s quantitative effects on
interstate commerce to be added together, so asto bring within
federal jurisdiction incidences of that conduct that have minimal
impact on their own.

The distinction between commercial and noncommercial
activities reflects the origin of this Court’s approval of federal
regulation of intrastate activity that is not interstate commerce but
substantially affectsit. Anexercise of the commercepower based
on the substantial effects of the regulated activity dependson the
operation of the Necessary and Proper Clausein conjunction with
the Commerce Clause. Using aggregation of effectsasaway to
bring an entire activity within the commerce power — so that
regulation may reach individual instances of the activity that have
insubstantid effects sanding done— is necessary and appropriate
inonly two Stuations. wheninterstate activitiesare so commingled
with intrastate activities that regulation of one cannot be effective
without regulation of the other, and when anintrastate activity is
closely related to interstate commerce, and threatens an aspect of
it, but is beyond effective regulation by individual States. A
noncommercial activity like arson doesnot havetheclosereation
with interstate commerce needed to invoke the aggregation device
under either rationale.

Additiond cons derationsprecludepermittingfedera regulation
of arsonwithout requiring proof of asubstantia effect on commerce
through thejurisdictiona dement. Theregulated conduct, arson, is
the very model of atraditiona state crime. It isthetype of felony
that long has been acknowledged to be a concern of the States
rather than the federal government. And the application of the
aggregation principle here proceeds under arational e that cannot
logically stop short of conferring general power uponthe federal
government to regulate all local crime based on its aggregate
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economic effects. Such conversion of the Commerce Clauseinto
agrant of plenary police power not only disturbsthe state-federal
baance, but renders meaninglessthe distinct and limited powersto
combat crime that are enumerated in the Constitution.

Onceitisclear that the aggregation principle does not excuse
case-by-case demonstration of substantial effects on interstate
commerce before Section 844(i) may be applied, itisequaly clear
that the statute may not be constitutionally appliedtothearsonin
thiscase. The Seventh Circuit recognized that the asserted linksto
interstatecommerce herewerenot substantial. Thebasicincidents
of home ownership and household support do not substantially
affect interstate commerce, and thus cannot provide thenexusto
interstate commerce needed to bring petitioner’ sarsonwithinthe
congtitutional scopeof Section 844(i). Evenif aggregation may play
somerolein lightening theload of the jurisdictiona element, the
connections between regul ated conduct and interstate commerce
nonethel essmust beless specul ative and attenuated than thetrivia
particulars relied on in this case.

ARGUMENT

. SECTION 844(i) DOESNOT APPLY TO ARSON OF A
PRIVATE RESIDENCE

That Congress could exert nationwide power to prohibit arson
isnot immediately apparent from the terms of the grant of authority
“[t]o regulate Commerce * * * among the several States.” The
Congressthat enacted Section 844(i) certainly did not think so. To
the contrary, Congress recognized that something more was needed
to render an arson prohibition congtitutional, and soincluded ajuris-
dictional dement that “woul d ensure, through case-by-caseinquiry,”
that particular instances of theregulated activity did fal withinthe
commerce power. See Lopez, 514 U.S. at 561-562. That
jurisdictional provision does not embrace private residences.
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A. Section 844(i) May Not Belnterpreted To Apply To
Arson Of A Private Residence In The Absence Of
Clear And Definite Congressional I ntent

Asthis Court acknowledged in granting certiorari, statutes
should be interpreted where possible to avoid “ constitutionally
doubtful constructions.” See JA. 45 (citing DeBartolo, 485 U.S.
a 575). Reflectingthe* prudentia concern that congtitutiond issues
not be needlesdy confronted,” thisprinciple applies not only where
aparticular interpretation of a statute clearly would violate the
Condtitution, but also where the interpretation would raise serious
questions about the statute’ svalidity. DeBartolo, 485 U.S. at 575;
International Ass' n of Machinistsv. Street, 367 U.S. 740, 749
(1961). When one reasonable congtruction of a statute avoids the
congtitutiona concernsraised by an aternateinterpretation, only the
clearest indication of congressiona intent can support adoption of
the congtitutionally questionable reading. DeBartolo, 485 U.S. at
577.

Thegovernment has acknowledged that any interpretation of
Section 844(i) that would reach the conduct in this case raises
congtitutiona doubts. Inressting certioriari, the government stated
that “the Court’ sdecisionin [United Satesv. Morrison, No. 99-
5, and Brzonkala v. Morrison, No. 99-29] may affect the proper
resol ution of the question” whether Congress has the power under
the Commerce Clauseto punish arson of aprivate residence, and
thus urged unsuccessfully that “the petition should be held pending
thisCourt’ sdecision” inthosecases. U.S. Br. (Opp.) 4-5; seeid.
a 11-12. Pending decisions on the scope of the commerce power
could not affect the disposition of this case unless serious
congtitutional questionsabout that power were present here. The
government’s apprehension about the constitutionality of the
application of Section 844(i) in this case waswell-founded. Aswe
explain below, application of Section 844(i) to arson of aprivate
resdencewould violate the congtitutional limitson congressiona
power under the Commerce Clause. That constitutional issue can
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and should be avoided here, where the everyday meaning of the
jurisdictiona eement excludes privateresdencesfromthe atute' s
scope.

Thereisanother, related reason to interpret Section 844(i) as
alimited regulation of specific arson, rather than agenerd assertion
of jurisdiction over theburning of al or nearly al property. “When
Congresscriminaizesconduct aready denounced ascrimina by the
States, it effects achange in the sengtive relation between federa
and gate criminal jurisdiction.” Lopez, 514 U.S. a 561 n.3 (interna
quotation marks omitted). This Court must reject a statutory
construction that “ renders traditionally local criminal conduct a
matter of federal enforcement and would alsoinvolveasubstantial
extension of federal policeresources’ unless, by clear statement,
Congresshas compelled theinterpretation. Bass, 404 U.S. at 350-
352. Thus, where astatuteisamenableto two interpretations, the
broader of which would extend federa jurisdiction over awhole
range of conduct that has been “traditionally subject to state
regulation,” the narrower construction should be adopted unlessa
contrary intent isunmistakably clear. Rewisv. United Sates, 401
U.S. 808, 812 (1971).

The decision below would make arson of every occupied
building a federal crime, subject to federal investigation and
prosecution. Y et real property issurpassingly local, and residentia
arson is among the most firmly rooted state crimes: it has been
crimindized by the States* [f][rom the earliest colonid days,” andis
a felony under the laws of all fifty States. See Panneton,
Federalizing Fires. The Evolving Federal Response to Arson
Related Crimes, 23 AM. CriM. L. Rev. 151, 151 (1985); Poulos,
The Metamor phosis of the Law of Arson, 51 Mo. L. Rev. 295,
342-344 & nn.221, 223-262 (1986). It thuswas exactly thekind
of crimethat Chief Justice Marshall and this Court had inmindin
holdingit“clear, that congress cannot punishfeloniesgenerally.”
Cohensv. Virginia, 19 U.S. (6 Wheat.) 264, 428 (1821). See
Lopez, 514 U.S. at 596 (Thomas, J., concurring).
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Theseprinciplescounsd restraint ininterpreting Section 844(i),
so that the statute is not unnecessarily gpplied to extend beyond the
scopethat can reasonably bejustified asaregulation for protection
of interstate commerce. The text, structure, and history of the
statute support (indeed, compel) aninterpretation that confinesthe
word “used” to ameaning consonant with normal speech, and that
restricts “ activity affecting” interstate commerce to commercial
pursuitsand similar activities. Thereisabsolutely noindicationin
the legislative sources — much less the “requisite *clearest
indication,”” DeBartolo, 485 U.S. a 577 (quoting NLRB v.
DriversLocal Union No. 639, 362 U.S. 274, 284 (1960)) — that
Congress intended Section 844(i) to federalize arson of private
residences. ThisCourt therefore need not, and should not, construe
that statute to reach that far.

Indeed, evenif the text and legidative history of Section 844(i)
weresufficiently ambiguousto permit aninterpretation of the statute
that would federalize the arson of aprivate residence, the rule of
lenity would require that the ambiguity be resolved in Jones sfavor.
See United Sates v. Granderson, 511 U.S. 39, 54 (1994);
McNally v. United Sates, 483 U.S. 350, 359-360 (1987). A
reasonabl e person would not apprehend that the arson of aprivate
family homeinvolved a“property used* * * in any activity affecting
interstate or foreign commerce.” See pp. 17-20, infra; see also
Bass, 404 U.S. at 348-349 & n.15.

B. The Text Of Section 844(i) Does Not Manifest
Congressional Intent To Federalize Arson Of A
Private Residence

1. Theonly evidence proffered to satisfy the jurisdictiona
element of Section 844(i) showed that “the owner of the residence
purchased natura gasin interstate commerce, secured amortgage
from an out-of -gtate lender, and received an insurance check from
anout-of-stateinsurer.” JA. 40-41. But the“ordinary and natural
meaning” of “usgl] in an activity” isnot satisfied by “use’ of
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one shousefor the receipt of natura gas, amortgage, or insurance.
See United Sates v. Mennuti, 639 F.2d 107, 110 (2d Cir. 1981)
(Friendly, J.). Nor are the maintenance of a mortgage and
homeowners' insurance, and thereceipt of natural gas, activitiesin
whichthe property is“used” inthenormal, active, implementing
sense. See United Satesv. Ryan, 41 F.3d 361, 369 (8th Cir.
1994) (en banc) (Arnold, C.J., dissenting), cert. denied, 514 U.S.
1082 (1995). The language of Section 844(i) does not support
such strained constructions, and they should be rejected.

Theinterpretation of astatute begins, of course, with itstext.
E.g., Bailey v. United Sates, 516 U.S. 137, 144 (1995). Section
844(1) purports to reach only the actual or attempted damage or
destruction of property that is “used in interstate or foreign
commerce or in any activity affecting interstate or foreign
commerce” (emphasis added). The government must prove the
stated nexuswith interstate commerce as a separate e ement of the
crime. See, e.g., Stironev. United Sates, 361 U.S. 212, 218
(1960); United Sates v. Latouf, 132 F.3d 320, 325 (6th Cir.
1997), cert. denied, 523 U.S. 1101 (1998).

The phrase“used * * * in any activity affecting interstate or
foreign commerce’ must be construed in accord with its ordinary
and natura meaning, see Bailey, 516 U.S. at 145, bearing in mind
that “familiar legal expressions’ should be understood in their
“familiar legal sense.” Bradleyv. United Sates, 410 U.S. 605, 609
(1973). Accordingly, thetext of Section 844(i) invokesan inquiry
that first determines how the property was “used” — i.e,, its
function— and then asks whether (and how) that function affects
interstate commerce. See Cunningham & Fillmore, Using
Common Sense: A Linguistic Perspective on Judicial
Interpretations of “ Use a Firearm,” 73 WaAsH. U. L.Q. 1159,
1176 (1995); Egan, Note, The Jurisdictional Element of 18
U.SC. §844(i), A Federal Criminal Commerce Clause Satute,
48 WasH. U.J. UrB. & CoNTEMP. L. 183, 209 (1995).
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Becausethe statutory terms echo statements defining the limits
of Congress spower to regulate under the Commerce Clause, e.g.,
United Satesv. Darby, 312 U.S. 100, 118 (1941), the ordinary
and natural meaning of the jurisdictional element encompasses
property that is actively employed in a pursuit that affects interstate
commercein acongtitutionaly significant way, that is, in apursuit
that “substantially affects’ interstate commerce. Lopez, 514 U.S.
at 559. Thus, one“uses’ aresdential property tolivein or to rent
out for profit. One “uses’ a business property to conduct a
commercid enterprise. One*“uses’ awarehouseto storeinventory.
One “uses’ acar to drive to and from work. If these pursuits
substantially affect interstate commerce, then arson of the property
falls within the statute.

The normal meaning of each statutory term supports this
common-sense reading. The word “use” connotes the active
“application or employment of something,” especialy its
employment “for the purpose for which it isadapted.” BLACK’S
LAw DicTIONARY 1540 (7th ed. 1999); see adso 19 OXFORD
ENGLISH DicTIONARY 353, 354 (2d ed. 1989) (defining “use” as
“to employ for acertain end or purpose,” “to employ or make use
of (an article, etc.) esp. for aprofitable end or purpose,” and “to
employ * * * in somefunction or capacity, esp. for an advantageous
end’). To “use’” a structure implies some “action and
implementation,” Bailey, 516 U.S. at 145, directed toward a
purpose. Similarly, ordinary meanings of “activity” include a
“specific action or pursuit,” WEBSTER' S NEw WORLD DICTIONARY
14 (3d ed. 1988); a “ specified pursuit,” AMERICAN HERITAGE
DicTioNARY 18 (3d ed. 1992), or “[a]n occupation or pursuit in
which apersonisactive,” BLACK’ sLAw DicTiONARY 33 (6th ed.
1990).

These definitions suggest affirmative and goal-oriented
employment of property to perform afunction, not the passive
recei pt of goods and servicesrelated to the property, and colloquid
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speech confirmsthat definition. When asked if shehad * used” her
empty vacation homeover theweekend, anormal person would not
reply, “Yes, it received natural gas.” And one does not refer to
“using” an automobileto storeatank of gasoline. No onesaysshe
“uses’ her house to carry the mortgage. And no one speaking
normally would refer to “using” ahome to insureit.

As Judge Friendly observed, “[t]o the ordinary mind, the
destruction of * * * private dwellings would not constitute the
destruction of buildingsusedin* * * any activity affecting interstate
commerce.” Mennuti, 639 F.2d at 109. That should be the end of
the matter.

2. Section844(i) incorporatesthewe |-worn phrase, “ activity
[or ectivities] affecting interstate* * * commerce.” Beforeenacting
that Section in 1970, Congress had included the same or similar
jurisdictional limitationsin many other statutes to support federal
regulation of intrastate conduct. Those usages provide persuasive
context for construing the same limiting termsin Section 844(i).
See, e.g., Lorillardv. Pons, 434 U.S. 575, 581 (1978); American
Airlinesv. North American Airlines, 351 U.S. 79, 82 (1956);
Overstreet v. North Shore Corp., 318 U.S. 125, 131-132
(1943). Indeed, the committee report expressly invoked similar
statutes as model sfor Section 844(i). SeeH.R. Rer. No. 91-1549,
at 70 (referencing the Labor Management Relations Act, 29 U.S.C.
8141 et seg. (“LMRA"), the Labor Management Reporting and
Disclosure Act, 29 U.S.C. §401 et s=q. (“LMRDA"), and the Civil
Rights Act of 1964, 42 U.S.C. § 2000 et seq.).

When Congress regulated “activities affecting interstate
commerce’ before 1970, the activities being regulated were
commercial or business-related. Federal labor law — whichwas
expressy invoked asamodd for Section 844(i) — prohibitsunfair
labor practicesin“anindustry or activity affecting commerce.” 29
U.S.C. § 187(a); see dso id. 88 402(c), 504(a)(3). In the
contemplationof theLMRA,, itwas" employer[g]” “whoseactivities
affect commerce’ (id. 8 185(b)). And whenthe LMRA defined an
“industry affecting commerce,” the term included either an “industry
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or activity” that was"in commerce’ (i.e, ininterstate“trade, traffic,
commerce, trangportation, or communicetion,” id. 8 152(6)), or one
inwhich alabor dispute might tend to burden or obstruct interstate
commerceor itsfreeflow. 1d. 8§142; seedsoid. §402(a). There
isno question that these provisionsreach only businessesand smilar
entities. Indeed, only three years before the enactment of Section
844(i), the Age Discrimination in Employment Act borrowed from
thelabor lawsadefinition of “industry affecting commerce” that
included any “ activity, business, or industry” with adefined nexusto
interstate commerce. 29 U.S.C. § 630(h) (referencing LMRDA,
id. 8401 et seg.). Another modd for thejurisdictional provision of
Section 844(i), the employment provisons of the Civil Rights Act of
1964, aso adopted the labor law usage of “activity * * * affecting
commerce’ asatype of “industry affecting commerce” 42 U.S.C.
§ 2000e(h).

Other well-known statutes used some version of the phrase
“activity affecting interstate commerce’; dl of themdid soinaway
that made clear that the only “ activity” that was contemplated was
commercial activity (which might include non-profit enterprises).
Thus, theantitrust lawslimiting mergers and acquisitions speak in
termsof the acquisition of one* person engaged in commerceor in
any activity affecting commerce’ by another. 15U.S.C. §18. The
similarly worded pre-merger notification requirement, enacted
shortly after Section 844(i), contained an exception for acquisitions
or transfers of “goods, or realty * * * in the ordinary course of
business’ — presuming that “ business’ isthe“ordinary course” for
aperson engaged in“any activity affecting commerce.” 15U.S.C.
§ 18a(c)(1). Similarly, the Racketeer-Influenced and Corrupt
Organizations Act of 1970, enacted together with Section 844(i),
referred to the “activities” of an “enterprise” “which affect[]
interstate or foreign commerce,” 18 U.S.C. 8§ 1962(a)-(c); the
statute made clear that an “enterprise” was a collective and pur-
poseful undertaking, though not necessarily for economic ends.
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See National Organization for Women v. Scheidler, 510 U.S.
249, 257-262 (1994). These and other prior, contempo-
raneous,and subsequent usages of “ activities affecting interstate
commerce’ providecompelling evidencethat Section 844(i) reflects
asimilar understanding of those common statutory termsto mean
purposeful business or commercial activities.*

The statutory language arises from this Court’ s approval of
federal effortsto regulate “activities intrastate which so affect
interstate commerce* * * asto make regulation of them appropri-
ate.” Darby, 312 U.S. at 118; see also, e.g., United Sates v.
Wrightwood Dairy Co., 315 U.S. 110, 119 (1942); Wickard v.
Filburn, 317 U.S. 111, 124 (1942). In considering what intrastate
activitiesaffected interstate commercein thisway, however, this
Court addressed only intrastate business conduct with interstate
consequences. See, e.g., Wrightwood Dairy, supra (sale of milk);
Darby, supra (lumber mill); Wickard, supra (production and
consumption of wheat, an interstate commodity).

3.“[T]hemeaning of statutory language,” of course, “ depends
on context.” Bailey, 516 U.S. at 145 (quoting Brown v. Gardner,
513 U.S. 115, 118 (1994)). The structure of the original Section

4 See eg., 15U.S.C. § 79a(c) (public utility holding companies are engaged
in“activitieswhich directly affect or burden interstate commerce”); 15 U.S.C.
8 1173(8)(1) (regulating “activities’ of “the business of manufacturing
gambling devices’ if they “affect interstate * * * commerce”); 17 U.S.C.
8§ 910(a) (prohibiting violation of intellectual property rights of
semiconductor chip products “by conduct * * * affecting commerce”); 18
U.S.C. § 513(c)(4) (defining “organization” as any “corporation, company,
association, firm, partnership, joint stock company, foundation, institution,
society, union, or any other association * * * the activities of which affect
interstate” commerce); 18 U.S.C. § 668(a)(1) (defining “museum” as
institution “the activities of which affect interstate” commerce); 18 U.S.C.
§ 1033(a) (prohibiting fraudulent conduct by “persons engaged in the
business of insurance whose activities affect interstate commerce”); 18
U.S.C. § 1510(d)(1) (prohibiting obstruction of justice by person “engaged
in the business of insurance whose activities affect interstate commerce”).
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844 asawhole confirmsthat “use[] * * * in an activity affecting
interstate * * * commerce” denotes more than an end-user’s
passive receipt of interstate goods or services.

If themerereceipt of interstate utilities or other commodities
congtituted the use of property in an activity affecting interstate
commerce, another subsection of the original Section 844 would
have been entirdly superfluous. Section 844 origindly prohibited the
damage or destruction by explosives of two different types of
property. Section 844(i) covered property “used in interstate or
foreign commerce or in any activity affecting interstate or foreign
commerce,” while Section 844(f) originally covered property
“owned, possessed, or used by, or leased to, the United States, any
department or agency thereof, or any ingtitution or organization
receiving Federal financial assistance.” SeePub. L.No. 91-452,
§1102(a), 84 Stat. 956 (1970) (codified at 18 U.S.C. § 844(f)
(1970)). If Section 844(i) covered any property that receives
utilities or ade minimis amount of goods or services interstate,
there would have been no need for Congress also to prohibit
damage or destruction of aproperty used by thefedera government
or receiving federa funds. The broad interpretation of property
“used* * * inany activity affecting interstate or foreign commerce’
applied by the Seventh Circuit in this case would improperly render
Section 844(f), as enacted, a“ practical nullity.” United Savings
Ass nv. Timbers Associates, Ltd., 484 U.S. 365, 375 (1988);
Bailey, 516 U.S. at 147-148; Ratzaf v. United Sates, 510 U.S.
135, 140-141 (1994).

4. Thejurisdictional €l ement in Section 844(i) wasintended to
separateout buildingsand other property with sufficient connections
to interstate commerce to make them permissible objects of federa
regulation. That, of course, requireslimiting “activities affecting
interstate * * * commerce” to those that “substantially affect”
interstate commerce. SeelLopez, 514 U.S. a 559. Likewise, to
draw arational distinction between those propertiesthat substan-
tially affect commerce and those that do not, the property must be
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actively and “currently used.” Mennuti, 639 F.2d at 113. A
property used for one purpose today may be used for another, or
noneat al, tomorrow. “Resdentid” garagesmay house embryonic
businesses, and“commercia” structuresmay beconverted to purdly
private residential use, like the former shops that now are
Georgetown living rooms. By contrast, tointerpret Section 844(i)
to reach privateresidencesor other structuresbased solely onthe
receipt of utilitiesor interstate commaodities, or the maintenance of
insurance or financing, would havethe practicd effect of diminating
theinterstate commerce element of the offense— and would have
doneso equaly in 1970 — given theredlity that any property inthe
modern world has at least some de minimis link to interstate
commerce.

Every State except Alaskaimports at |east some natural gas
from out-of-state sources, and there is no way to determine the
source of gas that has been transported to a consumer. SeeU.S.
DeP' T OF ENERGY, ENERGY INFORMATION ADMIN., NATURAL
GASANNUAL 1997, at 22-27 (1998). “No State relies solely on
itsown resources’ for electrical power. FERC v. Mississippi, 456
U.S. 742, 757 (1982). The prevalence of regional and national
insurers, and the active market in the sale of mortgages, makes
interstate contacts of that kind inevitable. Any property with
telephone servicereceivesinterstate communicationsservices. The
list of interstate goods and servicesthat are provided tothe typica
private home — junk mail, cable television, parcel delivery —
defies enumeration.

The government and somefedera courtsare al too willing to
rely on attenuated links of this kind to establish the interstate
commercedement of Section 844(i). Thiswasnot thefirg timethe
government has contended that a building was “used” in the
“activity” of recaiving naturd gasor dectricity.” Nor isthiscasethe

®  See eg., United States v. Melina, 101 F.3d 567, 572 (8th Cir. 1996);
United Sates v. Flaherty, 76 F.3d 967, 973 (8th Cir. 1996); United Sates v.
Pappadopoulos, 64 F.3d 522, 525 (9th Cir. 1995); United States v. Vogel, 37
F.3d 1497 (table), 1994 WL 556994, at *8 (4th Cir. Oct. 12, 1994); United
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first to rely on atarget property’s coverage by an out-of-state
insurer.® The government also has claimed that an automobile was
“usedinanactivity affecting” interstate commerce becauseit carried
a bottle of out-of-state orange juice, see United States v.
McGuire, 178 F.3d 203 (3d Cir. 1999), and that magazine
subscriptions delivered to aresidence, and the employment of a
Chilean housekeeper, hel ped establish thejurisdictional nexus of
Section 844(i). See United Satesv. Montgomery, 815 F. Supp.
7,11 n.6 (D.D.C. 1993).

The absurdity of such interpretations gppearseven more clearly
upon recalling that the jurisdictional element of Section 844(i)
gppliesto arson of persond property aswell asred property. If the
receipt of utilities, purchase financing by an out-of-state lender, and
Insurance coverage are sufficient to meke afedera crime out of any
damage or destructioninvolvingfire or various explosve materias,
then awide range of petty vandalism aso violates Section 844(i).
Many items of personal property consumeinterstate utilities, are
financed by out-of-state lenders, and are insured through
homeowners' policiesor credit-card-based purchasereplacement
policies. Shooting out atelevision picture tube (gunpowder being
an explosive, see 18 U.S.C. 8§ 844(j)) would be afedera crime.
Thetelevisonwould be*used in an activity affecting commerce’ if
it consumed el ectricity some of which was generated out of state,
was purchased using credit financed by an out-of -state bank, and
wasinsured. Similar considerationswould federalize damage or
destruction of gas barbecue grills or rechargeable el ectric razors.
Likethe Seventh Circuit’ s gpplication of Section 844(i) inthiscase,

Satesv. Ramey, 24 F.3d 602, 607 (4th Cir. 1994), cert. denied, 514 U.S. 1103
(1995); United Satesv. Ryan, 9 F.3d 660, 666 (8th Cir. 1993), as amended on
reh’ g, 41 F.3d 361 (1994), cert. denied, 514 U.S. 1082 (1995); United Satesv.
Sillwell, 900 F.2d 1104, 1106 (7th Cir.), cert. denied, 498 U.S. 838 (1990).

®  See eg., Vogd, 1994 WL 556994, at *8; United Statesv. Moore, 25 F.3d
1042 (table), 1994 WL 251174, at * 3 (4th Cir. June 10, 1994), cert. denied, 514
U.S. 1102 (1995).
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theseapplicationsare, at best, constitutionally doubtful under the
principles enunciated in Lopez.

Theterms of Section 844(i) certainly do not contemplate such
fally, muchlesscompd it. “Anevidentiary sandardfor finding ‘ use
that is satisfied in dmost every case” — the practical effect of the
Seventh Circuit’ s gpplication of theinterstate commerce e ement of
Section 844(i) — “does not adhere to the obvious congressional
intent,” manifested by the plain language of Section 844(i), to
require something “more’ than smplearson “to trigger the tatute' s
application.” Bailey, 516 U.S. at 144. Tothe contrary, by straining
to include private residences, the court of appeals effectively
excised thejurisdictiona eement from the statute, and itsjudgment
therefore should bereversed. |bid.; Ratzaf, 510 U.S. at 140-141.

5. ThisCourt’ sprior andysisof thetext of Section 844(i) fully
supportsinterpreting that provision to require more than the mere
incidentsof homeownership in order to extend federal jurisdiction
toarson. InRussell v. United States, 471 U.S. 858 (1985), the
Court, addressingonly the construction of Section 844(i) rather than
itscongtitutionality, held that Section 844(i) applied to the arson of
a“two-unit gpartment building that isused asrental property.” Id.
at 858, 862. The Court explained that the“ rental of real estate” —
acommercial transaction between landlord and tenant — was an
“‘activity’ that affectscommerce” within the meaning of the statute.
Id. at 862.

Crucidly, the Court declined the government’ sinvitation to hold
that “the use of out-of-state gas to heat the building petitioner
attempted to burn established that it was used in an activity affecting
interstate commerce.” Brief for the United Statesat 16, Russdll v.
United Sates, No. 84-495. That had been the rationale of the
district court. See563 F. Supp. 1085, 1086 (N.D. I1I. 1983). But
this Court would not go sofar. Rather, it rested itsdecison onan
active employment of the property inacommercia context — as
the subject of rental transactions with residential tenants. That
emphasisiscorrect now asit wasthen and, unlike some observa-
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tionsin Russdll that were unnecessary to the statutory holding (see
pp. 37-38, infra), is consonant with the constitutional analysisin
Lopez.

C. TheLegidative History Of Section 844(i) Does Not
Reflect Congressional | ntent To Federalize Arson Of
A Private Residence

Thelegidativehistory of Section 844(i) confirmsthat the Satute
does not reach arson of private residences. The committee report
described Section 844(i) as “a very broad provision covering
substantially all business property.” H.R. Rep.No. 91-1549, at 70;
seealso Russell, 471 U.S. at 861." Reaching “substantially” all
business property suggeststhat not al business property falswith
thestatute’ sscope. The Judiciary Committee thus envisioned that
even some business property — such as* business’ property that
was dormant or abandoned — would not be protected by the
datute. That, inturn, confirms (in accord with common sense) that
even some property that might be characterized in the abstract as
“business’ property rather than “residentia” property isnot “used
inan activity affecting” interstate commerce within the meaning of
Section 844(i). Some property that oncewas*business’ property
is no longer “used” at all, or has been converted to private
residential use.

Although the Committee broadened the coverage of Section
844(i) in response to concerns about coverage for varioustypes of
public buildings, thereisno sign that the Committee envisioned that
Section 844(i) would encompass private residences. Private res-
dencesdo not fall within itsdescription of the statute’ scoverage of
“substantialy al businessproperty,” and were not even mentioned
inthe Report. Thequestion of federally proscribing the bombing of
aprivate residence arosein both committee and floor debate, but
every timethe possibility wasraised it wasrejected. Seepp. 2-4,
supra. Indeed, Chairman Celler stated with unmistakable clarity

7

Having quoted this passage, this Court inexplicably dropped the word
“substantially” in paraphrasing the legislative history. 471 U.S. at 862.
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that “the mere bombing of a private home* * * would not be
covered because of the question whether the Congresswould have
the authority under the Constitution.” 116 CoNG. Rec. 35,359
(1970). ThisCourt need not and should not interpret Section 844(i)
to cover private homes“when responsible congressona committees
and leaders, in managing abill, havetold Congressthat the bill will
not reach that which the Act isinvoked in this Court to cover.”
United Sates v. Five Gambling Devices, 346 U.S. 441, 449
(1953) (plurality opinion of Jackson, J.).

Notably, Title XI repealed a prior statutory provision under
which explosives used to bomb a“ property used for * * * residen-
tial * * * objectives’ were presumed to have traveled in interstate
or foreign commerce. 18 U.S.C. § 837(c) (1960) (repealed by
Pub. L. No. 91-452, § 1106(b), 84 Stat. 956 (1970)). Constitu-
tional concerns motivated the repeal, see p. 3, supra, and no
reference to “residential” uses or objectives carried over into
Section 844(i).

Thelegidative history isequaly clear thet the Anti-Arson Act of
1982 did not expand the scope of Section 844(i)’ s application to
arson of resdentid properties. Chairman Rodino explained that the
amendment was" not intended to expand Federa jurisdiction over
arson offenses generally.” 128 Conc. Rec. 18,816 (1982)
(emphasis added).

Thelegidative higtory thus shows that Congress enacted Section
844(i) — designed to protect “substantialy all business property”
— inthebdlief that the statute did not reach private residences. In
light of thisclear evidence of congressiona intent not to federalize
arson of aprivate residence, there is no reason for this Court to
deprivethewords “used * * * in any activity affecting interstate
* * * commerce’ of their normdl, active, instrumental meaning in
order to bring such arson within the scope of Section 844(i).
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[I. APPLICATION OF SECTION 844(i) TO THE ARSON
HERE VIOLATESTHE COMMERCE CLAUSE

If this Court concludesthat Section 844(i) cannot be construed
to exclude the arson of a private residence, the Court must then
consider whether the application of the statute in this casein fact
comes within Congress's power “[t]o regulate Commerce * * *
among the several States.” It does not.

Thecommercepower authorizesfedera regulation of only three
categoriesof activity. Lopez, 514 U.S. at 558. Thefirst category
covers*“theuse of the channdsof interstate commerce’ and permits
Congress to exclude harmful uses (and products) from those
channels. 1bid. The second category encompasses “the instrumen-
talities of interstate commerce, or persons or thingsin interstate
commerce.” Ibid. Andthethird category includes*those activities
having a substantial relation to interstate commerce, i.e., those
activitiesthat substantialy affect interstatecommerce.” Id. at 558-
559.

The government has not contended that application of Section
844(i) to a private residence (or indeed, to most real property)
regulates achannel or instrumentality of interstate commerce, see
U.S. Br. (Opp.) 6-8, and real property certainly cannot be athing
“in” commerce. Accordingly, asthe Seventh Circuit recognized
(JA. 41), the application of Section 844(i) at issue here can be
justified, if at all, asaregulation of an* activity that substantially
affect[s] interstate commerce.”

We explain below that Congresslacks the power to prohibit
arson generdly, so that the congtitutionality of the present applica-
tion of the statute must depend on satisfaction of ajurisdictional
element that appropriately limits the coverage of the statute to
particular examplesthat have therequisite substantid effects. Even
if theminimal and attenuated linksto interstate commercerelied
upon below satisfy the statute as construed by this Court, they do
not bring Jones's crime within Congress' s commerce power.
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A. The Commerce Clause Does Not Authorize General
Federal Regulation Of Arson Based On A Crude
Aggregation Of The Economic Effects Of That Crime

The Seventh Circuit recognized that the connections between
Jones sarson (or the Walker residence) and interstate commerce
wereinsubstantid at best; “pretty dight” overstatesthe case. See
JA. 40-41. But the Seventh Circuit held that federal law could
proscribe Jones's conduct even though that conduct had no
substantia relationto interstate commerce. That conclusion flowed
from aflawed premise, that arson — and particularly residentia
arson— isthetype of activity that so substantiadly affectsinterstate
commercethat anindividualized inquiry into the nexuswith com-
merce is unnecessary. In effect, by concluding that the federal
government could regulate any arson based on the aggregate
financia impact of al arson, the Seventh Circuit concluded that the
jurisdictiond eement waslargely if not entirely unnecessary. Inthe
view of the court of appeals, a view apparently shared by the
government, thejurisdictional element need not be met by factors
that establish a substantial effect on interstate commerce.

That isnot so. Arson is not the type of conduct that can be
aggregated in its effect and then regulated without a substantial
jurisdictional nexus. To the contrary, “thede minimis character of
individual instances arising under [a statute enacted under the
commerce power] isof no consequence” — and so will permit
federa regulation — only “where agenerd regulatory Satute bears
a substantial relation to commerce.” Lopez, 514 U.S. at 558
(quoting Wirtz, 392 U.S. at 197 n.27). Section 844(i), however, is
not “an essential part of ” any such “larger regulation of economic
activity, in which the regulatory scheme could be undercut unlessthe
intrastate activity” — i.e., arson — were regulated. Lopez, 514
U.S. at 561. Any substantia effect on interstate commerce must
appear through the jurisdictional element, or not at all.
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1. “Substantial Effects’ On Interstate Commerce Of
A Noncommercial Activity Such As Arson Cannot
Be Established Through Aggregation

The Seventh Circuit held that federd regulation could extend to
residential arson because such arson, added together, might havea
significant aggregate effect on interstate servicesincluding natural
gas, insurance, and mortgages. JA. 42-44. TheSeventh Circuit's
dternative bassfor upholding the regulation of resdentia arson was
theinterstate” character” of the* residential housingindustry,” based
on homeowners consumption of such services. JA. 42,

Under that reasoning, amost any intrastate conduct could be
federdly regulated by virtueof our universa immersioninamodern
economy. But such an “excessiveregard for the unifying forces of
modern technology” would violate amost fundamental premise of
our congtitutional federalism: “[t]heinterpenetrationsof modern
society have not wiped out state lines” and do not permit wholesde
“inroads upon our federal system.” Polish National Alliance v.
NLRB, 322 U.S. 643, 650 (1944) (Frankfurter, J.). The limitless
conception of the commerce power expressed by the Seventh
Circuit and the government does not accord with this Court’s
jurisprudence.

a. Congress sauthority to regulateinterstate commerceitself
is plenary, see Gibbons, 22 U.S. (9 Wheat.) at 197, but its
Commerce Clause authority over intrastate conduct is limited.
Lopez, 514 U.S. at 557. The commerce power extends only to
“thoseactivitiesintrastatewhich so affect interstate commerceor the
exertion of the power of Congress over it asto make regulation of
them appropriate meansto the attainment of alegitimate end, the
exercise of the granted power of Congress to regulate interstate
commerce.” Id. at 555 (quoting Darby, 312 U.S. at 118, which
cited M’ Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421
(1819)). Theonly reason that Congress has power, under agrant
permitting it to “regulate Commerce * * * among the severa
States,” to* providefor regulation of activities not themsdlvesinter-
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state commerce, but merely ‘affecting’ such commerce,” isthat “in
certain fact situations” federal “regulation of purely local and
intrastate commerce” may be ‘ necessary and proper’ to prevent
injury to interstate commerce.” Polish National Alliance, 322
U.S. at 652 (Black, J., concurring). SeeU.S. Const. art. |, 88, cl.
18; Mandeville Island Farms, Inc. v. American Crystal Sugar
Co., 334 U.S. 219, 231-232 & n.11 (1948); Garcia v. San
Antonio Metropolitan Transit Authority, 469 U.S. 528, 584-585
(1985) (O’ Connor, J., dissenting); seeaso 1 L. TRIBE, AMERICAN
CONSTITUTIONAL LAw 812-814 & n.23 (3d ed. 2000); Barnett,
Necessary and Proper, 44 UCLA L. Rev. 745, 764-769 (1997).

This expanded power does not allow Congress to regulate
absolutely anything that might have afinancial impact on some
thread of interstate commerce. Asthis Court hasrecognized, “[t]he
‘affectingcommerce’ test wasdeveloped * * * to definethe extent
of Congress spower over purely intrastate commercial activities
that nonetheless have substantia interstate effects.” United Sates
V. Robertson, 514 U.S. 669, 671 (1995) (emphasis added). Thus,
“substantial effects” analysis applies only to “economic activity.”
Lopez, 514 U.S. at 560.

Asa“necessary and proper” inquiry suggests, the substantia
effect on commerceisaquditative test of relationship, not amere
adding-up of costs. See 1 L. TRIBE, supra, at 819. The“activities
that substantialy affect interstate commerce” are* activities having
asubstantial relation to interstate commerce.” Lopez, 514 U.S.
at 558-559 (emphasis added).

b. In some circumstances, federal regulation of intrastate
activity may be justified on the ground that a class of regulated
activities in the aggregate has a substantial effect on interstate
commerce, athough the effectsof aspecificinstance of conduct are
minimal. The aggregation principle means that the “ substantial
effect” perhaps need not be quantitatively largein every case so
long as qualitatively the effect is closely connected to interstate
commerceand to the regulated activity. But transparently insub-



33

gantia connectionswith commerce— such asthe passive receipt
of utility service, or the existence of amortgageor insurance— will
not suffice, no matter what their aggregated dollar value.

Not every typeof conduct can befredly aggregated; if it could,
the aggregation practice would permit an easy end-run around the
“substantial effects’ limitation. Just as this Court has limited
“substantial effects’” analysisto “economic activity,” Lopez, 514
U.S. a 560, it haslimited the use of aggregation to federd “regula
tion[] of [intrastate] activitiesthat arise out of or are connected with
acommercial transaction.” Id. at 561 (emphasis added); see
also 1 L. TRIBE, supra, at 820-821. Congress may regulate
individual instances of intrastate “ economic activity that might,
through repetition elsewhere, substantially affect * * * interstate
commerce,” but it may not rely on the aggregation principle to
regulate noncommercial intrastate conduct that lacks ademonstra:
bly substantial relation to interstate commerce. Lopez, 514 U.S. at
567. Inorder to aggregate the effects on commerce of individual
instances of an activity, theinstances must be “ meaningfully part of
some greater whole.” United Satesv. Hickman, 179 F.3d 230,
232-233(5th Cir. 1999) (en banc affirmance by an equally divided
court) (Higginbotham, J., dissenting), petition for cert. filed, 68
U.S.L.W. 3178 (Sept. 16, 1999) (No. 99-464). And that greater
whole, inthe context of regulation of interstate commerce, arises
from the market significance of intrastate commercial activity.

It makesperfect senseto“view[]” commercia transactions*“in
the aggregate,” Lopez, 514 U.S. at 561, as those transactions
operate within marketsthat either areinterstate or may be affected
by adjacent, interstate markets. Although “adetermination whether
an intragtate activity iscommercia or noncommercia may in some
casesresult inlegd uncertainty,” that uncertainty isanecessary by-
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product of constitutional limits on the commerce power. Id. at
566.°

c. The limitations on the aggregation practice reflect the
relation of that practice to the Necessary and Proper Clause. In
applying that Clause to the commerce power, this Court has
permitted regulation of intrastate conduct under an aggregation
theory only where successful protection of interstate commerce
required uniform, nationwide regul ation of theintrastate conduct —
regulation that no State could provide within its borders alone.

This Court hasfound this standard satisfied in two, and only
two, rdlated setsof circumstances, each of which hasinvolved some
form of commercid activity. Firg, intrastate conduct falls within
Congress sauthority where interstate and intrastate activitiesare so
“commingled” or interdependent that the effective regulation of the
former requires regulation of both. E.g., North American Co. v.
SEC, 327 U.S. 686, 700 (1946); Wickard, 317 U.S. at 119, 123-
125; Wrightwood Dairy, 315 U.S. at 119; Darby, 312 U.S. a
121. Arson of private homesand arsonininterstate commerceare
not so“commingled” or causaly interdependent that it is necessary
to regulate the former in order to regulate effectively the latter.

8 “Commercid” activity of course embraces more than mere “commerce,”

which includes the exchange of property or services and transportation
(which is essentia to exchange). See Gibbons, 22 U.S. (9 Wheat.) at 193.
Commercial activity extends to abroader “realm of commerce” (Lopez, 514
U.S. at 583 (Kennedy, J., concurring)) that includes a range of incidents to
commerce proper, such as the production of products and organization of
services for exchange and awide variety of other activities and relationships
that contribute to the pursuit of an interest through the medium of exchange.
Commercial activity need not be undertaken on behalf of capital; labor, in
organizing to sdll its services, engagesin acommercia activity that squarely
and powerfully affects commerce itself. And commercial activity in this
sense need not be for profit; the fund-raising and other enterprises of many
groups founded on a common interest of ideology or morality are as
commercial asthe identical activities motivated by common trade interests
or for personal profit.
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Effectiveregulation of arsonininterstate commercerequiresjust
that, and no more — it does not require that Congress aso
federalize arson of private residencesor other property that isnot
actively employed in interstate commerce or in a commercial
undertaking that affects interstate commerce.

Intrastate activities may also beregulated if, taken asaclass,
they bear “such a close and substantial relation” to interstate
commerce that their regulation is “essential or appropriate” to
protect interstate commerce against injury or disruption, asfrom
unfair competition or alabor stoppage. Shreveport Rate Cases
(Houston, E. & W. Tex. Ry. v. United Sates), 234 U.S. 342, 351
(1914); see d <0, e.g., Darby, 312 U.S. at 118-119; Santa Cruz
Fruit Packing Co. v. NLRB, 303 U.S. 453, 466-467 (1938);
Jones& Laughlin, 301 U.S. at 37. But these cases, too, involved
commercid activities. Noncommercid intrastate conduct does not
fall within this class of activities ssimply because its aggregate
financia impact is substantial. Cf. JA. 42.

The Court appropriately restricted the aggregation device to
commercid activitiesin light of what may be* necessary and prope”
to regulate interstate commerce. Unlike noncommercia conduct,
intrastatecommercid activitiesfrequently are* nationaly significant
intheir cumulative effect, such asdtering the supply-and-demand
relationships in the interstate commodity market.” Hodel v.
Virginia Surface Mining Ass' n, 452 U.S. 264, 307 (1981). And
in-gtate commercid activitiesmay directly limit interstate commerce,
as when some participants in commerce, because of their race,
cannot purchase lodging or other accommodationwhile traveling.
See Heart of Atlanta Motdl, Inc. v. United Sates, 379 U.S. 241
(1964); Katzenbach v. McClung, 379 U.S. 294 (1964).

Commercia activitiesalso posetherisk of competitiveregula-
tion among the States, which might lead to aregulatory “raceto the
bottom” that could injure interstate commerce by flooding it with
products produced under detrimental conditions. See Darby, 312
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U.S. at 122; Virginia Surface Mining, 452 U.S. at 281-282.
Moreover, the Dormant Commerce Clause prevents any single
State from protecting its home industries by forbidding the entry of
goods from States with less salutary industrial standards.® Asa
result, Congress can and hasregulated the incidents and byproducts
of manufacturing and mining to ensure that interstate commerce
cannot become the vehicle for this socialy injurious form of
competition. E.g., Virginia Surface Mining, 452 U.S. at 279-
282.

d. Theéeffectsof arson cannot be aggregated for purposes of
condtitutiona andysis— andthejurisdictiona eement overlooked
or downgraded into insgnificance— for asmplereason. Arsonas
defined in Section 844(i) — mere damage or destruction by fireor
explosives — is not commercial conduct. Arson cannot be
characterized asan activity that “ arise[s] out of or [is] connected
with a commercial transaction” (Lopez, 514 U.S. at 561) that,
dthough intrastate, has a discernible and definable connection with
an interstate market or other interstate commercial process. The
mere destruction of property by fire* has nothing to do with ‘ com-
merce’ or any sort of economic enterprise, however broadly one
might define those terms.” 1bid. Burning a building or other
property doesnot invol ve any economic transaction or exchange.
SeeLopez, 514 U.S. at 559, 561. Cf. McClung, 379 U.S. 294;
Heart of Atlanta Motel, 379 U.S. 241. Arson also does not
involve the manufacture or production of acommodity that may be
exchanged in interstate commerce or that may compete with such
products. See Lopez, 514 U.S. at 559-560. Cf. Wickard, 317
U.S. 111 (regulating whest); Virginia Surface Mining, 452 U.S.

® See Stern, The Commerce Clause and the National Economy, 1933-
1946, 59 HARv. L. Rev. 645, 647 (1946); Stern, The Commerce Clauseand the
National Economy, 1933-1946, Part Il, 59 HARv. L. Rev. 883, 883 (1946).
Robert L. Stern, who litigated many of the New Deal-era Commerce Clause
cases on the government’ s behalf, see Stern, supra, 59 HARv. L. Rev. at 645
n.*, has explained that the government relied on precisely this rationale to
defend federa regulation of intrastate activities in cases such as Darby.
Stern, supra, 59 HARv. L. Rev. at 887.
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264 (regulating mining). And because one arson generdly bearsno
economic relation to another, and there is no interstate market for
arson, there is no causal interdependence or other connection
between arson nationwide that would support aggregating — and
prohibiting — them all. Neither arson nor arsonists (as broadly
defined by Section 844(i)) “have a commercial character, and
neither the purposes nor the design of the statute have an evident
commercial nexus.” Lopez, 514 U.S. a 580 (Kennedy, J.,
concurring).

Across-the-board federal regulation of arson — defined so
generaly asto include residentia property or other property not
actually incommercia use— cannot be upheld as necessary and
proper to protect interstate commerce against disruption. No
effects on interstate commerce of a residential arson, such as
possibleinterruption of natural gas serviceto onerecipient, exceed
the bounds of what the laws of asingle State can and do protect.
Likewise, thereisno prospect of arace to the bottom among States
to loosen their arson lawsin order to attract more arsonists. One
State’ sfailureto enforcearson laws (or itsfailureto enact an arson
law as stringent asthat of aneighboring State) will hurt that State,
not other States or the commerce among them. Because Section
844(i) cannot be said to regulate conduct with asubstantial effect on
interstate commerce by virtue of the aggregation principle, the
jurisdictional element of Section 844(i) remains the focus of
substantial effects analysisfor that statute.

The Seventh Circuit approached Section 844(i) asif it were
part of a greater regulation of the rea estate market, or of the
resdentia red estatemarket. SeeJA. 42-44. The court of appeds
misapplied this Court’ s statement in Russell, where, in holding,
unremarkably, that the “rental of real estate” was an “activity
affecting commerce’ withinthe meaning of Section 844(i), the Court
also observed that “[t]he congressiona power to regulate the class
of activitiesthat congtitutetherental market for real estateincludes
the power to regulateindividua activity with that class.” 471 U.S.
at 862. With respect, however, the | atter observation, not madein
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the context of acondtitutiona chalengeto the satute, misstatesthe
nature of Section 844(i).

Section 844(i) is not part of any broader scheme of federa
regulation of the “rental market for real estate.” To the contrary,
Section 844(i), for dl intentsand purposes, sandsaoneasasmple
prohibition of acrime that Congress found independently offensive
— acrimethat, unlike an “intrastate extortionate credit transac-
tion[],” Lopez, 514 U.S. at 559 (citing Perez v. United Sates, 402
U.S. 146(1971)), isnotitself a“ commercia transaction” or bound
up with one (seeid. at 561). All that Section 844(i) regulatesis
setting property on fire (or trying to do so). Whatever federal
regulation, beyond the application of the antitrust laws (seeMcLain
v. Real Estate Board, 444 U.S. 232 (1980)), might permissibly
apply totheconduct of thereal estate business, rental or otherwise,
abroad application of Section 844(i) to wholly noncommercial
conduct cannot bejustified asnecessary to preservetheintegrity of
aregulatory scheme that does not exist.

Only alimitation of federd regulationto certain property closdy
connected to interstate commerce could conceivably bring the
prohibition in Section 844(i) within the scope of aregulation of
commerce. But thearson at issuein thiscase— arson of aprivate
residence, not used inbusiness or for any other broadly commercid
purpose — cannot rationally be characterized as “ commercial”
conduct even then. See Nelson & Pushaw, Rethinking the
Commerce Clause: Applying First Principlesto Uphold Federal
Commercial Regulations but Preserve State Control Over
Social Issues, 85 lowa L. Rev. 1, 147 (forthcoming 1999) (copies
lodged with the Clerk of the Court). If the damage or destruction
of private resdencesissufficiently “commercid” to support broad-
scaeregulation, then every sdewak mugging, purse-snatching, and
barroom brawl also falls within Congress's reach.
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2. Fundamental Principles Of Federalism And
Enumerated Powers Preclude The Use Of Aggre-
gation To Undercut The Constitutional Role Of
The Jurisdictional Element In This Case

Federd regulation of arsonis suspect for reasonsthat render the
use of aggregation to establish “substantial effects’ still more
inappropriate than with other noncommercia conduct. Federa
regulation of arson impinges on an areaof traditiona state regula
tion, so that the Court should be particularly vigilant to keep the
intrusion within permissible bounds. A crude use of aggregate
financia impact to justify the application of Section 844(i) here
would supply arationdefor transforming the Commerce Clauseinto
the meansfor federd regulation of dl or nearly dl locd crimes. That
transformation disregards not only thefederalism that informsthe
doctrineof enumerated powers, but the structure of the Condtitution
itself.

a. AsthisCourt repeatedly hasexplained, “[u]nder our federa
system, the * States possess primary authority for defining and
enforcing the criminal law.”” Lopez, 514 U.S. at 561 n.3 (quoting
Brecht v. Abrahamson, 507 U.S. 619, 635 (1993), and Englev.
Isaac, 456 U.S. 107, 128 (1982)). Although the States can legidate
inany field, the“ Constitution * * * withhold[s] from Congressa
plenary police power.” Id. at 566.

Fromthe earliest daysof the Republic, it hasbeen “ clear|] that
Congress cannot punish feloniesgenerdly.” Cohensv. Virginia, 19
U.S. (6 Wheat.) 264, 428 (1821). The Commerce Clause
empowers Congressto regul ateinterstate and foreign commerce,
andthat regulationmay includecrimina proscriptionsand pendties.
But the commerce power, dthough broad within its defined sphere,
“is subject to outer limits.” Lopez, 514 U.S. at 557. Certain
spheres of conduct do not constitute commercia activity and thus
cannot be regulated directly and generally by Congressin an
exercise of the commerce power. These areas include public
education, child-rearing, marriage and divorce, and violent crime.
Seeid. at 564-565.
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Except to the extent that it may be bound up with acommercid
activity, arsonisatraditiona crimefaling within the heartland of
traditional “criminal law enforcement,” an areain which “ States
historically have been sovereign.” Lopez, 514 U.S. at 564. The
arson of private resdencesisafelony in every State, and has been
since before Independence. See Poulos, supra, 51 Mo. L. Rev. a
342-344 & nn.221, 223-262; Panneton, supra, 23 AM. Crim. L.
Rev.at 151; seegeneraly A. CURTIS, A TREATISE ON THE LAW OF
ARSON (1936). Thereisno indication that States are unwilling or
unable to enforce their arson laws. See Ashdown, Federalism,
Federalization, and the Politics of Crime, 98 W. VA. L. Rev.
789,799(1996). Applying the aggregation device to Section 844(i)
thuswould result in abroad intrusion on asubject of traditiona and
thorough stateregulation. That welghsheavily against aconclusion
that extending federal power over al or substantially al arsonis
necessary and proper to protect interstate commerce. See Printz
v. United States, 521 U.S. 898, 923-924 (1997); see aso
Engdahl, Sense and Nonsense About Sate |mmunity, 2 CONST.
Comm. 93, 100-101 (1985).%°

b. Inaddition, theuseof aggregation andyssinthiscase rests
on arationaethat effectively would grant Congress plenary author-
ity over every activity in modern life. This Court has made clear
that, where Congress seeksto regulate anoncommercid activity in
anareaof traditional state regulation, itsrationae for doing so
must not be so broad as*to convert congressiond authority under

° The potential displacement of state authority is sweeping. The savings
clause applicable to Section 844(i), 18 U.S.C. § 848, is a sobering reminder
that, if Congress can federalize all or virtualy al arson (or any other crime),
it also could entirely preempt state control of that crime. Even without
preemption, the federalization of local crimes “displace[s] state policy
choices’ on what activities to prohibit, what substantive and procedural
rights to grant criminal defendants, and what punishments to mete out.
Lopez, 514 U.S. at 561 n.3. For example, the death pendty provided for some
violations of Section 844(i) effectively nullifies the choice of thirteen States
and the District of Columbiato ban capital punishment for local crimes. See
Brickey, Criminal Mischief: The Federalization of American Criminal Law,
46 HAsTINGS L..J. 1135, 1166 & n. 171 (1995).
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the Commerce Clauseto agenerd police power of the sort retained
by the States.” Lopez, 514 U.S. a 567. But if thefedera govern-
ment can regulate a common-law crime — committed against
immovable property within a State, where that property is not
demonstrably used to advantage in any commercial activity, but
rather isused in that most local of pursuits, private ressdence —
simply because of the aggregate economic effect of thousands of
sporadic and unrelated residential arson, then Congressin fact
possesses the police power denied it by the Framers.

If aggregation for the purpose of demonstrating a substantial
effect on interstate commerce consists of no more than adding up
thecogtsof an activity, theaggregatefinancia impact of any garden-
variety criminal conduct issignificant. Theftsimpede the flow of
currency or require replacement of stolen property. Violent crime
imposesmedical costsand decreasesworker productivity. Graffiti
increases the market demand for paint (and paint remover).
Indeed, given the substantial economic impact of other forms of
noncommercial behavior such as exercise (see Krucoff, Get
Moving; Sop Trying To Be Thin and Sart Trying To Be
Healthy, WAsH. PosT., Aug. 12, 1997, at Z10 ($4 billion annual
medica costswould be saved if 25% of sedentary people exercised
regularly)), or insomnia (see 140 Cone. Rec. 14,211 (1994) (Sen.
Hatfield) (estimating annua economicimpact of insomniaat $92.5-
107.5hillion)), Congress could presumably regulate jogging and
sleeping under the rationale of the Seventh Circuit.

And if an arson prohibition may bejustified by the “interstate
* * * character” of the “residential housing industry,” so could
nationwide zoning regulations (limited, perhaps, to structures that
received utilitiesfrom interstate systems). Indeed, any number of
daily activitiesinvolve the same use and consumption of goodsand
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services that move in interstate commerce, and thus might be
subject to federal regulation on the same basis.*

That cannot be possible under the Commerce Clause. That
Clause is not a subtle grant of a plenary police power. That
provision speaksonly of “commerce,” and only of such commerce
involving more than one State or sovereign nation. See Redish &
Drizin, Constitutional Federalism and Judicial Review: The
Role of Textual Analysis, 62 N.Y.U.L. Rev. 1, 41 (1987). To
extract ageneral policepower from that limited grant would flatly
disregard the stated intentions of the Framers, who envisioned that
“[t]he powersreserved to the several Stateswill extend to al the
objectswhich, in the ordinary course of affairs, concern thelives,
liberties, and properties of the people, and the internal order,
improvement, and prosperity of the State.” THe FEDERALIST No.
45, at 292-293 (J. Madison) (C. Rossiter ed. 1961).

c. Reading the Commerce Clauseto permit federal criminal
regulation over any behavior with aggregate economic significance
—that is, over any crime at all (see generally R. POSNER, Eco-
NOMIC ANALYSIS OoF LAaw 237-270 (5th ed. 1998); Becker,
Crime and Punishment: An Economic Approach, 76 J. PoL.
Econ. 169 (1968)) — aso would improperly eradicate the
limitationson Congress senumerated powersaddressing crime and
intrastate violence. See Railway Labor Executives Ass'n v.
Gibbons, 455 U.S. 457, 468-469 (1982). A view that the most
basic and traditiona crimesmay beregulated in full by the federal
government cannot be reconciled with the Congtitution’ s grant of

' See McGuire, 178 F.3d at 210 (noting that “driving a few blocks to pick
up one's children (consumption of gasoline refined from foreign oil, and
wear and tear on vehicle manufactured in another state or country) or eating
dinner in front of one’s own television set (consuming food and beverages
from outside of state or country, as well as decisions on how to spend
hundreds of millions of advertising dollars)” would fall within federal
authority under this overbroad rationale).
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congressional authority over crimein only four discrete areas.”
And that view also would render superfluous Article 1V, Section 4,
which setsout thelimited rolefor Congressinregulating loca crime
within the States: “[t]he United Statesshall * * * protect each of
[the States of thisUnion] * * * on Application of the Legidature, or
of the Executive (when the L egidature cannot be convened) against
domestic Violence.” By its plain terms, the Domestic Violence
Clause requires a proper request from a State before the federal
government may act againgt intrastate violence.”® The existence of
these powers should create a strong presumption against the
derivation of additional powersto create federal crimes. Under
these circumstances, aregulation of acrimelikearson surely cannot
bejustified asaregulation of commercewithout proof of substantia
effect on commerce in an individua case.

d. Thecontemporaneousviewsof thelegidative and executive
branchesthat Section 844(i) required ajurisdictiona element to be
condtitutiond reinforcethe conclusionthat Section 844(i) can satisfy
thesubstantid effectstest only through gpplication of anindividua-
ized jurisdictiona nexus, and not through aggregation of the effects
of arson as awhole. The structure of the statute, along with the
legidative history discussed above (at pp. 2-4), shows that Con-
gress and the Executive Branch both believed that Congresslacked
the constitutional power to regulate arson without including a
jurisdictional element, and lacked the constitutional power to
regulate arson of privatehomesat all. That assessment — which

2 SeeU.S. Const. art. |, § 8, cl. 6 (power to punish counterfeiting of United
States securities and coiny; id. cl. 10 (power to “punish Piracies and Felonies
committed on the high Seas and Offences against the Law of Nations”); id.
cl. 17 (plenary power over seat of federal government and federal enclaves);
id. art. 111, § 3 (power to punish treason).

B See W. RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF
AMERICA 299 (2d ed. 1829); 3 J. STORY, COMMENTARIESON THE CONSTITUTION OF
THE UNITED STATES 1 1819, at 684-685 (1833 ed.) (Fred. B. Rothman & Co.
1991); Bybee, Insuring Domestic Tranquility: Lopez, Federalization of
Crime, and the Forgotten Role of the Domestic Violence Clause, 66 GEo.
WasH. L. Rev. 1, 3-4 (1997).
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reflects the view of the co-equal branches at the time of the
enactment of Section 844(i) that their power waslimited beyond
what iscontended here— warrantssubstantial consderation by this
Court. See City of Boerne v. Flores, 521 U.S. 507, 535-536
(1997).

*x * * * %

To deem the arson of a private home a “commercia” or
“economic” activity would divest the terms of “any real limits,”
Lopez, 514 U.S. at 565, and would make the Commerce Clause
into the source of thegenerd police power which the Congtitution
forbids to Congress. Seeid. at 567. Accordingly, arson of a
private residence must be treated as a noncommercial activity,
which cannot be regulated on the ground that, in the aggregate, it
has a substantial economic effect on interstate commerce. |Id. at
566-567. Rather, the constitutionality of Section 844(i) asregula
tion of an activity that substantially affects interstate commerce
depends on the results of the “ case-by-caseinquiry” triggered by
the statute’ sjurisdictional element. Id. at 561-562.

B. TheJurisdictional Element In Section 844(i) Precludes
Regulation Of Intrastate Conduct That, Like The
Conduct Here, Does Not Substantially Affect Inter-
state Commer ce

Theinclusion of ajurisdictional element in afedera statute may
permit Congress to regulate activities that otherwise lack “a
substantia relationto interstate commerce” becausethey donotin
generd “subgtantidly affect interstate commerce.” Lopez, 514 U.S.
at 559. A statutethat containsan “expressjurisdictional element
which* * * limit[g] itsreach to adiscrete set of” intrastate activities
“that additionally have an explicit connection with or effect on
interstate commerce” may be condtitutiondly appliedto aparticular
instance of that “discrete set” of activities. Id. at 562. But a
jurisdictional e ement does not permit regulation outsidethe three
categories of activity identified in Lopez. Indeed, when inartful
drafting preventsa jurisdictiona €ement from winnowing the con-
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dtitutiona gpplicationsfrom theimpermissble ones, this Court will
not permit the statute to be applied to conduct that does not have
a constitutional connection with interstate commerce. See
generally Five Gambling Devices, 346 U.S. at 446-452 (plurality
opinion). Cf. Bass, 404 U.S. at 350.

1. Theroleof thecourtsin applying statutesthat rely for their
congtitutionaity onjurisdictiona e ementscontrastssharply withthe
far more limited judicia role when no jurisdictional element is
necessary. When agtatute legitimately regulatesan entire class of
activities through the Commerce Clause, courts may not “excise as
trivial, individua instances of theclass.” Perez, 402 U.S. a 153
(quoting Wirtz, 392 U.S. at 193). Theonly question in such cases
iswhether the classof activitiesfals*“withinthereach of thefedera
power.” Darby, 312 U.S. at 120-121.

But whereaclass of activities can beregulated by the federal
government only with the safeguard of the* case-by-case’ scrutiny
afforded by ajurisdictional nexus to interstate commerce, see
Lopez, 514 U.S. at 561-562, therole of the Court “ differssignifi-
cantly.” Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186, 192
n.12 (1974). Incduson of ajurisdictiona dement Sgnasthat at least
someingtances of the regulated conduct lack asufficient connection
to interstate commerce to fall within the commerce power, thus
requiring careful judicia scrutiny to keep the statute’ s application
within constitutional limits. SeeNorth American, 327 U.S. at 699.
In such cases, Congress has “left it to the courts to determine
whether the intrastate activities have the prohibited effect” on
interstate commerce necessary for federa regulation. Darby, 312
U.S. at 120; seedso, e.g., Wirtz, 392 U.S. at 192. Because only
those intrastate activities that “substantially affect” interstate
commerce fall within the commerce power, Lopez, 514 U.S. at
559, it thereforeisthe function of the courts, “through case-by-case
inquiry,” id. at 561-562, to confine the application of the statute to
thoseinstancesthat substantially affect interstate commerce. See
Bass, 404 U.S. at 350 (setting aside conviction because the lower
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courtshad not required “ proof of some interstate commerce nexus
in each case”).

Accordingly, application of astatute with ajurisdictiona ele-
ment to particular conduct requires stricter judicia scrutiny, and a
stronger showing of an effect on interstate commerce, than gpplica
tion of a statute regulating an entire class of activities found by
Congressto have a substantial effect on interstate commerce. In
cases like this one, there is no broad congressional finding —
expressor implicit — to which acourt might defer.** See L opez,
514 U.S. at 562-563. Wirtz, 392 U.S. at 192-193; Darby, 312
U.S. at 120-121; see also, e.g., D. ENGDAHL, CONSTITUTIONAL
FEDERALISM 8 3.09, at 39 (1987). The nexus with interstate
commerce established by the satisfaction of the jurisdictional
element in a particular case must stand or fall on its own.

2. A daute cannot be condtitutionaly applied if the nexuswith
interstate commerce in a particular case does not satisfy the
jurisdictional element chosen by Congress. Asthis Court pointed
out in Russell, whatever the scope of Congress' s power to enact
anti-arson legidation, “[b]y itsterms, * * * thestatute only applies
to property that is‘used’ in an‘activity’ that affects commerce.”

¥ When Congress seeks to regulate intrastate conduct, its justification
must be clear and apparent. Polish National Alliance, 322 U.S. at 652-653
(Black, J., concurring) (citing City of Yonkersv. United States, 320 U.S. 685,
690 (1944); see dso, e.g., Gardbaum, Rethinking Constitutional Federalism,
74 Tex. L. Rev. 795, 814 (1996). Congressional findings may show that a
particular regulated activity is sufficiently related to interstate commerce to
fall within the commerce power even though the relationship is not “visible
to the naked eye.” Lopez, 514 U.S. at 563. But Congress may not, “under the
pretext of executing its powers, pass laws for the accomplishment of objects
not intrusted to the government.” M’ Culloch, 17 U.S. (4 Wheat.) at 423.
Close scrutiny of supporting findings is especialy appropriate where the
intrusion upon a matter of state concern is apparently limitless, while the
connection to an enumerated power is exceptionally tenuous. See M.
REDISH, THE CONSTITUTION AS POLITICAL STRUCTURE 56-57 (1995). Here, no
congressional findings support extending a federal arson prohibition to
private residences or other buildings not currently in commercial use.



47

471 U.S. at 862. Congressthusnarrowed thefield of connections

with interstate commerce that may make the application of this
gatute congtitutiona (or may fail to do s0). Courts can no more use
constitutional theory to broaden a statute beyond itstext than they
can permit a statute to exceed the limits of congressional power.
Thus, if Section 844(i) must be construed to apply to at least some
private residences, but the existence of utility service, amortgage,
and insurancedo not constitute“use[s]” of the property within the
datutory terms, the statute cannot be congtitutionally gpplied to this
case.

But evenif thefactua nexusdoes satisfy the dement aswritten,
the gpplication nonethelessmay not be congtitutiond if theindividua
circumstances do not show a substantial effect on interstate
commerce. ThisCourt hasnever held that ajurisdictiona ement
might be satisfied by intrastate conduct with only an attenuated or
de minimis effect on interstate commerce. Thereason for that is
clear: Congressmay not “usearelatively trivial impact on com-
merce as an excuse for broad genera regulation of state or private
activities” Lopez 514 U.S. at 558 (quoting Wirtz, 392 U.S. at
197 n.27).

Although the Court has changed its view of what types of
effects are too attenuated, compare, e.g., Copp Paving, 419 U.S.
186 (1974) with United Leather Workers' Int’| Union v. Herkert
& Meisel Trunk Co., 265 U.S. 457 (1924), its recognition and
enforcement of limitson thecausal chain haveremainedintact. In
repeating Justice Cardozo’ swarning, this Court recognized that
“[t]hereisaview of causation that would obliterate the distinction
between what is national and what is local in the activities of
commerce.” Lopez, 514 U.S. at 567 (quoting A.L.A. Schechter
Poultry Corp. v. United Sates, 295 U.S. 495, 554 (1935)
(Cardozo, J., concurring)). Some limit on the degree of causal
attenuation is necessary if thereisto be any digtinction between the
truly national and thetruly local, Lopez, 514 U.S. at 567, asthis
Court repeatedly assures that thereis. 1d. at 566-568; see also,
e.g., Jones & Laughlin, 301 U.S. at 30.
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It isnot only logical, but necessary to the preservation of a
federal system, that the satisfaction of ajurisdictional element
demondrate as quditatively substantid an effect on commerceinthe
particular instance asaregulated activity would have to manifest in
general in order to support an exercise of the commerce power in
the absence of ajurisdictional element. If nothing more were
required for exercise of the commerce power than ademonstration
of some nexus between regulated intrastate conduct and interstate
commerce, Congress could regulate al activitiesof modern life.
See 1 TRIBE, supra, at 831 n.29.

3. The Seventh Circuit recognized that the connections
between interstate commerce and the regulated conduct (and
subject residence) in this case did not demonstrate a substantial
effect oninterstate commerce. J.A. 41. The connections between
Jones's crime and interstate commerce aretrivia at best. The
existence of utility service, amortgage, and insurance are wide-
spread incidents of real (and even personal) property. See pp. 23
25, supra. The connections between the property and interstate
commerce— much less between the potentia effects of the crime
andinterstate commerce— areremoteand insignificant in quality.
And the actual effects of the crime were till lesssignificant. The
out-of-state company that held a mortgage on the property suffered
no loss as aresult of thefire, see JA. 12-14, 17, and thereis no
evidencethat the arsoninterrupted the property’ sreceipt of out-of-
state natural gas, seeid. at 15-16, 17-18.

If such connectionsto interstate commerce sufficeto support
the exercise of federa power under the Commerce Clause, Con-
gresscould regulateany crimethat resulted inalossof currency that
had been, or would have been, spent ininterstate commerce. Be-
cause any theft affects commercein thisway, Congresswould
have plenary power to regulate theft — as some courts apparently
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believe™ Approving application of ajurisdictiond €ement that may
be satisfied by such “digtant repercussons’ on interstate commerce
would transform the run of loca concernsinto potential subjects of
federal regulation. Schechter Poultry, 295 U.S. at 554 (Cardozo,
J., concurring); Santa Cruz Fruit Packing, 303 U.S. at 466; see
also Lopez, 514 U.S. at 567. That cannot be reconciled with this
Court’ s recognition that the commerce power has enforceable
limits. 514 U.S. at 564-565.

4. Evenif the effects of arson can be aggregated in the course
of decidingwhether Congresscanregulateany arson at dl under the
Commerce Clause, the gpplication of Section 844(i) to the arson of
abuilding devoid of commercid activity remainsunconstitutional.
Where the regulated activity is as far removed from common
conceptions of commerce and commercial activity asisthemere
arson of aresidence, the effect of aggregation isdiminished, and the
connection between the particular incidence of the conduct and
interstate commercestill must carry most of theload in ensuring that
federa regulation reachesonly activitiesthat “ substantially affect”
interstate commerce. Lopez, 514 U.S. at 559.

Thus, speculative and attenuated connections between conduct
and interstate commerce cannot support an exercise of federal
power where, as here, the entire class of activities cannot be
federally regulated because of an inherent connection with com-
merce. In-stateviolence against immovablein-state property —
property that has no more to do with interstate commerce than
amost any other redl property — doesnot have asubstantial effect
on interstate commerceeven if other arson might. The nexus be-

5 Severa courts have upheld application of the Hobbs Act to theft or
extortion from small businesses on the grounds that stolen money otherwise
might have been spent in interstate commerce. See, e.g., United Sates v.
Zeigler, 19 F.3d 486, 491-493 (10th Cir.), cert. denied, 513 U.S. 1003 (1994);
United Sates v. Boston, 718 F.2d 1511, 1516-1517 (10th Cir. 1983), cert.
denied, 466 U.S. 974 (1984); United States v. Elders, 569 F.2d 1020, 1025 (7th
Cir. 1978).
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tween property and itsinsurance, credit, and utility serviceistoo
loose to make damage to that property “substantially affect”
interstate commerce. The arson here did not and could not shut
down or alter any business. Thegreatest contemplated effect on
interstate commerce seemsto be the payment of aninsuranceclam
— aroutine and distant effect indeed. There are too many steps
between Jones' s Molotov cocktail and interstate commerce to
support an exercise of federal power here.

* * * * *

The“momentary palitical convenience’ of federdizing date-law
crimestoo frequently rendersthe political checks on federal regu-
lation “illusory.” Lopez, 514 U.S. a 578 (Kennedy, J., concurring);
see aso AMERICAN BAR AsS'N TASK FORCE ON FEDERALIZATION
OF CRIMINAL LAw, THE FEDERALIZATION OF CRIMINAL LAW 2,
15(1998). Itisentirely appropriate, and indeed essentid, for this
Court toenforce (and reinforce) the structural limits of our federa
systemrather than to acquiesceinitserosion“ by indifferencetoits
maintenance or excessiveregard for the unifying forcesof modern
technology.” Polish National Alliance, 322 U.S. at 650 (Frank-
furter, J.). However itisviewed, the application of Section 844(i)
tothiscasefalsoutsde Congress spower “[t]o regulate Commerce
* * * among the severa States.”

CONCLUSION
The judgment of the court of appeals should be reversed.
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