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QUESTION PRESENTED
Section 844(i), 18 U.S.C., prohibits the arson or attempted arson of property “used

in interstate or foreign commerce or in any activity affecting interstate or foreign
commerce.” In this case, the Seventh Circuit, in acknowledged conflict with decisions of
the Ninth and Eleventh Circuits, held that the required nexus between the private
residence burned in this case and interstate commerce was satisfied by connections the
court recognized were insubstantial, including the receipt of natural gas, and the
maintenance of a mortgage and homeowners' insurance on the property.

The question presented in this case is whether, in light of United Sates v. Lopez, 514
U.S. 549 (1995), Section 844(i) may be constitutionally applied to the arson of real
property that isnot actively used inany commercia activity and that lacks any substantial

connection with interstate commerce.
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PETITION FOR A WRIT OF CERTIORARI

Dewey J. Jones respectfully petitionsthis Court for awrit of certiorari to review the decison of the

United States Court of Appeals for the Seventh Circuit in this case .
OPINIONS BELOW

The opinion of the Seventh Circuit (App., infra, 1a-33) isreported a 178 F.3d 479. The opinion

of the district court (App., infra, 4a-8a) is unreported.
JURISDICTION

Thejudgment of the court of gppedlswas entered on May 17, 1999. Thejurisdiction of this Court

isinvoked under 28 U.S.C. § 1254(1).
CONSTITUTIONAL AND STATUTORY PROVISIONSINVOLVED
Article I, Section 8 of the United States Constitution provides in pertinent part:

The Congress shdl have Power * * * [t]o regulate Commerce with foreign Nations, and
among the severa states* * * .

Section 844(i), 18 U.S.C., providesin pertinent part:
Whoever maicoudy damagesor destroys, or atemptsto damegeor destroy, by meaensof fire

or anexplosve, any building, vehicle, or other red or persond property usedininterstate or
foragncommerceor inany adtivity affectinginterdateor foreign commerceshdl beimprisoned

* % %

STATEMENT
Petitioner was convicted of afederd crimefor setting fireto hiscousn' sprivate home, under agatute
that federdizesarsonsagang property “usad’ inintersatecommerceor “usad* * * inan activity affecting”
Intersate commerce. That homewasnat used inany commerdd attivity, and the Seventh Circuit conceded

that thelinksbetween the houseand interdate commerce— amortgage, homeowners insurance, anda
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neturd gas hook-up— wereinsubgtantial. Nonethdess, the court of gpped supheld the extenson of federd

crimind regulationto thisnon-commercia crimeagaing inherently intrastate property, grounding its
decison on the economic Sgnificance of theentireresdentia red estate market, and of dl arsonstaken
together. That truly sweegpingview of federd government’ sability tofederdizelocd crimesconflictswith
the views of two other courts of appeals.

1. OnFebruary 23, 1998, petitioner Dewey Jonesvisted the Fort Wayne, Indiana, residence of
hiscousin, JamesWaker. See6/17/98 Tr. 35-36, 116-117. Jonesearlier had telephoned thehousein
an unsuccessful effort to spesk to Walker. Id. a 112-114. When Jones gppeared a the Waker resdence,
he encountered Walker’ swife, Lisa; Waker aganwasnot home. 1d. a 36, 116-117, 159. After telling
Mrs. Walker, “I don't have nothing againgt you or your kids, thisisbetweenmeand him[i.e,, Waker],
but heisavoiding me,” Jonesthrew alit Molotov cocktall into theliving room of Waker’ sresidence,
causngfiredamage. Id. at 116-117. Heescaped, briefly, inaFord Explorer driven by another cousin,
Jermaine Gist. Id. at 117, 147-150.

Thearson origindly wasinvestigated by the Fort Wayne police and fire departments. 6/17/98Tr.
33, 50. Thefiredepartment notified the federd Bureau of Alcohol, Tobacco, and Firearms, however,
which then investigated the matter. 1d. at 50. Asaresult of thelatter investigation, on March 25, 1998,
afederd grandjury returned athree-count indictment charging Joneswith arson, 18 U.S.C. 8 844(i), using

adestructivedeviceduring andinrelationto acrimeof violence punishableasafederd offense(i.e, the
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arson charged asaviolation of Section 844(i)), 18 U.S.C. § 924(c), and making anillegal destructive

device, 26 U.S.C. § 5861(f).

At trid, therewas no evidence that the Walkers conducted any busnessin their house. Ingteed, the
government introduced threeitemsof evidenceto provethejurisdictiona dement of Section 844(i). Frd,
the mortgage on the Walker residence was held by an out-of-state company (Midland Mortgage of
Oklahoma City, Oklahoma). See App.,infra, 6a. A witnessfrom the mortgage company testified,
however, that the company suffered no lossasaresult of thefire. See6/17/98 Tr. 86. Second, natura
gaswas supplied to the Walker residence by the Northern Indiana Public Service Company, which
received itsgasfrom outsdethestate. See App., infra, 5a-6a. Therewasno evidence, however, that
the supply of naturd gasto the Waker resdencewasinterrupted asaresult of thefire. Cf. 6/17/99 Tr. 87-
99. Third, the Waker resdence wasinsured by acompany with an out-of-gate headquarters, which paid
theWadkers insuranceclamwith adraft froman out-of-state bank. App., infra, 6a. Theinsurer had
about 20 employeeagentsin Fort Wayne, however, andtheWakers insuranceclamwassettled by an
employee damsadjuster who had authority to settle damsonly in Fort Wayne. See 6/17/98 Tr. 75-80.

Before the case was submitted to thejury, Jones moved for acquittal on the Section 844(i) cournt,
contending that the evidence wasinsufficient to show that theWalker property wasused in interstate
commerceor in any activity affecting interstate commerce. Thedidrict court denied the motion. 6/17/98

Tr. 163-165, 177-179.
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2. Thejury convicted Jonesonadl three counts, and thedigtrict court denied Jones post-verdict
motion for ajudgment of acquittal on the Section 844(i) count and the count under 18 U.S.C. § 924(c).
App., infra, 4a-8a. Thedidrict court determined that, under Seventh Circuit precedent, the government
wasrequiredto show only “adight effect oninterstate commerce’ under Section 844(i). 1d. & 8a(interna
quotation marksomitted). Under that test, the ditrict conduded, “the naturd gas connection done suffices
to supply the interstate commerce element.” 1d. at 7a.

Joneswas sentenced to 35 yearsin prison, over theobjection of hisvictim, Waker, thet the sentence
was excessve and far higher than the sentence Joneswould have received in state court. See 8/26/98 Tr.
18-19. The district court agreed that the sentence, which was mandated by statutory minima, was
“probably * * * excessive.” Id. a 21. Cf. Clymer, Unequal Justice: The Federalization of
Criminal Law, 70 S. CAL. L. Rev. 643 (1997).

3. The Seventh Circuit affirmed the conviction. The court of appealsfirst addressed Jones's
argument that, in light of this Court’ sdecision in United Satesv. Lopez, 514 U.S. 549 (1995), the
government was required to prove more than a“ dight effect” on interstate commerce under Section 844(1).

App., infra, 2a. The Seventh Circuit noted its disagreement with the Eighth Circuit’ s conclusion that

! The Section 924(c) count charged Joneswith using and carrying adestructive device “ during and
inrelaion toacrimeof violencefor which [he] may be prosecuted in acourt of the United States, arson
inviolaion of 18 U.S.C. 8§ 844(i).” SeeIndictment, Count Two (in unpaginated C.A. App.). An dement
of the Section 924(c) offenseisan underlying crimeof violence“for which the person may be prosecuted
inacourt of the United States.” See United Statesv. Rodriguez-Moreno, 119 S. Ct. 1239, 1243
(1999). If theevidenceisinsufficient to support Jones: conviction under Section 844(i), itisinsufficient to
support the conviction under Section 924(c).
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Lopezwas*“irrelevant to prosecutionsunder 8 844(i).” Id. at 2a(citing United Satesv. Rea, 169 F.3d
1111 (8th Cir. 1999), and United Statesv. Flaherty, 76 F.3d 967, 973-74 (8th Cir. 1996)). Tothe
contrary, the Seventh Circuit held thet, under Lopez, Satutes enacted under the commerce power, such
as Section 844(i), could reach only activities that “ substantially affect commerce.” lbid.

The court of apped sthen consdered whether that Sandard hed been met. The Seventth Circuit ac-
knowledged thet theinterstate connections proven by the government — out-of -state naturd gas, insur-
ance, and mortgage— “arepretty dight for asnglebuilding” and * don't establisha* subgtantid’ connection
between thisarson (or thisresidence) and interstate commerce.” App., infra, 2a. Thecourt affirmedthe
conviction, however, finding that the statute was constitutionally applied for two reasons.

Firdt, the Seventh Circuit observed that “ theresdentid housingindudtry isinterdatein character.”
App., infra, 2a. The court explained that “[g]oods and materia sfor housng move across state borders,
gasanddectricity likewise; thefinancid andinsurance marketsthat provideloansand spread riskshave
nationd if not internationa scope; arson can subgtantidly affect dl of those.” 1bid. The court of appeds
concluded that this connection between interstate commerce and residential real estatein toto was
sufficient to render application of Section 844(i) constitutional in this case. Id. at 2a-3a.

Sacond, taking adifferent gpproach, the Seventh Circuit pondered “ whether “arson of buildings or
even‘arsonof resdences subgtantialy affectscommerce,” and concdludedthat “theanswer il must be
yes.” App, infra, 3a. Thecourt considered the damage caused by all such arsonstaken together, and
found that “[i]f even asmdl fraction of thelossis covered by interdtate insurance markets, the effect is

‘subgtantia.’” 1bid. Arsonsof resdentid propertieshaveadditiona consequences, thecourt noted: they
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“affect[] gas, dectric, andteephone sarvice, require]] the occupantsto say a hotdswhilerepairs[dlre
completed (asure Sgn of interstate commerce* * *), [lead] friendsand loved onesto trave from other
daesto givecomfort to thevictims, andsoon.” Ibid. These collective effects, the court concluded, in
tandem with* proof of adight connection between the particular arson and interstate commerce,” were
sufficient to permit application of Section 844(i). Ibid.

The Seventh Circuit acknowledged thet its decision squarely conflicted with decisonsof theNinth
and Eleventh Circuitsthat “ have digtingui shed between commercid and resdentid property and held thet
the nationd government lacksthe condtitutiond authority to punish arsonsof resdences.” App., infra, 2a
(citing United Sates v. Pappadopoulos, 64 F.3d 522 (9th Cir. 1995), and United States v.
Denalli, 73 F.3d 328 (11th Cir.), modified on other grounds, 90 F.3d 444 (1996)).

REASONS FOR GRANTING THE PETITION

For morethanfour yearsthefederd courtshave grappled with thelimitson federd power under the
Commerce Clausethat this Court articulated in United Siates v. Lopez, 514 U.S. 549 (1995). One
areacf particular confusion hasbeen the gpplication of the principlesexplained in Lopezto federd datutes
that contain jurisdictional e ements. Thefour justiceswho dissented in Lopez foresaw the“legal
uncertainty” about the connection to interstate commerce required for gpplication of Section 844(1) and
amilar datutes. Seeid. a 630. That “uncertainty” hasripened into asguare conflict among the arcuitsover

the constitutional breadth of Section 844(i), and warrants immediate review by this Court.
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Asthe Seventh Circuit acknowledged, the courts of gppedls are deeply divided over whether,
conggent withthelimitsof the commerce power, Section 844(i) may begppliedtothearson of resdentia
real property not actively used in business. Asthis case demondtrates, for some courtsanadysisunder
Lopezisan empty exercisethat permitsthe Commerce Clauseto beused tofederdizeany crimethat, in
theaggregate, hassubstantia cogtstothenation. Thecourt of gopedsinthiscased o nullified thelimiting
effect of thejurisdictiond dement inthestatute. If the condtitutiond limitations set forth in Lopez can be
dodged s0 eadlly, thereis no effective limit on the assertion of federd power. The decison below, and
otherslikeit, permit trivid and attenuated effects on interstate commerceto support federd authority over
crimesthat arefundamentdly intrastate— in thiscase, acrime committed againg red property that was
not used in business.

Themany federd gppdlatedecisonsaddressngthejurisdictiona dement of Section844(i) confirm
the exceptiond importance of thisissue. Moreover, asthe Seventh Circuit dso noted, in 1997 therewere
morethan 33,000 arsonsof buildings, including nearly 14,000 arsonsof sngle-family homes— eachone
afedera crime according to the decision below. The reasoning of the decision below would gppear to
authorizeagenerd federd police power over dmog any crimeaffecting property. ThisCourt should grant

review to foreclose further circumvention of the limiting principles recognized in Lopez.



8

A. TheCircuitsAreDivided Over The Constitutionality Of Section 844(i) As Applied
To Arson Of Property Not Actively Used In A Commercial Activity

Thecourtsof gppedsaresharply divided over whether the Commerce Clause permitsapplication
of Section 844(i) to thearson of resdentid property that isnot actively used inacommercd activity. The
Saventh Circuit explicitly acknowledged that its decison conflictswith decisions of two other courts of
appeds. App.,infra, 2a(citing United Statesv. Pappadopoul os, 64 F.3d 522 (9th Cir. 1995), and
United Satesv. Denalli, 73 F.3d 328 (11th Cir.), modified on other grounds, 90 F.3d 444 (1996)).

In Pappadopoul os, theNinth Circuit squarely held that the Commerce Clause bars gpplication of
Saction 844(i) to arson of resdentid property that isnot actively used in some commercid enterprise. By
contragt with the Seventh Circuit in this case, the Ninth Circuit held that the government must prove that
thewrongful conduct inanindividua casehad “a‘substantial’ effect on or connection to interstate
commerce’ in order to sustain a conviction under Section 844(i). 64 F.3d at 527. The Ninth Circuit
concluded that “the receipt of naturd gas™* * * from out-of-ate sources’ wasinsufficient to show the
necessary Substantia effect on commerce. Ibid.2 As Chief Judge Wallace explained, “[i]f the Commerce
Clause were extended to reach the activity thet the government seeksto punish here, wewould be‘ hard-
pressedto pogt any activity by anindividud that Congressiswithout power toregulate.’” lbid. (quoting

Lopez, 514 U.S. at 564).

2 Seedso United Satesv. Corona, 108 F.3d 565, 570-571 (5th Cir. 1997) (Higginbotham, J.)
(“[W]edoubt that an effect asamdl asthe cessstion of natural gassarviceto asnglehousshold” issufficent
under the Commerce Clause to support applying Section 844(i) to arson of the house) (dictum).
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TheEleventh Circuit a so hasreg ected gpplication of Section 844(i) to arson of aprivateresdence

that was not used in abusiness. SeeUnited Satesv. Denalli, 73 F.3d 328 (11th Cir.), modified on
other grounds, 90 F.3d 444 (1996). Relying on Pappadopoul os, the Eleventh Circuit held that “ Lopez
required the government to prove theat the destruction of [the particular resdence] had asubgtantid effect
oninterdate commerce’ in order to satisy theinterstate commerce dement of Section 844(1). Id. a 330.
In Denalli, the Eleventh Circuit rgected the government’ s effort to establish anexus with interstate
commerce by proving that the owner of the residence, an engineer for acompany engaged in interdate
commerce, occasionally used his home computer for work purposes. Id. at 329-331.

By contrast, the Fourth Circuit has agreed with the Seventh Circuit that Section 844(i) may be
congtitutionally applied to arson of property that isnot actively used in any commercid activity. See
United Satesv. Ramey, 24 F.3d 602 (4th Cir. 1994), cert. denied, 514 U.S. 1103 (1995). The Fourth
Circuit hed that Section 844(i) could encompassthefire-bombing of atraller home becausethetrailer
received dectricity from an interstate power grid. 1d. a 607. Although the decision in Ramey preceded
this Court’ sdecision in Lopez, the Fourth Circuit has relied upon Ramey in summarily dismissing
condtitutional challengesto the gpplication of Section 844(i) after Lopez. See, e.g., United Satesv.
Hall, 129 F.3d 1261 (table), 1997 WL 712885, a *2 (4th Cir. Nov. 17, 1997), cert. denied, 118 S. Ct.
2331 (1998); United Satesv. Hinds, 125 F.3d 849 (table), 1997 WL 636810, at * 1 (4th Cir. Oct.

15, 1997), cert. denied, 118 S, Ct. 1100 (1998).



10
Asthe Seventh Circuit noted inthe decison bdow (App., infra, 2a), the Eighth Circuit hasheld thet

Lopez doesnot affect theandys s of the congtitutiona gpplication of Section 844(i) becausethat tatute
hasan explidt jurisdictiond dement; thus, in that court’ sview, ade minimis connection with commerce
issufficient. United Satesv. Rea, 169 F.3d 1111, 1113 (8th Cir. 1999).2 The Second Circuit agrees.
See United Satesv. Tocco, 135 F.3d 116, 123-124 (2d Cir.), cert. denied, 118 S. Ct. 1581 (1998).
By contradt, at least three other circuitsagree with the decision below and have gpplied someversion of
the “substantia effect” andysis mandated by Lopez to Section 844(i). See Pappadopoulos, 64 F.3d
at 526; Denalli, 73 F.3d at 330; United Satesv. Latouf, 132 F.3d 320, 325-327 (6th Cir.), cert.
denied, 118 S. Ct. 1542 (1998). By reviewing the present case this Court could resolve this additiond
conflict among the circuits on the gpplicability of the Lopez andysisto Section 844(i) and other federd
criminal statutes that contain jurisdictional elements.

Insum, the courts of gppedsare deeply divided over whether application of Section 844(i) tothe
arson of aprivateres dence not being actively used in commerce extendsthe satute beyond condtitutiona
bounds. The conflict inthe circuitsisnot surprising; asfive Justices of this Court have recognized, the
Lopezdecisionrai ses serious questions about the permissible scope of Section 844(i). See Lopez, 514
U.S. at 630 (Breyer, J., dissenting, joined by Stevens, Souter, and Ginsburg, JJ.); Ramey v. United

Sates, 514 U.S. 1103 (1995) (Scdia, J., dissenting from denid of certiorari in Ramey, supra). Seedso

®  dYgnificantly, however, the Eighth Circuit recognized that insurance coveragefrom aninterstate
insurer could not by itself establish even ade minimis basis under the Commerce Clause for the
gpplication of Section 844(i) toaresdence. SeeRea, 169 F.3d at 1113 (citing United Satesv. Voss,
787 F.2d 393, 397 (8th Cir.), cert. denied, 479 U.S. 888 (1986)).
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United Satesv. Corona, 108 F.3d 565 (5th Cir. 1997) (“Lopez cdlsinto question afamily of cases
interpreting 8 844(i).”). This Court should grant review to resolve this fully ripened conflict.

B. The Seventh Circuit’s Decision Expands The Scope Of Section 844(i) Beyond
Constitutional Bounds

Further review iswarranted for the additiona reason that the Seventh Circuit’ sdecison expandsthe
reach of Section 844(i) beyond what the Commerce Clause permits. The court of gppedsfundamentaly
misnterpreted thisCourt’ sdecisonin Lopez, and crested aloopholein Commerce Clause anayssthat
would parmit thefederd government to exerasevirtudly plenary police power over any intrastate property
crime— or, for that matter, over dmost any conduct affecting any building. Contrary to the Seventh
Circuit’ ssuggestion, the limitations of the commerce power require closer scrutiny of the connections
between interstate commerce and any activity that Congress endeavorsto makeinto afedera crime.
Moreover, thejurisdictiond dement in Section 844(i) itsaf mudt recave an interpretation thet accords both
with its text and with the principles set forth in Lopez

1. ThisCourt hasrepeatedly recognized that, “[u]nder our federd system, the* States possess
primary authority for defining and enforcing the criminal law.”” Lopez, 514 U.S. a 561 n.3 (quoting
Brecht v. Abrahamson, 507 U.S. 619, 635 (1993), and Englev. Isaac, 456 U.S. 107, 128 (1982)).
Althoughthe Statescan legidatein any fidd, the Condtitution * * * withhold[g| from Congressaplenary
policepower.” Id. & 566. Thus federd legidation— egpedidly federd crimind legidation, which trenches

onanaea“where Sateshigoricaly have been sovereign” (id. a 564) — must befirmly rooted in one of
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the“few and defined” powersenumerated inthe Condtitution. Id. at 552 (quoting THE FEDERALIST No.
45, at 292-293 (C. Rossiter ed. 1961)).

Fromtheearliest daysof the Republic, it hasbeen “ clear[] that Congresscannot punishfelonies
generdly.” Cohensv. Virginia, 19U.S. (6 Wheat.) 264, 428 (1821). The Commerce Clause empowers
Congressto regulaeintersateand foreign commerce, and that regulaion may indudecriming proscriptions
and pendties. But the commerce power, although broad within its defined sphere, issubject to outer
limits.” Lopez, 514 U.S. a 557. In Lopez, thisCourt “identified three broad categories of activity that
Congressmay regulate under itscommercepowe”: (1) “theuseof thechanndsof intersate commerce’;
(2) “theingtrumentdities of interstate commerce, or personsor thingsin interstate commerce’; and (3)
“activities that substantially affect interstate commerce.” Id. at 558-559 (emphasis added).

The Seventh Circuit recognized (App., infra, 28) that application of Section 844(i) inthiscasecan
bejudified, if a dl, only asaregulaion of an activity that “ subdantidly affect[q]” intersate commerce The
court of gpped sdso acknowledged that the interdate connections proved a Jones strid “don’'t establish
a‘subgtantial’ connection between thisarson (or thisresidence) and interstate commerce.” 1bid. The
Seventh Circuit concluded, however, that Section 844(i) could be goplied evento arsonsthat had “ pretty
dight” (ibid.) — indeed, trivid — effects on interstate commerce. The court of gpopedsbelieved that it
coulddisregard theinsubgtantidity of the particular arson’ sconnectionswith intersate commerce because
the“resdentia housing indudry isinterstateincharacter” and becausethe* collective effect” oninterdate

commerce of “arson of buildings’ or “arson of residences’ is substantial. Seeid. at 3a.
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But the commerce power does not authorize thiskind of bootstrapping by aggregation when the
starting point— the activity regulated — isnot commercid at al. To the contrary, “thedeminimis
character of individua instancesarisng under [astatute enacted under the commerce power] isof no
consequence” only “where a general regulatory statute bears a substantial relation to
commerce.” Lopez, 514 U.S. at 558 (quoting Maryland v. Wirtz, 392 U.S. 183, 197 n.27 (1968)).
Saction 844(i), however, isnot “an essentid part of” any such “larger regulation of economic activity, in
which theregulatory scheme could be undercut unlesstheintrastate activity” —i.e., arson— were
regulated. Id. at 561.

The Seventh Circuit held that Section 844(i) could pass condtitutiona muster in part because, inthat
court' sview, “theresdentid housng indudry isinterstatein character.” App., infra, 2a But that hasnoth-
ing to dowith theconditutiondity of Section 844(i), whichisnot part of aschemeto regulatethe” resden-
tid housingindugtry.” If an arson prohibition may bejudtified by the*interstate* * * character” of the*res-
dentia housingindustry,” so could nationwidezoning regulations(limited, perhaps, to structuresthat re-
ceived utilities from interstate systems). That cannot be possible under the Commerce Clause.

The commerce power does authorize“regulation[] of [intrastate] activitiesthat ariseout of or are
connected withacommercid transaction, whichviewed inthe aggregate, subgstantidly affectsintersate
commerce.” Lopez, 514 U.S. a 561. But the effects of arson cannot be aggregated for purposes of
condtitutiond anaysisfor asmplereason. Arson cannot characterized asan activity that “arisq s out of
or [is] connected withacommercid transaction” (ibid.) that, dthough intrastate, hasadiscernibleand

definable connection with an interstate market or other interstate commercia process.
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Smplearson “hasnothing to do with commerce’ or any sort of economic enterprise, however
broadly one might define thoseterms.” 1bid. See Pappadopoulos, 64 F.3d at 526 (arson of aprivate
resdence”“isnot commercia or economicinnature’). Burningabuilding doesnot involve any economic
transaction or exchange. Seelopez, 514 U.S. at 559, 561. Cf. Katzenbach v. McClung, 379 U.S.
294 (1964); Heart of Atlanta Motel, Inc. v. United Sates, 379 U.S. 241 (1964). Arson aso does
not involve the manufacture or production of an economicaly vauable commodity. SeeLopez, 514 U.S.
at 559-560. Cf. Wickard v. Filburn, 317 U.S. 111 (1942); Hodel v. Virginia Surface Mining &
Reclamation Ass n, 452 U.S. 264 (1981). And becauise one arson generdly bearsno economicrelation
to anather, Saction 844(i) not only “isnot aregulaion of any reevant economic market,” but thereareno
“other rationd connectionsamong nationwide[arsong| that would entitle Congressto mekefederd crimes
of themdl.” United Satesv. Hickman, 179 F.3d 230, 231 (5th Cir. 1999) (en banc affirmance by an
equally divided court) (Higginbotham, J., dissenting).

Tothecontrary, asonfdlswithintheheartland of traditiond “crimind law enforcement,” anareain
which“ States have higtorically been sovereign.”* Lopez, 514 U.S. a 564. Arson surely is* an activity be-
yondtheredm of commerceintheordinary and usud senseof that term.” 1d. at 583 (Kennedy, J., concur-

ring). If arsonisa*“commercia” activity, it is difficult to imagine any property crime that is not.

* Arson has been recogni zed asacommon law crime sincebefore the Norman Invasion, see 4 W.
BLACKSTONE, COMMENTARIESON THE LAWSOF ENGLAND 222 (1769), and has been criminalized by
the States”[f]rom the earliest colonia days.” Panneton, Federalizing Fires. The Evolving Federal
Responseto Arson Related Crimes, 23 AM. CRiM. L. Rev. 151, 151 (1985). See generally Poulos,
The Metamorphosis of the Law of Arson, 51 Mo. L. Rev. 295 (1986).
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The Seventh Circuit’ srdiance (App., infra, 3a) on the nationwide cost of “arson of buildings’ or
“ason of resdences’ asameansof conjuring up asubstantia aggregate effect on interstate commerceis
another form of thegeneraized ** costs of crime reasoning” that this Court rgjected inLopez. 514 U.S.
a 564. Relying soldy on the aggregated cogts of crime— or atype of crime— to render the gpplication
of afedera crimind statute condtitutiona under the Commerce Clausewould“ convert congressiond
authority under the Commerce Clauseto agenerd police power of the sort retained by the States.” Id. at
567. Many vaidiesof locd crimes, when aggregated, have sgnificant economic effects; that isprecisaly
why theeffectsoninterstate commerce of garden-variety, independent crimind actsof onekind or another
can not be aggregated to prop up afederal criminal statute. See Hickman, 179 F.3d at 233
(Higginbatham, J,, dissenting) (“individua acts cannot be aggregated if their effects on commerce are
causdly independent of oneancther”). Promiscuous use of aggregation analyssin such circumstances
would permit federal regulation of “truly local” matters. Lopez, 514 U.S. at 568.

2. ThisCourt hasexplained how Congress can usethe commerce power to regulate activity, such
asarson, that lacksasubgtantid, interdependent effect on interstate commerce acrossthe board. When
the effects of an activity on interstate commerce cannot properly be aggregated for the purpose of
Commerce Clause analys's, Congress may dleviate potentia congtitutional problemsin a statute by
“limit[ing] itsreechto adiscrete st of [activities thet additiondly have an explicit connection with or effect

on interstate commerce.” Lopez, 514 U.S. at 561.
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ThisCourt did not suggest thet themereindusion of ajurisdictiond dement inastaute would permit
Congressto regulate outs de the three categories of activity within the scope of the Commerce Clause.
Thus, “[a] jurisdictiona element by itsalf cannot save agtatute that exceeds congressiond authority.”
Hickman, 179 F.3d at 240 (Higginbotham, J., dissenting). Rather, the Court assumed that the
jurisdictiona eement “would ensure, through case-by-caseinquiry,” that particular instances of the
regulated activity did fall within Congress'scommerce power. Seelopez, 514 U.S. at 561-562
(emphasisadded). That is, where channelsor instrumentalities of commerce are not at issue, the
condruction and application of thejurisdictiona ement should ensurethat the activity regulatedinfact
“substantially affects’ interstate commerce. Seeid. at 559.

AsChief Judge Wallace has explained, thiscase-by-caseinquiry must be gpplied to Section 844(),
andthus*thegovernment must satisfy thejurisdictiond requirement by pointingtoa’ subdiantial’ effect on
or connectiontointerstate commerce” inthe*individua casd]].” Pappadopoulos, 64 F.3d at 527.°To

servethe proper screening function, “[t]hejurisdictional dement must in someway be meaningful.”

®>  Seedso United Satesv. Corona, 108 F.3d 565, 569-571 (5th Cir. 1997) (Higginbotham, J.)
(finding that particular arson of taxicab warehousehad substantia effect); United Satesv. Nguyen, 117
F.3d 796, 799 (5th Cir.) (Edith Jones, J.,, dissenting) (edvocating andysisof actud or intended effect of
arson on commercid activity conducted at target property), cert. denied, 118 S, Ct. 455 (1997) . Ci.
United Satesv. McGuire, 178 F.3d 203, 209, 212 n.10 (3d Cir. 1999) (Lopez requires case-by-case
jurisdictional analysis under Section 844(i), but not necessarily proof “that aparticular usehasa
‘substantial’ effect on interstate commerce”).
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Hickman, 179 F.3d at 240 (Higginbotham, J,, dissenting).  The“ substantiad effect” perhaps need not
be quantitatively large in every case so long as qualitatively the effect is closely connected to
commerceand to the proscribed or regulated activity.  But trangparently insubstantial connectionswith
commerce— such asthe passiverecapt of utility service, or the exigence of amortgage or insurance—
will not do.

The Seventh Circuit nonetheless cond uded that such concededly “ dight” links between theburned
property and commerce— trivid links, under any reasoned analyss— sufficed to bring Jones arson
withintheconditutiona scopeof thestatute. App.,infra, 3a 1f adight connection isenough, however,
then Congresscould regulatienot only every arson, but every (or nearly every) property crimeof any kind.
The samerationdewould permit plenary federa power in other areas. After dl, dmost every actin
modern life has at least a*“ dlight connection” (ibid.) to interstate commerce:

[D]riving afew blocksto pick up one schildren (consumption of gasoline refined from foreign

ail, and wear and tear on vehide manufactured in another Sate or country) or eating dinner in

front of one’ sown television set (consuming food and beverages from outside of Sateor

country, aswell asdecigonson how to goend hundreds of millionsof advertisng dallars), have

an indirect effect on interstate, and often foreign commerce.

United Satesv. McGuire, 178 F.3d 203, 210 (3d Cir. 1999).

The Seventh Circuit’ sde minimis approach — which to asignificant extent is a pre-Lopez

CommerceClauseandyssinwhichany effect, subgstantid or not, sufficesto confer federd jurisdiction—

nullifiesthewinnowing function thet ajurisdictiondl dement must serveto render an gpplication of adatute

conditutiond. Asinterpreted by the Seventh Circuit, thejurisdictiond dement of Section 844(1) Smply does
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not“limit” Section844(i)’ s* reechtoadiscretesst” of arsons* thet additionaly havean explicit connection
with or effect on interstate commerce.” Lopez, 514 U.S. at 562.

3. Insseking out attenuated connectionstointerdate commercethat might justify goplying Section
844() inthis case, the Seventh Circuit o disregarded — or, what isthe same thing, interpreted into nullity
— the gpecific connectionsto intergtate commerce thet Congressidentified as necessary in any particular
prosacution under thegtatute. The Seventh Circuit equated the* proof of asmdl effect” on commercetha,
it believed, would “ satidfy thestatute” (App., infra, 2a) with the* proof of adight connection betweenthe
paticular arson and interdatecommerce’ thet, inthe court’ sview, would“ permit]] thenationa government
to establish substantive rules of conduct” (id. at 3a). Indoing so, the Seventh Circuit followed established
circuit precedent equating the andysisof thejurisdictiond dement of the statute with anaysisunder the
Commerce Clause. See, e.g., United Satesv. Hicks, 106 F.3d 187, 190 (7th Cir.), cert. denied, 117
S. Ct. 2425 (1997); United Satesv. Sillwell, 900 F.2d 1104, 1109-1110 (7th Cir.), cert. denied,
498 U.S. 838 (1990).

That reasoning misusesthe statement in Russall v. United Satesthat “[t]helegidative history
indicatesthat Congressintended to exerciseitsfull power to protect ‘ businessproperty.’” 471 U.S. 858,
860 (1985). For some courts of appedls, this Court’ sobservation has become abasisfor extending
Section 844(i) to arsons of property that acourt decides have any tenuous connection with interstate
commercethat might render gpplication of the statute congtitutional under ademinimistest. See, eg.,

Hicks, 106 F.3d at 190.
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But asthis Court pointed out in Russall, whatever the scope of Congress' spower to enact anti-
aonlegidaion, “[bly itsterms, * * * thegaute only gppliesto property that is‘used’ inan‘activity’ that
affectscommerce.” 471 U.S. a 862. Congressthus narrowed thefield of connectionswith interstate
commercethat may make the gpplication of thisstatute condtitutiona (or may fail to do s0). Courtscan
no more use congtitutiona theory to broaden astatute beyond itstext than they can permit astatute to
exceed thelimitsof congressond power. Congressexerdsesthe commerce power only through legidation,
not through legidlative history and certainly not through judicial decisions.

Whether the required connection between aspecific arson and interstate commerce must itsdlf be
“subgtantid,” or indead may meet somelesser but nonHrivia sandard, cf. McGuire, 178 F.3da 211n.7,
212 n.10, the effect on commerce mugt be discerniblefrom thebuilding’ s“usg’ inan “activity affecting”
interstate commerce. The ordinary or naturd meaning of “use” is” activeemployment.” SeeBailey v.
United Sates, 516 U.S. 137, 143, 145 (1995). Thereisnoindicationin thetext or legidative history of
Section 844(i) that Congressintended “ use’ in Section 844(i) tomean anythingese. Tothecontrary, both
thetext and history of the statute suggeststhat Congressintended toinvokethecommerce power to protect
property — primarily business property — actively used in acommercia activity or to perform a

commercia function.®

®  SeeRussdl, 471 U.S. at 860-862; United States v. Ryan, 41 F.3d 361, 369-370 (8th Cir.
1994) (en banc) (Richard Arnold, C.J., concurring in part and dissentingin part), cert. denied, 514 U.S.
1082 (1995); Note, The Jurisdictional Element of 18 U.S.C. § 844(i), A Federal Criminal
Clause Satute, 48 WAsH. U. J. UrB. & CONTEMP. L. 183, 209 (1995) (Section 844(i)’ sreferenceto
“uss’ “limitsthesatute sbroad * effecting interstate commerce language’ and requiresaninquiry intothe
“property’ sfunction”). Thelegidative higtory indicatesthat Congressdid intend that Section 844(i) apply
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The Seventh Circuit' s concluson that Jones committed arson of aproperty “used” in an activity
affecting interstate commerce cannot be reconciled with the plain meaning of the statute. Under any
reasonableinterpretation of theterm* use,” theowner of aresdencedoesnot “use” thesructurewhen she
recalves naturd gas, or securesor paysfor amortgage or homeowners insurance. To*use’ agtructure
in an activity affecting commerceimplies some* action and implementation” involving the Sructurein
commercid activity, Bailey, 516 U.S. a 145, not the passiveimmersoninamodern economy thet isal
the Seventh Circuit could rely on here. As Judge Friendly long ago explained for the Second Circuit, to
interpret Section 844(i) to reech aprivateres dence based on such matterswoul d effectively reed theword
“used” out of the statute. See United States v. Mennuti, 639 F.2d 107, 110 (2d Cir. 1981).

It would makeno senseto“requirg]] Congresstoindudeajurisdictiond dement” if courtswerefree
to “interpret the resulting Satutesin such away astoremoveit.” McGuire, 178 F.3d a 212. But that
iswhet the Seventh Circuit did here. Under nomeaningful andysscould thedight, concededly insubgtantia
interstate connectionsproved in thiscase support an gpplication of Section 844(i) thet would be congstent
with thelimitson the commerce power or withthetermsof the satute. Far from “ condrufing] agtatutein
amanner that requiresdecison of seriouscondtitutiona questionsonly if the gatutory language leavesno

reasonable dternative,” Lopez, 514 U.S. at 562 (quoting United Satesv. Five Gambling Devices,

to police gations, churches, and synagogues. Russll, 471 U.S. a 862 n.6. Congress unquestionably was
concerned with the public use of these buildings, dthough it might be debated whether thoseusesinevery
case encompass an activity that substantially affects interstate commerce.
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346U.S.441, 448 (1953) (plurdity opinion)), the Seventh Circuit deprived thejurisdictiond eement of
meaning in away that makes resolution of the underlying constitutional question necessary.

By eviscerating theexplicit jurisdictiona dement inthestatute, the Seventh Circuit prevented that
eement from performingitsconditutiona function—to“limit[the] reach” of Section 844(i) “toadiscrete
set of [activitieg] that additiondly havean explicit connection with or effect on interstate commerce.”
Lopez, 514 U.S. at 562. That aspect of the Seventh Circuit’ sdecision, like the other aspects discussed
above, obliteratesthe* didtinction between what istruly nationd andwhat istruly locd.” 514 U.S. at 567-
568. The decision therefore warrants further review by this Court.
C. ThelssuePresented IsRecurring And Of Great Practical Importance

The conflict among thecircuitsover Section 844(i)' s condtitutiona reachisof greet practicd and
doctrind ggnificance Section 844(i) itsdf isanimportant part of the burgeoning federa crimind code, and
isthesubject of frequent litigation inthefedera courts. In addition, many other federd crimina satutes
containamilar jurisdictiond dements. A decisoninthiscasewould provide guidanceto thelower courts
thet, after Lopez, mudt interpret jurisdictiond dementslikethosein Section 844(i) to providether criticd
and condiitutionaly compd led limiting function. Thetisparticularly important asfederd crimind legidation
increasngly encroaches on the prerogatives of the States. Resolving theissue that has divided the courts
of gpped swould give the Court the opportunity to provide uniformity in thisaspect of the “senstive
relation between federd and date crimind jurisdiction.” Lopez, 514 U.S. a 561 n.3 (internd quotation

marks omitted).
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1.  Asthedepthof the conflict among the drcuits demondrates, thefederd courtsfrequently must

define the condtitutiona scope of Section 844(i). The recurrence of theissueis not surprising. In 1997
aone, the FBI reported that therewere 13,692 arsons of single-family resdentia propertiesnationwide
in1997. See App., infra, 3a. Nationwidehome-ownership patternssuggest that gpproximetdy two-thirds
of these res denceswere privately owned. See U.S. Census Bureau, Housing Vacancy Survey, <http:/
www.census.gov/hhesiwwwihous ng/hvs/q299tabs.html>. If not resolved here, the question presentedin
thispetitionwill recur regularly in thefedera courts, with the outcomein each case depending onthe
location of the courthouse.

2. Thecondtitutiond scopeof Section 844(i) inlight of Lopeznot only isan exceptiondly frequent
subject of litigation, but the issue has drawn considerable scholarly attention.” By and large, these
commentatorsrecognize what the conflict among thecircuitsmakescrystd clear: that thedecisonin

Lopez created substantial confusion about the permissible scope of Section 844(i), and that “judicia

7

See, eg., Adler, Wetlands, Waterfowl, and the Menace of Mr. Wilson: Commerce
Clause Jurisprudence and the Limits of Federal Wetland Regulation, 29 Envtl. L. 1, 18
(1999); Funk, The Lopez Report, ADMIN. & REG. L. NEws, Summer 1998, at 1, 14-15; Leasure,
Commer ce Clause Challenges Spawned by United States v. Lopez Are Doing Violence to the
Violence Against Women Act (VAWA): A Survey of Cases and the Ongoing Debate Over
How the VAWA Will Farein the Wake of Lopez, 50 ME. L. Rev. 410, 412-413 & n. 22 (1998);
Clymer, Unequal Justice: The Federalization of Criminal Law, 70S. CAL. L. Rev. 643, 665-667
(1997); Ellis, Casenote, A Lopez Legacy?: The Federalism Debate Renewed, But Not Resol ved,
17 N. ILL. U. L. Rev. 85, 85-86, 108-114 (1996); Schwartz, Term Limits, Commerce, and the
Rehnquist Court, 31 TuLsa L. J. 521, 527-528 (1996); Lupkes, Constitutional Law — Federal
Commerce Power: Sriking Down the Gun Free School Zones Act As Beyond Congressional
Power: United Statesv. Lopez, 115 S Ct. 1624 (1995), 72 N.D. L. Rev. 1081, 1097 (1996); Jurich,
Comment, United Statesv. Lopez: The Supreme Court Takesa Shot at Congressional Authority
Under the Commerce Clause, 19 HAMLINE L. Rev. 229, 266 n.304 (1995).
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upheaval” hasresulted. Kolenc, Commercial Clause Challenges After United States v. Lopez, 50
FLA.L.Rev. 867, 884 (1998).

3. Inaddition, theissueof the conditutiond reach of Section 844(i) hasbroad-rangingimplications
for thenumerousfederd datutesthat containidentical or Imilar jurisdictiond dements. Federd firearms
datutes, for example, prohibit the possession “in or affecting commerce’ of firearmsor anmunition. See
18U.S.C. 8§922(g)(1), (8), (9). TheHobbsAct prohibitsthe use of robbery or extortion to “ obstruct[],
delay([], or affect[] commerce.” 18U.S.C. §1951(a). Thefederd money-laundering satutecriminaizes
finandd transactionsinvalving knowing use of unlawfully obtained fundsif thetransaction “inany way or
degree dfectsintersate or foreign commerce” 18U.S.C. 81956. In addition, regulationsimplementing
the Clean Water Act condruetha statuteto prohibit the discharge of pollutantsinto al waters“theuse,
degradation or destruction of which could affect interstate or foreign commerce.” 33 C.F.R. §328.3
(construing 33 U.S.C. § 1311).% Resol ution of thequestion could affect the gpplication of these statutes,

and many, many others.®

8 Indeed, the Fourth Circuit has struck down thisregulation, noting that it “woul d appear to exceed
congressond authority under the Commerce Clause.” United Satesv. Wilson, 133 F.3d 251, 257 (4th
Cir. 1997).

® Seeeg,15U.SC. §1173(a)(1) (requiring registration of “any person engaged in the business
of manufacturing gambling devices if theactivitiesof such busnessinany way affect interstate or foreign
commerce’); 15 U.S.C. § 1245(a) (banning possesson, manufacture, sale, or importation “inor affecting
interstate commerce’ of bdligic knife); 18 U.S.C. § 247 (barring damage of religiousred property or
intentiona obgtruction of freeexerdse of rdigiousbdiefsif theoffense”isin or efectsinterdate* * * com-
merce’); 18U.S.C. 8513 (prohibiting possession, creation, or trandfer of counterfeited security of anentity
“which operaesinor theactivitiesof which affectintergtate* * * commerce’); 18 U.S.C. 8668 (crimind-
1zing theft of certain property from “an organized and permanent inditution, the activities of which affect
interdate* * * commerce’); 18 U.S.C. 8 1028 (crimindizing possession, production, or trandfer of false
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4.  Hndly, thequedion presanted in this caseis exceptiondly important because thefederdization
of criminal law isacce erating not merely through new statutes, but through “ remarkably expansive’
applications of the jurisdictiona ementsin the statutes that exist. Frickey, The Fool on the Hill:
Congressional Findings, Constitutional Adjudication, and United Statesv. Lopez, 46 CASEW.
Res. L. Rev.695, 701 (1996). “ Sncethe 1970s, Congress has vadly increased the federd government’s
juridictionover aime” largdy by “ aimindiZ]ing] avariety of ectivitiestraditionaly congderedtobepurdy
state matters.” Hollon, After the Federalization Binge: A Civil Liberties Hangover, 31 HARv.
C.R-C.L.L.Rev.499, 499 (1996). See AMERICAN BARASS' N, TASK FORCE ON THE FEDERALIZATION

OF CRIMINAL LAW, THE FEDERALIZATION OF CRIMINAL LAW 7-12 (1998).

identification document which “isin or effectsinterdate* * * commerce’); 18U.S.C. 8 1365 (crimindizing
tampering with “any consumer product that affectsinterstate* * * commerce’); 18 U.S.C. 8 1962 (pro-
hibiting the use of income derived from apattern of racketearing or collection of anunlawful debt for inves-
ment inan enterprise“the activitiesof which affect [] interdate* * * commerce’); 18U.S.C. 82710 (bar-
ring wrongful disclosure of rental or sderecordsby any person “engaged in the business[or renting or
sling videotapes|, inor affectingintersate* * * commerce’); 21 U.S.C. 8 854 (@) (barring invesment
of drug profitsin any enterprise “the activities of which affect interstate * * * commerce”).
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Congress continuesto pressagaing conditutiona boundariesinitslavmeakinginthisarea, ameatter
of some condderable concernto thejudiciary asthe crimind casdoad of thefedera courtshasmorethan
doubled since 1980. Mengler, The Sad Refrain of Tough on Crime: Some Thoughts on Saving
The Federal Judiciary From The Federalization of State Crime, 43 U. KAN. L. Rev. 503, 505
(1995); Rehnquist, The 1998 Year-End Report on the Federal Judiciary, at 13 n.2 (1999).
Indeed, the federaization of crime*“threatensto change entirely the nature of our federa system.”
Rehnquist, supra, a 4. Federd courtsthat do not enforcethelimitsof the Commerce Clause, and do not
aoply federd crimind gatutesin light of thoselimits, exacerbatethese ddeterious effectson the“ sendtive
relation between federal and date crimind jurisdiction.” Lopez, 514 U.S. a 561 n.3. Theadverseeffect
of suchjudida acguiescencein unconditutiond extensonsof federd power isonethat review by thisCourt
can fully remediate.

This case does nat concern whether arson of aprivate resdence should beacrimind offense Had
the federal government not asserted jurisdiction in this case, petitioner no doubt would have been
prosecuted by the state authorities that arrested him. The decision below threatensto “ obliterate the
distinction between what is national and what islocal,” A.L.A. Schechter Poultry Corp. v. United
Sates, 295 U.S. 495, 554 (1935) (Cardozo, J., concurring), however, and thus cannot be squared with
fundamental principles of limited federa power. Further review is warranted.

CONCLUSION

The petition for awrit of certiorari should be granted.
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