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|SSUE PRESENTED

Whether Congress violated the United States Condtitution by limiting jurisdiction over suits
against the Washington Metropolitan Area Trandt Authority, an agency created by interstate
compact to provide masstrangt in and around the Didrict of Columbia, to thefederd courtsand
the courts of Maryland and Virginia.

INTRODUCTION AND SUMMARY OF ARGUMENT

Thecourtsbd ow held that adefault judgment entered againgt the Washington Metropolitan
AreaTrangt Authority (WMATA) in the superior court was void for want of subject matter
jurisdiction. WMATA isapublic transportation agency created by federal legidation that
consented to, and approved for the Didtrict of Columbia, acompact betweentheDidrict andthe
Statesof Maryland and Virginia. Washington Metropolitan Area Transit Authority Compact
(“WMATA Compact’), Pub. L. No. 89-774 (1966) 80 Stat. 1324. WMATA entered into a
contract with gppelant Kingston Condructors, Inc., in Washington, D.C., for the replacement of
dectricd trandormerspowering WMATA'strangt syseminthe Didrict of Coumbiaand the State
of Virginia Thevoid judgment was procured by Kingston and asubcontractor (Power Energy
Indudtries) that — asthe only bodies empowered to adjudicate the issue have found — supplied
WMATA with defective transformers that WMATA properly rejected. See Kingston

Constructors, Inc. v. WMATA (D.D.C. 1996) 930 F.Supp. 651.



Both courtsbel ow based their conclusionthat the Cdiforniacourtslacked subject matter
jurisdiction on Section 81 of the WMATA Compect, which providesinunambiguoustermsfor the
“Jurisdiction of Courts’ over actionsinvolving WMATA (80 Stat. 1350, 1353):

The United States Didtrict Courtsshall have origind jurisdiction, concurrent with the Courts

of Maryland and Virginia, of al actions brought by or against [WMATA].
Because an intergtate “compact when approved by Congress becomesalaw of the United
States,” Texasv. New Mexico (1987) 482 U.S. 124, 128107 S.Ct. 2279, 96 L.Ed.2d 105],
the quoted provison preemptsincongdent satelaws under the Supremacy Clause (U.S. Cong.,
art. V1).

1. Kingston conteststhe condtitutiondity of Section 81 of theWMATA Compact because
it limitsjurisdiction to thefederd courtsand the courts of two States. But Congress unquestiongbly
could havelimited such suitsto thefederd courtsaone, thereby withdrawing the subject matter
jurisdiction of all state courtsover WMATA. Kingston hasidentified no law or principle that
would hinder Congress from taking the more modest course it chose.

In denying that Congress had condtitutional authority to enact thejurisdictiond provision,
Kingson overlooksthesgnificance of saverd dausesof the United States Condtitution thet provide
Congressthe power to create WMATA under federd law and thento limit thejurisdiction of
courtsover WMATA. To beginwith, a State may “enter in any agreement or compact with
another sate’ only with “the consent of Congress” consent that wasgivenhere. U.S. Condt, art.

[, 810, cl. 3. Second, the Congtitution provides Congressthe power to “exercise exclusive
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legidation, inal caseswhatsoever, over such didrict * * * asmay * * * becomethe segt of the
government of the United States,” that is, the District of Columbia. 1d., art. |, 88, cl. 17.
Congressexerdsad that plenary power in cregting WMATA and gpproving the Compact on bend f
of the Didrict of Columbiaaswell asthe United States. Third, Congressnecessarily exerasadits
power to regulateinterstate commerce(id., art. 1,8 8, d. 3) in enacting the WMATA Compact.
Finally, the Supremacy Clausein Article VI makesthe “laws of the United States’ * * * the
supreme law of theland.” Id., art. VI, cl. 2.

Itisbeyond cavil that the WMATA Compact isboth a“law{] of the United States’ and thus
supreme over the laws of the States, and that it is alegitimate exercise of power under the
Compact Clause, the Seat of Government Clause, and the Commerce Clause. Anditisfar too
|atein the day to deny to Congressthe power to st and regulae thejurisdiction of courtsover an
entity suchas WMATA, which could not exist but for the exercise of federal power. See
Oshornv. Bank of the United Sates (1824) 22 U.S. (9 Whest.) 738, 817-828 [6 L.Ed. 204]
(Marshall, C.J.). SeedsoAmerican National Red Crossv. SG. (1992), 505 U.S. 247, 264
[120 L.Ed. 2d 201, 112 S.Ct. 2465].

2. Thepetitionfor review presented only the question of congtitutiona power. Pet. 1. See
a0 Br. 2. Nevethdess and despite the contrary command of Rule 29.3(c), most of Kinggton's
brief addresses not whether Congress could retrict jurisdictionin theway it chosein Section 81,
but whether Section 81 in fact redtrictsjurisdiction over WMATA to thefederd courtsand the

daecourtsof Maryland and Virginia. Thisquestion of datutory interpretation — whether Con-
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gressintended the words*“ concurrent with the Courts of Maryland and Virginid' to meen not whet
they say but rather “ concurrent with the courts of dl the Statesof the Union” — isnot properly in-
cluded within the question of constitutional power, and therefore has been waived.

Inany event, Kinggon'sinterpretiveargumentsarefrivolous. Asboth courtsbdow held, the
federd gatutethat crested WMATA expliatly limitsjurisdiction over ectionsagainsg WMATA to
thefederd courtsand the gate courtsonly of Maryland and Virginia: Kingston has not offered any
plausibleexplanation for thewords* concurrent with the Courtsof Maryland and Virginia® thet
would makejurisdiction sweep beyond thosetwo States. Although that Satutory directive done
Issufficient to decidethis case, its phrasing asapostive grant of jurisdiction indicatesthe second
reason that the superior court lacked subject matter jurisdiction: Congressdid not waive
WMATA's federal sovereign immunity from suit in the California courts.

STATEMENT

A. TheWashington Metropolitan Area Transit Authority

The Washington Metropalitan Area Trangt Authority (WMATA) isan interdate agency
cregted by the United States Congress Maryland and Virginia pursuant to the WMATA Compect.
Pet. Exh. A, a 2,52 Cal .Rptr.2d at 667. SeeMorrisv. WMATA (D.C. Cir. 1986) 781 F.2zd
218. WMATA operatesarapid trandt system in the Washington, D.C., area, and does not

maintain facilities outsidethat area. Pet. Exh. A, a 2, 52 Cal.Rptr.2d at 667 The credtion of

YBecause WMATA lacks minimum contactswith California, WMATA aso challenged the
personal jurisdiction of the superior court, which did not need to reach the issue.

-4-



WMATA was primarily theresult of action on thefederd levd: “Congress not the dates initisted
the WMATA Compact,” and Congress enacted and adopted the Compact for the Digtrict of
Columbia. Morris, 781 F.2d & 222. Thefederd government has participated substantidly in
funding WMATA's congtruction, capital improvements, and operations, see Compact § 16, 80
Sat. 1331 (“any remaining cogsshd| beequitably shared among thefederd, Didtrict of Columbia
and participating locd governments’), inadditiontoitswell-publicized rolein underwriting the
District of Columbia government.

The Congtitution endows Congress with the enumerated power “[t]o exercise exclusve
legidationinadl caseswhatsoever” over the Didrict of Columbia U.S. Congt., art. 1,88, dl. 17.
Congress has exercised that power throughout the Digtrict's history, athough it has del egated
varying degreesof loca law-making functions, subject dwaysto congressond oversaght. When
the WMATA Compeact was concluded, the Didrict had no local government independent of the
federal government, but wasgoverned by three commissioners gppointed by the Presdent and
confirmed by the Senate. See S. Rep. No. 1491 (1966) 89th Cong., 2d Sess. 24 (legidative
history of the WMATA Compact); Reid v. Covert (1956) 351 U.S. 487, 489[100 L.Ed. 1352,
76 S.Ct. 880]. Congresssaw itsdlf asthe Didrict's “town council” (112 Cong. Rec. (1966), &
20,561 (satement of Sen. Brewder)), and did not hesitate to tell those commissonerswhéat to do
— asexemplified by the expressindructionsto enter into and condludethe WMATA Compact.
80 Stat. 1352. Even after more than 20 years of “homerule’ inthe District, Congress il

exerdsssitsunique power to disgpprovelocd law with someregularity, and recently imposad an
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gppointed Chief Financid Officer andfive-member Financid Control Board onthe Didtrict, with
power to overridethe dected Mayor and Counall. Didrict of ColumbiaFnancia Respongbility
and Management Asssance Act of 1995, Pub. L. No. 104-8, 109 Stat. 97. SeePub. L. No. 93-
198(1973) 87 Stat. 774, tit. V (providing for “annua federa payment” to Digtrict government),
tit. VI (reservation of congressional authority over local legidation).

The WMATA Compact resulted from more than a decade of sustained congressional
atention to trangportation issuesintheNationd Capital Region. Congress had authorized federd
udiesof thoseissuesbeginningin 1952. Nationd Cepitad Planning Act of 1952, Pub. L. No. 82-
592, 66 Stat. 781. Seegenerdly S. Rep. No. 1491, supra, 3-4. In 1960, recognizing that “an
improved trangportation sysem for the National Capital Region isessentid for the continued and
effective performance of the functions of the Government of the United States’ (74 Stat. 537),
Congressenacted boththeNationd Capitd Trangportation Act (“ 1960 Trangportation Act”), Pub.
L. No. 86-669, 74 Stat. 537, and the Washington Metropolitan Area Regulatory Compact
(“Regulatory Compeact”), Pub. L. No. 86-794, 74 Stat. 1031. The Regulatory Compeact placed
privatdy owned, common carrier trangportation under asngleregul atory agency, the Washington
Metropalitan Area Trangt Commission (“WMAT Commisson”). TheWMAT Commisson
Succeeded to theauthority of four agendies: “the public utility regulatory agendiesof the States of
Virginia, Maryland, and the Didtrict of Columbiaand the Interstate Commerce Commisson.”
Universal Interpretive Shuttle Corp. v. WMAT Commission (1968) 393 U.S. 186, 192, 21

L.Ed.2d 334, 89 S.Ct. 354 (quoting Pub. L. No. 86-794, 74 Stat. 1031). The Regulatory
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Compact madethe WMAT Commission entirdly immune from suit except for proceedingsfor
judicial review of itsadministrative orders. 74 Stat. 1031, 1046-1047. Congressgranted
jurisdiction over the Commission only to the federal courts. Id. at 1051.

The 1960 Transportation Act directed the Commissioners of the Didtrict of Columbiato
negotiateaninterstate compact with the neighboring Statesof Maryland and Virginiato crestea
new agency to provide masstrangportation in the Nationa Capital Region. See1960 Trangporta:
tion Act, 8301, 74 Stat. 544. The 1960 Act dso provided that afedera representative gppointed
by the Presdent should participate in the negotiations to represent the United States generaly.
1960 Transportation Act, 8 301(c), 74 Stat. 544. Seedso S. Rep. No. 1491, supra, a 4, 27.
Pending theenactment of the new compact, Congresscreated the Nationd Cepital Trangportation
Agency to begin work on developing atrangt system. 74 Stat. 537, 538-544; see S. Rep. No.
1491, supra, at 4.2

TheWMATA Compact thereupon was negotiated by Virginia Maryland, the Didrict of Col-
umbia(acting pursuant to congressond direction), and the presdentialy appointed representetive
of theUnited States. 80 Stat. 1324. See S. Rep. No. 1491, supra, at 4. TheWMATA Com-
pact was drafted and enacted as an amendment to the Regulatory Compact. 80 Stat. 1324-1325.
Ingpproving the Compact and enacting it into federd law, Congressdeclared that “ acoordinated

sysemof * * * trangt* * * isessantid inthe Nationd Capitd Regionfor * * * the effective per-

ZAlthough the Agency had the power to enter into contracts, it had no power, separatefromthat
of the United States generdly, to sue and be sued except in condemnation actions. See 74 Sa.
537.
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formance of the functions of the United States Government located within the Region,” and thet
“such asysem should bedeve oped cooperatively by the Federd, State, and loca governments
of theNationd Capitd Region, with the cogts of the necessary fadilitiesfinanced, asfar aspossble,
by persons usng or benefiting from such fadilities and the remaining costs shared equitably among
the Federal, State, and local governments.” 80 Stat. 1324.2 Congressacted for the District of
Columbia, and under its Compact Clause consent power. 1bid. (*Congresshereby consentsto,
adopts, and enactsfor the Ditrict of Columbia’ the WMATA Compect). Indeed, Congressnot
only “authorized” but “directed’ the Commissonersof the Didrict of Columbiato amend the Reg-
ulatory Compact to bring the WMATA Compact into effect. 80 Stat. 1352.

Congress a'so exercised its power over the District's purse, and “authorized to be
gppropriated out of Digtrict of Columbiafunds such amountsasare necessary to carry out the
obligationsof the Didtrict of Columbiain accordancewith theterms’ of the WMATA Compact.
80 Stat. 1352. The Compact did not permit WMATA toimposeany “masstrandt plan or plan

of finanang[upon] theDidrict of Columbiaor impaseany obligationson that Government until and

¥President Johnson submitted the WMATA Compact to Congress, along with draft consent
legidation that, with only typogrgphical corrections, became Public Law 89-774. 2\Weskly Comp.
Pres. Doc. (1966), at 751, reprinted in S, Rep. 1491, supra, a 26. In urging the Senateto
gpprovethe WMATA Compact, Presdent Johnson made clear that it was*“ Congresswhich
promised the citizensof the Nation's Capital anew system of masstrangportation,” and that it
would be “Congress which extends that promise to the citizens of the entire Washington
metropolitanarea.” 1bid. Presdent Johnson shared the view that “the efficient functioning of the
Government itself” depended on “ adequate mass transportation facilities.” bid.
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unless Congress gppropriatesfor the Didrict of Columbiathe fundsrequired of thet Sgnatory by
those plans.” S. Rep. 1491, supra, at 24 (emphasis added).

Likethe WMAT Commisson, WMATA succeeded to thefunctionsand duties of afederd
agency, heretheNationd Capital Transportation Agency. 80 Stat. 1352. But unlikethe Com-
misson, WMATA wassubjected to somedate-court jurisdiction. Section 81 of the Compact ex-
pressly provides for the “ Jurisdiction of Courts’ over actionsinvolving WMATA:

TheUnited Sates Didrict Courtsshd| haveoriging jurisdiction, concurrent with the Courts

of Maryland and Virginia, of al actions brought by or against [WMATA].
80 Stat. 1350. Congressenacted identica languagein Section 4 of Public Law No. 89-774. 80
Stat. 1353; see 112 Cong. Rec. 25,656 (1966) (tatement of Rep. Whitener) (the bill that became
Pub. L. No. 89-774 “has other languagewhichislegidaion and * * * isnot merdly the gpprovd
of acompact”). Thecommitteereportsdightly clarified thegrant of jurisdiction: “[Section 81]
[p]rovidesfor concurrent jurisdiction by the U.S. Didrict Courts and the courts of Maryland and
Virginia* * * " H.R. Rep. No. 1914 (1966) 89th Cong., 2d Sess. 18; S. Rep. No. 1491, supra,
at 19.

The WMATA Compect legidation passed the Senate unanimoudy (112 Cong. Rec. (1966),
at 26,535-26,536), and passed the House without recorded opposition (id. at 25,684-25,685).
The President then signed the Compact legidaionintolaw. 1d. a 28,863; 2 Weekly Comp. Pres.

Doc. at 1656.



B. TheWMATA/Kingson Contract And The Contractually Mandated Resolution
Of Their Dispute

Thisactionarisesfromacontract between WMATA and Kingston, under which Kingston
agreedtoinstall electrical power transformersfor WMATA'sMetrorail system. 1n 1990,
WMATA issued apublic request for proposals (RFP) to ingtall the transformers; Kingston
responded to the RFP from its Annandd e, Virginia, office, and submitted awinning bid. 1 C.T.
29-30, 11 2-5. Kingston subcontracted thefabrication of thetransformersfor thelngtdlation Con-
tract to Power Energy Industries (PEI). 2 C.T. 268. PEIl did not contract with WMATA,
however, and there was no communication between PEl and WMATA in connection with
Kingson'shid. 1 C.T. 27, 118-9. Indeed, theIngdlation Contract specificaly disclamed“any
contractual relation between the subcontractor and [WMATA].” 1d. 9.

The“trandormers dismd record of repested fallures’ isthoroughly canvassedinthe published
decison of the United States Didtrict Court for the Didtrict of Columbiargecting Kingston' s goped
of theadminidrative decigon that wasitsexdudve remedy under the dandard disputes dause of
itscontract with WMATA.. Kingston, 930 F.Supp. 651, 6564 That remedy wasto fileacom-
plaint with the Board of Contract Appeals (“BCA”) of the Army Corpsof Engineers, which
Kingston did on Sgptember 22, 1992, with an gpped to any court of competent jurisdiction, which

Kingston brought inthedigtrict court after the Board'sadversedecisonin 1995. 1d. a 653-654;

“For the convenience of the Court, the report of the district court decision is attached asan
gopendix. Thepredusveeffect of that decison onthe meritsof the digpute between Kingston and
WMATA has not yet been determined.
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1C.T. 28, 115-16; Resp. C.A. Br. Exh. A, p. 1-6, 1 1.6(a)).¥ SeeHancock Electronics Corp.
v. WMATA (4th Cir. 1996) 81 F.3d 451, 454 (affirming dismissal for failure to exhaust
administrative remedies under standard disputes clause).

When PEI had produced six of the planned 53 transformers, “testing of one of the units
reveded that therewasmigplaced insulation withinthe unit which caused ashort circuit problem.”
930F.Supp. a 653.  Two additiond unitsfalled testing one month later “ and werefound to
havethesameinsulation defect.” 1d. After additiona testing, however, WMATA alowed
Kinggtonto beginingdling thetransformers. Thedidrict court described what happened next
(ibid.):

Uponingdlaion of thefirg trandformer —which had passed dl routineand induced voltage

tests— the unit functioned for afew minutes and then failed, cresting a great outpouring of

smoke.

Thisevent prompted discuss onsregarding how to ensuretheintegrity of thetransformers.
Asthedistrict court recognized, “[ s]uch assuranceswere particularly important because the
continuity of WMATA’srall transit system wastotally dependent on thereliability of the
trandormers” 930 F.Supp. & 653. Meanwhile, at therequest of Kingston and PEI, anew testing

company performed extended gpplied voltage testson 11 PEI transformersthat were sored a

¥ This exhibit was inadvertently omitted from the Clerk’s Transcript. See Resp. C.A.
Br.4n. 1.
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Kingston' swarehousein Manassas, Virginia. |d. at 654. Sx of the 11 transformersfailed,
including at least onethat was known not to have theinsulation defect discovered previoudy. [hid.

At this point, as a condition of accepting the 22 transformers that PEI had already
manufactured, WMATA ingsted upon testing by another independent | aboratory selected by
Kingson. After both of thetested trandformersfaled, WMATA “completdy lost confidencein
thetransformersand rgected theentirelot.” 930 F.Supp. a 654. Kingston ultimately replaced
the PEI transformerswith transformers that worked, and compl eted the contract, incurring
additional costs dueto its delay in completion. |bid.

After WMATA withheld liquidated damagesfor delay and refused to adjust the contract,
Kingston asked the Board of Contract Appealsto award it $1.4 million; the Board rejected
Kingston' srequest except to grant an adjustment for costs and delays resulting from extra-
contractud testing, and to reduce the rate of liquidated damages charged for unexcused delays.
See 930 F.Supp. at 653. (Thedecison of theBoard of Contract Appedsispublished at 95-2
BCA /27,841, 1995 WL 452072, and was atached as Appendix B to Respondent's Brief inthe
Court of Appeal.)

Thedidrict court, reviewing the Board' sdecigon, disagreed with Kingston' scontention thet
theextra-contractua testswere not appropriate groundsfor rgjection, particularly after “the
exploson of thefirg ingaled transformer — which had passed dl contractualy-spedified testing
— cadt serious doubt on the rdiability of the contractua tests” 930 F.Supp. a 655. The court

held that the“ contract clearly did not require WMATA to acoept transformers of questionable
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rdicbllity.” 1bid. Theoourt dso afirmedthe Boardin rgecting Kingston' sassartionthat WMATA
should havedlowed Kingston to pursue* ingpection and repair methods” thet “required cutting into
thesructureof thetransformer and could have shortened thelife of thetrandformers” 1bid. Thet
reectionwasrenforced by thefact that “at least one‘repaired’ transformer completely falledto
function upon installation.” 1d. at 656.

Thedidrict court, likethe Board, dso refused toforce WMATA to accept thetransformers
that had not yet failed upon testing. Asthe court put it (930 F.Supp. at 656):

Thetrandormers dismd record of repeated falurescalsinto Sgnificant doubt therdiability

of dl 22 unitsaswdl| asthetestsutilized to identify defects. Given WMATA' sreasonable

need for absoluterdiability of thetrandformers WMATA cartainly wasjudified inrgecting
theentirelot. Thereisnathing wrong with apublictrangportation authority being meticulous
about the integrity of the products used in its transit system.

Thenet resuit of the BCA order required WMATA to remit Someof thefundsit had withheld
fromthe contract price asdamagesfor dday, and to pay Kingston an additiona $30,000. Resp.
C.A.Br.,App. B, a 41-42; 1995 WL 452072, & 72. Thedigtrict court required WMATA to
return the remaining $92,500 that had been withheld aslliquidated damages, but remanded the case
tothe Board to determineWMATA'sactual damagesfromdday. Thissamedigoute, adjudicated
by the digtrict court to be worth no more than $122,500 above the contract price (lesswhatever
actua damagesthat WMATA proves on remand), isthe basis for the $6.9 million default

judgment entered and then vacated in this case.
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C. TheCalifornialLitigation

PEl sued Kinggonand WMATA in LasAngdesCounty Superior CourtinMay 1992, asking
for $300,000in damagesfrom WMATA £ Pet. Exh. A, a 2,52 Cd.Rptr.2d & 667, 2 C.T. 251-
295. WMATA did not appear, and adefault was entered in October 1992. Pet. Exh. A, & 2,
52 Cd.Rptr.2d a 667. PEl voluntarily dismissad Kingston from that action (seeL.A. Super. Ct.
No. 056254, Request for Dismissdl)), but replesded the ssmed | egetionsagaingt Kingston (but not
WMATA) in the present, separate action (L.A. Super. Ct. No. 068273, Complaint (filed Nov.
10, 1992)).

Kingston moved to say this action pending resolution of the BCA proceeding. Kingston
recognized that it was“ required to exhaudt itsadminidrative remedies’ beforethe BCA, thet the
BCA action“involv]ed] thesameissuesraised by [PEI' complaint,” and thet “PEIl would befree
tofileor joininany actionin Washington, D.C. or Virginia” Mem. of Pts. and Auths, pp. 2,8
(Dec. 31, 1992).

PEI and Kingston subsequently settled thelater actionin December 1993, however, and as
part of the settlement PEI assgned itsdaimsagangt WMATA to Kinggton. Despitethis Court's

clear command that default judgmentsmust be limited to the amount of damagespleaded inthe

&Contrary to Kingston'sassertion (Br. 4), nothing prevented PEI from sLing WMATA inaproper
forum. PEI, whichwaswilling to send itstransformersinto the Washington metropolitan area,
could havesued thereaswaell, eéther inloca or infedera court. Federa court jurisdictionthetis
founded on an independent grant of jurisdiction (such as Section 81 of the WMATA Compact),
rather thanon 28 U.S.C. § 1331, isnot subject to the* well-pleaded complaint” rule. Seenote 11,
infra.
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complaint, Becker v. SP.V. Congruction Co. (1980) 27 Cal.3d 489, inMay 1994 Kingston (as
successor to PEI’ sdam) wasawarded adefault judgment of $6.9 million (plusinterest and ator-
ney'sfess) againg WMATA, although WMATA had been neither named nor sarved in the action
inwhich judgment wasentered. The$6.9 million figureind uded extensive damagesdaimed by
Kingston againg WMATA (Loca Rule9.44 Documents Filed in Support of Request for Defaullt
Judgment (L.A. Super. Ct. No. 068273, filed May 5, 1994) — the same damagesthat Kingston
was pursuing in the BCA proceeding under the disputes clause in its contract.
WMATA moved the superior court to vacate thejudgment asvoid for want of jurisdiction?
Thesuperior court vacated the decree on theground that subject matter jurisdiction waslacking,
and the court of gpped unanimoudy affirmed. Pet. Exh. A, a 3,52 Cd.Rptr.2d & 667. Asthe
court of gpped concluded, Section 81 of the WMATA Compact showsthat “ Congressintended
statejurisdiction [over WMATA] to belimited to Maryland and Virginia” Id. at 5-6; 52

Cal.Rptr.2d at 669.

Thedefault judgment wasvoid and could have been vacated onthat ground done. Althoughthe
two casssaresaid to berelated,” no order wasentered consolidating the caseinwhich WMATA
was named and served (No. 056254) with the present case (see Code Civ. Proc. 8§ 1048); the
judgment was entered in the wrong action.

& nthedternative, WMATA moved the court to vacate asvoid that part of thedefault judgment
award that exceeded the amount pleaded in the complaint, that is, $300,000. 1 C.T. 3-31. See
Code Civ. Proc. 88 473, 580, 585; Becker, 27 Cal.3d 489.
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ARGUMENT

Aninterstate “ compact when gpproved by Congressbecomesalaw of the United States.”
Texasv. New Mexico (1987) 482 U.S. 124, 128 [96 L.Ed.2d 105, 107 S.Ct. 2279]. Asa
federd law, acompact preemptsincong dent satel avsunder the Supremacy Clause (U.S. Cong.,,
at. VI). E.g., Pennsylvania v. Whedling & Belmont Bridge Co. (1852) 54 U.S. (13 How.)
518, 565-566 [14 L.Ed. 249]. Accordingly, “no court,” state or federal, “may order relief
incongstent withitsexpressterms.” Kansasv. Colorado (1995) 131 L.Ed.2d 759, 776, 115 S.
Ct. 1733, 1744 (quoting Texasv. New Mexico (1983) 462 U.S. 554, 564 [96 L.Ed.2d 105, 107
S.Ct. 2279))).

Formed by theagreement of two States (which could not join together without congressond
consent) and Congress (which exerdsad itsexpress conditutiona power to legidate for the Didrict
of Columbia), WMATA could not condtitutionally exist without an Act of Congress. Althoughany
“comypect accorded congressond consent” is“ameansof safeguarding thenationd interes,” Hess
v. Port Authority Trans-Hudson Corp. (1994) 130 L.Ed.2d. 245, 256, 115 S.Ct. 394, 401, the
federd gatutory character of the WMATA Compeact isespecidly dear: “ Congress, not thesates,
initiatedtheWMATA Compact,” and Congressadopted and enacted the Compact for the Ditrict
of Columbia Morris, 781 F.2d a 222; seeds0 Sandersv. WMATA (D.C. Cir. 1987) 819 F.2d
1151, 1154.

Inthefederd satutethat brought WMATA into existence, Congress, acting under a lesst

threeenumerated sourcesof conditutiona power, grantedjurisdiction over “dl actionsbrought by
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or againgt” WMATA to “the United States Didtrict Courts* * * concurrent with the Courts of
Maylandand Virginia” Thislanguagewasnot inadvertent; Congressrepeated thejurisdictiond
provison both as Section 81 within the text of the Compact and as Section 4 of the“enacting”
legidlation in the statute. 80 Stat. 1350, 1353.

The congtitutionality of thisprovisonisbeyond dispute. Congress could have conferred
juridiction over WMATA exdusvey onthefederd courts; extending jurisdiction to the courts of
the WMATA Compact Sgnatories offendsno condtitutiond provison or principle. Becausethe
date courtsof Cdiforniaare not among the forumsidentified in the Satute, the courtsbeow lacked
subject matter jurisdiction, and any judgment entered agangt WMATA wasvaoid. “Where* * *
ajudgment isvoid, it must be set aside* * * .” Ventura County v. Tillett (1982) 133
Cd.App.3d 105, 112 (emphasisadded). Thejudgment of the court of apped therefore should

be affirmed.?

9f Kingston'sattack on the condtitutionality of Section 81 of the WMATA Compact had arisen
infederd court, that court would have been obliged by 28 U.S.C. § 2403 to natify the Attorney
Generd andtodlow the Department of Justicethe opportunity tointerveneto defend the Act of
Congress Although thereisno 9milar obligation on thisCourt under Cdlifornialaw, it nonetheless
would be appropriateto invite the views of the United Statesif the Court isinclined to take
Kingston's novel constitutional claims serioudly.
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I. CONGRESSCOULDCONSTITUTIONALLY RESTRICT SUBJECT MATTER
JURISDICTION OVERWMATA TO THE FEDERAL COURTSAND THE
LOCAL COURTSOF THE SIGNATORIES
The petition for review presented only the question— which wasnot raised or decided below

— whether Congress had the congtitutiond power to confer subject metter jurisdiction over actions

involving WMATA upon thefedera courtsand thelocal courts of Maryland and Virginiawithout

additionaly conferring jurisdiction on thelocal courtsof theremaning 48 States. Pet. 1; Br. 2.

Despitethewiderangeof nove theoriespresented, Kingston'sblunderbussattack onthe Compect

and the jurisdictional provision misses its target.

A. PublicLaw 89774, Which IndudesTheWMATA Compact, IsA Conditutional
Federal Law, Not A Surreptitious Agreement Between States

Kingson principdly reieson abad misrepresentation of the WMATA Compact — which
wasenacted into federd law by Congress— as some sort of surreptitious* contract” by whichtwo
States“unilaterdly” intruded on thejurisdiction of the other States. Br. 13; seedsoid. @ 2. To
the contrary, an interstate “ compact when gpproved by Congress becomesalaw of the United
Sates” Texasv. New Mexico, 482 U.S. a 128, with full preemptive force under the Supremacy
Clause (U.S. Cong., at. VI). Thedissent onwhich Kingston rdies(Br. 13) for the proposition
that an interstate compact isonly aspeciesof extragtatutory contract isjust thet: adissent. But
evenif that rgected view could preval over contrary binding precedent holding that acompactis
alaw of the United States, Kingston would get nowherein thiscase. Congressincluded a

provisonidentica to Section 81 of the Compact in Section 4 of theenacting legidation (of which
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the agreed-upon terms of the Compact are thefirst Section). 80 Stat. 1353. Congress could
scarcdy havemademoredear itsintention to placeevery ounceof itsconditutiond power behind
thejurisdictiona provison that extends concurrent jurisdiction to “the Courtsof Maryland and
Virginia’ and no further.

Kinggtonignoresthefunction of Congressunder thelnterdate CompactsClause (Art. |, 8 10,
d. 3) whenitinggsthat the “terms of the Compact were not agreed to by the other 48 States”
Br. 18. The Compact Clause exigsprecisgly to ensure that thereis such agreement on anationd
scae, and tolimit the ability of Statesto enter into “mischievous combinations, injuriousto the
generd interests, and bind them into confederacies of ageographica or sectional character.”
Joseph Story, A Familiar Exposition of the Constitution of the United Siates (1840), at 156.
Toform any compact, Statesmust persuade both the Senate and the House of Representatives,
composed of representativesof al 50 Sates, to* agred{] to” thecompact’ stermson behdf of the
non-participating States.

Indeed, dl of Kingston' sprotestations about the condtitutiond limitsontheahility of individua
Satestoredtrict state court jurisdiction by contract (Br. 13, 15) evaporate upon cond deration of
the condtitutiondl rolesthat Congressexercised in gpproving and in participating asafull party in
the WMATA Compact. Far from*“innocent non-parties’ to the Compact (Br. 18), the other 48
States, through their senators and representatives, had full opportunity to amend or reject the

WMATA Compact. Tha isthetypica, and gpproved, protectionfor most mattersof percaved
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inequality inthetrestment of Statesin Actsof Congress, at least, that wasthe protection devised
by the Framersin requiring abicamerd legidature. See, eg., Story, supra, at 69, 97, 156-157.

For that reason, and contrary to Kingston’ s contention (Br. 14), affirming the two courts
b ow would not result in“ some States being dlowed to desgnate themsdves as moreequd’ than
others’ whether “by contract or * * * unilateral action.” Consstent with Kingston's other
arguments, thisparadeof horriblescannot survivescrutiny inlight of therestraining effect of the
Compeact Clause— whichflatly forbids Statesto enter into any agreement without the consent of
Congress— andtheplainfact thet, unlikefederd laws, satelavsarenot the“ supremelaw of the
land” binding “the judgesin every State.” U.S. Const., art VI, cl. 2.

B. CongressPerformed Routineand Congtitutional Functionsln Enacting Public
Law 89-774

Inadifferent vein, Kingston makesthebizarreassartion (Br. 12) that “ Congressapproved the
Compact * * * inits capacity asthe legidative body for the Didrict of Columbiaand not iniits
cgpacity asthelegidative body of theUnited States” Nosuch didinctionexigts, for thefunctions
areinsgparable. Congress s power over the Didtrict of Columbiacomesdirectly through the
Conditution of the United States, and exists because the Didrict isthe “ seet of the government of
the United States” U.S. Congt., art. 1,88, cl. 17. SeeNeildv. Didrict of Columbia (D.C. Cir.
1940) 110 F.2d 246, 250 (“[W]henit legidatesfor the Didrict, Congress actsasalegidaure of

national character.”).
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Kingston draws (Br. 13) another non-existent distinction between Congressacting “asa
nationd legidaive body” and Congress acting “ merdly asan gpproving authority to aninterdate
compact.” AsKingston doggedly refusesto understand, the gpprova of interstate compactsis
among thelegidativepowersexpresdy enumerated and granted by the Condtitution (art. |, 88 1,
8). Inany eventt, thereisonly one Congress, and it acts“initshigh character, asthelegidature of
theUnion” whenever it actsbicamerdly to passlegidation, regardlessof theparticular enumerated
power that it exercises. Cohensv. Virginia (1821) 19 U.S. (6 Whest.) 264, 429, 5 L .Ed 257
(Seat of Government Clause).

Inanother attempt to weeken the vdidity of Section 81 (and Section4), Kingston suggests
(Br. 15) that the only source of congressond power to enact thosejurisdictiond provisons must
comefrom the Necessary and Proper Clause (art. |, 88, . 18) standing done. But Congress
exerdsd three enumerated powerswhen it enected the WMATA Compect into federd law: the
power to“exerciseexclusvelegidation” over the Didrict of Columbia, the power toregulate
Interstate commerce, and the power to gpproveinterstate compacts. Whatever limitationson
congressond power might arisefrom actionslessfirmly rooted in limited and enumerated grants
of power in the Constitution, Congress faced no such limits here.

Teking adifferent tack, Kingston attemptsto inducethis Court to part company with every
other court that has examined theissue, indluding the United States Supreme Court (Hess, 130
L.Ed.2d at 361, 115 S.Ct. at 405), and find that the WMATA Compact did not require the

invocation of the Compact Clausepower a dl. Br. 12. Onthispoint, Kingston makes (ibid.) the
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dill more remarkable assertion that WMATA and the WMATA Compact “do[] not affect the
federd sphere” When it passed the legidation that initiated the negotiations resulting in the
Compact, Congress unsurprisingly took the oppositeview. In enacting the Nationa Capital
Trangportation Act of 1960, 74 Stat. 537, which among other thingsdirected thecommissioners
of the Didrict of Columbiato condudewhat becamethe WMATA Compact, Congressdedared
that “an improved transportation system for the National Capital regionisessential for the
continued and effective performance of the functions of the Government of the United
Sates” and that “it isthe continuing policy and responsbility of the Federd Government, in
cooperation with State and locad governments of the Nationd Capita region,” to bring about the
“unified and coordinated trangportation system” thatisSWMATA. 74 Stat. 537 (emphasisadded).
Congress believed that trangportation in and out of the seat of the federa government had a
piercingly direct effect on “the federal sphere.”

Congressrepeatedly hasreeffirmed the nationd importance of WMATA and itsenterprise
Ingppropriating additiond fundsfor completion of the Metroral sysem, Congressreemphasized
“the importance of amass transportation system to serve the capital of the United States.”
Nationa Capita Trangportation Amendmentsof 1990, Pub. L. No. 101-551, 104 Stat. 2733,
2734. Thelegidativehistory of that Act emphasized WMATA's" special federal relationship,” H.
Rep. No. 430(1990) 101« Cong., 2d Sess. 2, and described the“uniquefedera commitment”
to“' America sSubway,” resulting from the sysem’ s“ ariticd[] importan]ce] to millions of Federd

workers” S Rep. No.415(1990) 1011 Cong., 2d Sess. 1-2. The Committeesfurther explained
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that the* presence of the seet of government in Washingtonis, of course, the source of thefederd
interestintheDidrict of Columbiaand thesurrounding metropolitanarea,” andthat “[t]hisFederd
interest [ig] uniquetothisareaamong dl American aities” 1d. a 3; H. Rep. No. 430, supra, a
2-3 (quoting testimony of Philip S. Hughes, Deputy Director of the Bureau of the Budget). And
lessthan oneyear ago, Congress enacted mandatory arbitration standards and proceduresfor
WMATA labor disputes (Pub. L. No. 104-50, tit. 1V (1995) 109 Stat. 436, 463 (codiified at 40
U.S.C. 88 1301-1304)) to servethe“dear federd interest in providing affordable public trangit
inthenationa capital region* * * [iinview of thelargefederal workforce” H.R. Rep. No. 177
(1995) 104th Cong., 1st Sess. 175.

C. TheLimitation Of Concurrent Jurisdiction To TheCourtsOf Maryland And
Virginials Constitutional

Kingston makesthe extraordinary argument that Congress, which unquestionably hasthe
power to divest all state courtsof jurisdiction over particular matters of federa concern, cannot
divest someof them. Kingston suppliesabad dam (Br. 11) that “Congress* * * doesnot have
the authority to grant jurisdiction to some States and the federd courts,” but can neither suggest
why this should be so, nor identify any authority for this spurious limitation.

Congressroutinely treastssome States differently from other Statesin addressing national
concerns. Title 16, Chapter 1 of the United States Codeisfull of state-gpecific Satutes deding
with nationd parks, Congressneed not establish apark in Rhodeldand for every park established

in (and more accessbleto the citizens of ) Cdifornia. Congress provided Kansaswith partia
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crimind jurisdiction over theIndian resarvationswithin itsboundaries before extending the same
power in piecemed fashionto other States. Act of June8, 1940, ch. 276, 54 Stat. 240 (codified
asamended at 18 U.S.C. § 3243); see Felix Cohen’s Handbook of Federal Indian Law
(1982), a 373-374 (Kanss); id. a 362-375 (other States). And the Voting Rights Act of 1965
dlowsfederd officersto place subgtantia burdenson the redigricting process and the conduct of
eectionsby some States— Statesthat are sdected by thefedera Department of Justice— but
not by others. 42 U.S.C. 88 1973b, 1973c.

Kingston asserts (Br. 16) that the“ sovereignty of the States protects Cdliforniafrom the
abrogation of itsjurisdictiond capacity or an encroachment onthat capacity by either another Sate
or thefederd government.” But that provestoo much. Congress power to commit somemetters
exdusivey tothefederd judiciary wasundersood and exercisedinthe Judiciary Act of 1789 (88
9,11, 1 Stat. 76, 78), and has been exercised ever since. E.g., 15 U.S.C. § 78aa (Securities
ExchangeAct); 15U.S.C. 88 15, 26 (antitrust laws, congstrued to beexcusvely withinjurisdiction
of federd courtsin General Investment Co. v. Lake Shore & Michigan Southern Ry. (1922)
260 U.S. 261, 286-288 [67 L.Ed. 244, 43 SCt. 106]). Thefirgt former Justice of this Court to
gpeak for the United States Supreme Court made clear that the congtitutiondity of exclusive
juridiction* cannot besarioudy questioned,” and thet the* judicid power of the United States’ may

bemadeexclusve*at thedection of Congress.” TheMosesTaylor (1867) 71U.S. (4 Wall.)
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411, 429,430[18 L .Ed. 397] (Fidd, J.).& Such*“abrogation[s]” and“encroachment[s]” area
fact of lifeunder our federd system, afact compdled by the Supremacy Clause and confirmed by
morethan two centuriesof practice. Astheleading treatise put it, “ The power of Congressto
make exclusveany vdid grant of jurisdiction hashardly beeninissue” Henry M. Hart, . &
Herbert Wechder (1953) The Federal Courtsand the Federal System 373 (emphasisadded).
Becausethegreater power to exclude surely includesthelesser, there can beno congtitutional
problemwith Section 81, particularly inlight of the dbviousand doserdaionship between the date
courtsgranted jurisdiction and the purposes and functionsof WMATA. Cf. Verlinden B.V. v.
Central Bank of Nigeria (1983) 461 U.S. 480, 494 [76 L.Ed.2d 81, 103 S.Ct. 1962].
Kingston repeatedly clams(Br. 2, 6, 15, 17) that, becauselocd law suppliestherules of
decigon of most caseshby or aganst WMATA, thosecasesare nonfederd.” Tothe contrary, the
rules of decison derive from afedera satutory command: the WMATA Compact contansa
“borrowing” provison that expressy identifiesthe source of substantivelaw for tort and contract
adtionsagangt WMATA as*“thelaw of thegpplicablesgnatory (incdluding ruleson conflict of laws)
** %" WMATA Compact §80, 80 Stat. 1350. Theincorporated locad substantivelaw thusis,
infact, federal law. SeeGulf OffshoreCo. v. Mohil Oil Corp. (1981) 453 U.S. 473, 480-481

[69 L.Ed.2d 784, 101 S.Ct. 2870]; see generally United Satesv. Kimbell Foods, Inc. (1979)

WK ingston’salusion (Br. 13& n.3) to the Exceptions Clause, by which Congress hasthe
authority tolimit the gppe latejurisdiction of the United States Supreme Court (U.S. Congt., art.
[11,82,d. 2),isindecipherdble. If itistruethat Congresscannot “redtrict or limit thejurisdiction”
of date courts, thenthefederd courts could never have exdusivejurisdiction except for casesin
which the Supreme Court has original jurisdiction. That has never been the law.
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440U.S 715[59 L.Ed.2d 711,99 S.Ct. 1448]. But morefundamentaly, the Supreme Court has
“congagently reaffirmed” the* longstanding and settled rule, onwhich Congresshassurdly been
entited tordy,” that “ ArtidellI's*aigng under' juristiction s broad enough to authorize Congress
to confer federal court jurisdiction over actionsinvolving federally chartered corporations,”
regardless of whether the substantive law in aparticular case derivesfrom state or federd law.
American National Red Crossv. SG. (1992) 505 U.S. 247, 264-265, 120 L.Ed.2d 201, 112
S.Ct. 2465

Thepresent casepresentsafar tronger caseof condtitutiond power to confer *“ arigng under”
jurisdiction thanthat presented by thefederally chartered corporation at issuein Red Cross.
Whereas Congress's power to charter acorporation derives only from the Commerce and
Necessary and Proper Clauses, the powersto gpprove an interstate compact by statute, and to
exadseexdusvelegidaive power for the Didrict of Columbia, areexpresdy setforthin Article
. Although afederdly chartered corporation could exigt in essentidly indigtinguishableform under
adate charter, WMATA could not exist at al without the consent of Congress: No interstate
compeact, and no intergovernmenta organi zation depending on the participation of the Didrict of

Columbia, can constitutionally exist unless Congress affirmatively permitsit.

2The Court added that the* well-pleaded complaint' rule (that thefederal question must appear
on the face of awell-pleaded complaint)” does not apply to cases, like this case, in which
jurisdictionis*based on a separate and independent jurisdictiond grant” rather than “ atutory
‘arising under’ jurisdiction based on 28 U.S.C. § 1331.” 505 U.S. at 258.
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Asaconsequence, not merdly asametter of historical fact, but asamatter of conditutiona
necessity, the WMATA Compact “not only crestes’ WMATA, “but givesit every faculty which
It possesses.” Osborn v. Bank of the United Sates (1824) 22 U.S. (9 Wheat.) 738, 823 [6
L.Ed. 204]. WMATA, by condtitutiond mandate rather than by legidative hgppenstance, isa
“bang [thet] can acquire no right, make no contract, bring no suit, which isnot authorized by alaw
of theUnited Sates” 1bid. The question whether and where WMATA may sue or besued, and
what courts are afforded jurisdiction to hear such suits, “formsan origind ingredient in every
caue” Id. & 824. InChief Justice Marshdl'swords, the Compact “isthefirg ingredientinthe
ca=—isitsorigin—istha fromwhich every other part arises” 1d. &t 825. Thiscasg, likeevery
case concerning acontract or other act of WMATA, “arisesemphaticaly under thelaw” of the
United States that alone could give WMATA existence. |bid.

Andwherearight — such astheright to recover fronWMATA a dl — “aisesunder alaw
of the United States, Congressmay, if it seesfit, givethefedera courtsan exdusvejurisdiction”
ather “ by expresscommitment” or “by implication.” Claflinv. Houseman (1876) 93 U.S. 130,
133, 137 [23 L.Ed. 833]. Congress, then, had the power to exclude all state courts from
jurisdiction over WMATA, or fewer, “asit gaw] fit.”

Inaddition, when Congresswalvesfederd soveragnimmunity, asitdidin Section81, it surdly
may choosethe courtsinwhichtowaivethat immunity aswdl asthe subjectsonwhichimmunity
iswalved. Minnesotav. United Siates(1939) 305 U.S. 382, 388-389[83 L.Ed. 235,59 S.Ct.

292] Under the Supremecy Clause (id., art. V1), Congresss choice unquestionably prevails over
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daelawjurisdictiond principles. Theresmply isno basisfor Kingston' sargument that Congress
lacked power to limit the geographic reech of the courtsthat could entertain actions brought by or
agang an agency created by Congress (with the agreement of two States bordering the Didtrict
of Columbia) to providetrangportation in and around the Nation' s capitd, whether in exercise of
the Compects Clause, the Seat of Government Clause, the Commerce Clause, or any combingtion.

At bottom, Kinggtonindsts(Br. 11) that the precluson only of non-ggnatory Statesfrom jur-
Isdliction concurrent with thefedera courts must be uncondtitutional becauseit is unprecedented,
but Kingston cannot succeed with this attempted reversal of the burden of proof.2 Contrary to
Kinggton'simplication, satutesthat havebeen passed by Congressand sgned by the Presdent are
pre-umed to be congtitutional. \Whenacourt “isasked to invaidate agtatutory provison that has
been gpproved by both Houses of the Congressand sgned by the President, * * * it should only
do sofor themost compelling congtitutiond reasons.” Midtretta v. United Sates (1989) 488
U.S.361[102L.Ed.2d 714, 109 S.Ct. 647] (internd quotation marksomitted). Seedso, e.g.,

Heller v. Doe(1993) 509 U.S. 312, 320 [125 L .Ed.2d 257, 113 S.Ct. 2637]; United Sates De-

ZKingstonisaso migaken. The TahoeRegiona Planning Agency Compact (1969) Pub. L. No.
91-148, 83 Stat. 360, vested “jurisdiction over civil actionsto which the agency isaparty” inthe
state courts of the signatories, Californiaand Nevada. Californiaand federa courtsalike
recognized thet, wereit not for theavailability of federd jurisdiction for theinterpretation of some
agpectsof the Compact and ordinances enacted under it, “ excdlusvejurisdiction [would rest] with
thestate courtsof Californiaand Nevada.” Tahoe Regional Planning Agency v. King (1991)
233 Ca.App.3d 1365, 1384; Leagueto Save Lake Tahoev. B.J.K. Corp. (9th Cir. 1976) 547
F.2d 1072, 1074-1075. Seedso 28 U.S.C. 8 1360 (carving out different jurisdictiond rules
among state courts in suits involving Indians).

-28-



partment of Labor v. Triplett (1992) 494 U.S. 715, 721 [108 L.Ed.2d 701, 110 S.Ct. 1428].
Kingston has not come close to carrying its heavy burden of demonstrating otherwise.

Attheend of theday, Kingston's peculiar condtitutiona clam amountsto nothing morethan
that Congressactedirrationdly indrawing thedigtinctionsinthejurisdictiond provisonsof Public
Law 89-774. But therearein fact sound reasons, rooted in geography and condtitutiond hisory,
for the precisejurisdictiond limitationsimpaosed in Section 81. Maryland and Virginiahave a
gpecid relationship to the Didtrict of Columbia Those States, and those States done, arethe
“particular Sates’ that “by cesson” contemplated inthe Seat of Government Clause (art. 1, 88,
d. 17) contributed theterritory of the Digtrict 2 Only those States contributed their common-law
tradition (asof the 1801 cession) to the common law of the Didtrict. See1 D.C. Code 1 (1991)
(ating2 Sat. 103(1801)). Only those States now border the Didtrict, and efficient trangportation
to and from the Didrict requires the congtruction and operation of trangportation facilitiesonly in
those States.

Congresscould haveretained thefederd Nationd Capitd Trangportation Agency, condemned
therdevant property intheneighboring States, and imposed completdly federa hegemony over
trangportationinthemetropolitanarea. Ingtead, inthebest tradition of federdiam, it choseto meke

the undertaking acooperdtive venture between thefedera sovereign and two sovereign States.

21 n 1846, the United Statesretroceded Virginiaiscontribution (except for Virginiashalf of thepart
of the Potomac River that parallels the District, which remained part of the District).
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Thereasonforimposingjurisdictional limitationsalsoisclear. Such limitationsobvioudy
reducethe litigation expensesthat must be paid, ultimatdly, by the sgnatory governmentsor ther
subdivisons. Indesd, Congress has noted thet litigation codts, evenwithout the additiond expenses
of outsde counsd or travd, haveincreased condruction coss— the part of WMATA'sfunding
that hasbeen most consstently (and predominantly) federd. SeeH.Rep. No. 430 (1990) 101t
Cong., 2d Sess. 6.2

Evenwithin the Compact, the overwhelmingly federd character of WMATA would have
judtified limiting jurisdiction over WMATA tothefedera courtsexclusively; asnoted above,
Congress permitted only federa courtsto hear casesinvolving WMATA'ssster agency, the
WMAT Commisson, and WMATA'spredecessor, the Nationd Capitd Trangportation Agency.
Nothing except the need to reca ve the cooperation (and the finenaid support) of the sate and locd
governmentsof Maryland and Virginiacould have stopped Congressfrom refusing to submit
WMATA tothejurisdiction of any Satecourts But Satesthat arefull participantsin aninterdate-
federd compact might desirethe ability to havelegd actionsthat werein part chargegbleto their
tressuriesheard in their gate courts, and might dedineto place their treasuries (and the tressuries
of thelr subdivisons) a risk of being raided by litigation brought throughout the nation. Inaddition,
theditizensof thesignatory States (and the District) arethemost likdly litigantsagaing WMATA;

thesgnatory Statesmight properly ask Congressto providethar ctizens (fromwhom the nearest

YFor gpparently similar reasons, Congressprovided that all disputesarising from an agresment
(1) should be governed by thelaw of the State of New Y ork, but (2) could be heard only inthe
United States District Court for the Southern District of New York. 20 U.S.C. § 80g-2.
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federal digtrict court may be distant) accessto their loca court systemsfor that litigation. In
exchangefor their contributionsto thefederal god of atrangportation system for the Nationa
Capitd Region, the participating States surely could be accorded the* home court” privilegeon
whichtheUnited Statesgenerdly ingstsbefore placingitstreasury a risk. No other State hasa
comparable claim to such treatment.

Insum, Congress choicein Section 81 wasentirdy sengble, and indeed, istied bothtoits
purposes and the sources of its condtitutional power in creating WMATA. Congressroutindy
legidatesin waysthat treat States differently, and it surely did not exceed its authority to make
legidative policy in the service of its enumerated powers in this instance.

1. KINGSTON'SWAIVED ARGUMENTSDISPUTING THE MEANING OF THE
WMATA COMPACT'SJURISDICTIONAL PROVISION LACK MERIT

Contrary toits position in the petition for review, Kingston now assertsthat not only did
Congresslack the power to enact Section 81, but that Section 81 does not meanwhat it says.
Kinggonindgsthat, rather than conferringjurisdiction over WMATA uponthe® United SaesDis
trict Courts* * * concurrent with the Courts of Maryland and Virginia” Congressintended to
make that jurisdiction concurrent with the courtsof Maryland, Virginia, Cdifornia New Y ork,
Deaware, and the other 45 States. That contention (not properly induded within the question of
condtitutiona power) waswaived by not being presented for review in the petition (Cdl. R. Ct.

29.3(c)), but in any event lacks substantive merit.
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TheWMATA Compact providesfor thejurisdiction of courtsover WMATA intheseplain
terms:
The United States Didtrict Courts shdl have origind jurisdiction, concurrent with the
Courts of Maryland and Virginia, of al actions brought by or against [WMATA].
WMATA Compact 881, 80 Stat. 1350 (emphasis added). That provison deprivesthe state
courtsof Cdiforniaof subject matter jurisdictionfor tworeasons. Arg, thetermsof thesatutecan
have no other plausble meaning, and asan Act of Congress, the Compact preemptsincongstent
daelavsor decrees under the Supremacy Clause. Second, because Congress conferred federd
sovereignimmunity upon WMATA, WMATA may not besued inthesate courtsin theabsence
of congressiond consent. But Congress consented to sate-court lawsuitsagaing WMATA only
in Maryland and Virginia
A. Kingston Provides No Intelligible Alternative Reading Of The Clause
Conferring Concurrent Jurisdiction Only On The CourtsOf Maryland And
Virginia
Kingston' sargumentsal founder on the same shod: Congress specified that actions by or
agangt WMATA should besubject tothejurisdiction of thefederd courts* concurrent with the
Courtsof Marylandand Virginia” The United States Supreme Court hasfirmly ingtructed that
“adautemus, if possble, be congrued [s0] that every word has some operative effect.” United
Satesv. Nordic Village, Inc. (1992) 503 U.S. 30, 36 [117 L.Ed.2d 181, 112 S.Ct. 1011]; see

aso Mercantile National Bank v. Langdeau (1963) 371 U.S. 555, 560 [9 L.Ed.2d 523, 83

S.Ct. 520] (giving“ gppropriatemeaning” to Satutory provisonresricting venueinactionsagang
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nationd banksto particular date courts). Kingson'sreading of Section 81 fallsthat test, because
(asboth lower courtsexplained) it provides no plausible explanation why Congresschoseto single
out theloca courtsin Maryland and Virginiafor explicit reference, if it did not intend to exclude
the unnamed States.

Kingston attemptsto explain away (Br. 8) itsattempted nullification of the gatutory directive
by dating that “thefederd didtrict courtsand the courtsof Maryland and Virginiawould haveonly
thepower toentertain casesinthefirgindance” But try asit might, Kingston cannot provideany
reason of thedightest plaugbility why Congresswould goto thetrouble of expressy conferring
origina jurisdiction on two states courtsthat can have no other kind of jurisdiction. Indeed,
Section 81 would have had the same meaning, according to Kingston, even if Congresshad not
included the “ concurrent with” phrase.Ringston' sfesbleeffortsto avoid theplain meaning of
ageogragphicd limit on actions againg an entity created by federd datute resemblethosergected
inMercantile Bank v. Langdeau. Inthat case, theUnited States Supreme Court interpreted a
datutethat provided for thevenueof actionsagaing nationd banksintheseterms: “Actions™ * *
may behad* * * inany State, county, or municipa court inthecounty or city inwhich [anationd
bank] islocated.” 371 U.S. a 556 (quoting thethen-current verson of 12 U.S.C. §94). That

provison, like Section 81 of the WMATA Compeact, identifiesparticular gate courtsinwhichan

¥ Kingston suggests(Br. 6-7) that WMATA should have removed the superior court actionto
federd court, despite the patent lack of subject matter jurisdiction in the superior court. Asthe
court of gpped noted, “[ T]hat cannotbe” Pet. Exh. A, a 8; 52 Cd.Rptr.2d a 670. But evenif
removd to afedera court would have created jurisdiction, Kingston's current predicament would
beunchanged: thiscase wasnot removed, and the superior court remained without jurisdiction.
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actionwill lie. Thechief difference between the two Satutesisthat Section 81 expresdy confers
subject-meatter jurisdiction on the named courts, rather than merdly establishing venue. Although
Improper venue can bewaived (see 371 U.S. a 561), alack of subject matter jurisdiction, of
course, cannot. See, e.g., Marlow v. Campbell (1992) 7 Cal.App.4th 921, 928.

The Supreme Court held in Mercantile Bank that 12 U.S.C. 8 94 “ speciffied] the precise
courtsinwhich Congress consented to have nationd banks subject to suit” and that “ Congress
intended that in thase courtsa one could anationd bank besued againgtitswill.” 371 U.S. a 560.
Reading the statute to permit actionsin any state court in which statejurisdictional and venue
requirementswere satisfied “would render altogether meaninglessacongressiona enactment
permiitting st to be brought in the bank'shome courtty.”  1bid. The Court dedlined to “condude
that acongressond enactment has no purpose or function,” because it was compdlled to “give
appropriate meaning to each of the provisions’ of the statute. 1bid.

Inthiscase, Kingston saeksto render thedause* concurrent with the Courtsof Maryland and
Virginia’ without “purposeor function.” Asthecourt of gpped put it, Kingston would“ make su-
perfluousthe mention of two specificdaes” Pet. Exh. A, & 6; 52 Cd .Rptr.2d a 669. Mercartile

Bank requires, to the contrary, that those words receive “appropriate meaning.”
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B. TheExplicit LanguageLimiting Concurrent Jurisdiction OvercomesThe
Presumption Of Concurrent Jurisdiction In The Face Of Silence

Kingston swats at a straw man when it recites various authorities (at Br. 7-12) for the
proposition that a statute granting federa jurisdiction does not necessarily oust state courts of
concurrent jurisdiction. That presumption of concurrent jurisdiction governsonly when the federd
statuteis“completely silent on any role of the state courts.” Yellow Freight System, Inc. v.
Donndly (1990) 494 U.S. 820, 825 [108 L.Ed.2d 834, 110 S.Ct. 1566]. It thushasno vdidity
here, because“[t]he Compact was not completely slent about jurisdiction” (Pet. Exh. A, & 5, 52
Cal.Rptr.2d at 669), but rather spelled out with unmistakable precision the exact extent of
concurrent state court jurisdiction over actions by or against WMATA .2

1.  Tobeginwith, theprecedentscoveringexdusvejurisdictionareirrdevant. Thecourts
below did not hold, and we have never contended, that Section 81 confers exdusvejurisdiction
onthefederd courts. Rather, it confersnon-exclusivejurisdiction onthefederd courts, concurrent
with the sate courts of Maryland and Virginia. Thus, unlikethestatutes et issueinthe caseson
which Kinggonrdies, the WMATA Compect doesnot lack a* provison by Congress’ governing
the extent of federd and sate court jurisdiction. Gulf Offshore, 453 U.S. a 477. Rather, Section

81's“explicit gatutory directive’ (id. & 478) plainly “addresses concurrent jurisdiction, but limits

Bnthisregard. Kingston maintains (Br. 7-8) that ajurisdictiona provison for divil rights cases (28
U.SC. §1343) is“subgantidly smilar” to Compact 8 81, but that isnot so. Section 1343 grants
thefederd digtrict courtsoriging jurisdiction without limiting concurrent jurisdiction to *the Courts
of Maryland and Virginia.”
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it to the courts of only two states, Virginiaand Maryland.” Pet. Exh. A, a 5; 52 Cd.Rptr.2d a
668.

The gtructure of the Compact asawhole provides another reason to give the clause “con-
current with the Courtsof Maryland and Virginid' itsnatural meaning, which would excdlude the
local courtsof other States. Theprovigonthat mandatesthe source of substantiveand choiceof
law provisonsin tort and contract casesagansg WMATA (WMATA Compact, 880, 80 Stat.
1350) definesWMATA 'stort and contract ligbility intermsof “thelaw of the gpplicablesgnatory
(induding ruleson conflict of laws)” (80 Stat. 1350). That formulation makesno senseif casesin
volving WMATA may be heard by the courts of non-agnatory States. If the forum doesnot es-
tablishwhich“sgnaory” isthe* goplicable’ source of the chaice-of-law rule, chooang the* gpplic-
able’ choice-of-law rulewould beleft entirdly to thediscretion of aforum court with notiesto any
“dgnatory.” Asamaiter of gatutory sructure, therefore, thejurisdictiond provison, whichisnext
In sequence, must mean what it says or deprive two sections of ascertainable content.

2. Kinggton'sreliance on the presumption of concurrent jurisdiction failsfor asecond
reason: the cases Kingston cites did not involve suits against an entity with federal sovereign
immunity. TheUnited States, of course, isimmunefrom lawsuitsinany court inthe absence of
consent, and theterms of its* consent to be sued in any court define that court'sjurisdiction to
entertain the suit.” United Satesv. Mitchdl (1980) 445 U.S. 535, 538 [63 L.Ed.2d 607, 100
S.Ct. 1349]. Thoseterms* must be unequivocally expressed” and cannot be expanded by

implication. Ibid.
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Injoining into the Compact, Congress conferred its federal sovereign immunity upon
WMATA. Morris, 781 F.2d at 219-220, 222; Sanders, 819 F.2d at 1154-1155; Dant v.
Didrict of Columbia (D.C. Cir. 1987) 829 F.2d 69, 74. That immunity barsany sateor federa
court from asserting jurisdiction over WMATA except in accord with the expressterms of
Congresssconsent to besued. Under thosecircumsatances, “it restswith Congressto determine
not only whether” federd sovereignimmunity should bewaived, but “inwhat courts[a] suit may
be brought.” Minnesota v. United Sates (1939) 305 U.S. at 388 (Brandels, J.).

Walversof federd sovereignimmunity must be srictly construed, and cannot be enlarged
“beyond what the languagerequires’ (Library of Congressv. Shaw (1986) 478 U.S. 310, 318
[92 L.Ed.2d 250, 106 S.Ct. 2957] (emphasisadded)). Thereisasmplereasonfor this. Inthe
absence of agtatutory waiver to overcomeitsimmunity, WMATA could not be sued at all:
“anyonewho saeks money from the Treasury needs adatute authorizing thet relief.”  Automatic
Sorinkler Corp. v. Darla Environmental Specialists, Inc. (7th Cir. 1995) 53 F.3d 181, 182.
SeedsoLanbert Run Coal Co. v. Baltimore& Ohio RR. (1922) 258 U.S. 377, 382[66 L.Ed.
671, 42 S.Ct. 349]; LaRue v. Swoap (1975) 51 Cal.App.3d 543, 553-554 & n.9.

Thus whenawaiver of federd sovereégnimmunity isinvolved, the presumptionisthat Sate
courtsdo not havejurisdiction: “ Congresshas provided generdly for suitsagaing the United States
in the federal courts.” Minnesota v. United States, 305 U.S. at 388. Section 81 of the
Compeact doesnot ad Kinggton' scause, but insteed states unambiguoudy that WMATA may be

sued only in“the United States Didtrict Courts’ and the gate “ Courts of Maryland and Virginid’
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(80 Stat. 1350). Because Congressdid not expresdy consentto alow WMATA to besuedin
the state courts of California, the superior court lacked jurisdiction, and itsjudgment against
WMATA isvoid.
C. TheCaliforniaLocal Courts Unlike Those Of The Digrict Of Columbia, Did
Not Succeed To TheJurisdiction Of A Court I dentified By Congressin Section
81 Of The Compact And Section 4 Of Public Law 89-774
Kingdon'satempt (Br. 9) to rest on theassartion of jurisdiction over WMATA by the Didrict
of Columbialoca courts srains credulity. See Qasmv. WMATA (D.C. 1983) 455 A.2d 904.
Unlike Cdifornig the Didrict of Cdumbiaisasgnatory of the WMATA Compact. Atthetimethe
Compact was enacted into law, the United States Digtrict Court for the Didtrict of Columbiawas
the court of generd juridictioninthe Digtrict; the effect of Section 81 wasto removethe $10,000
minimum amount in controversy then required in that federa court. Id. a 906. Under federd
legidation enacted in 1970, the Superior Court of the Didrict of Columbiasucceeded to thegenerd
jurisdiction of the United States Didtrict Court for the Digtrict of Columbia. Seeid. a 906-907.

Seegeneraly Pernell v. Southall Realty (1974) 416 U.S. 363, 367-368 [40 L .Ed. 2d 198, 94

S.Ct. 1723] (explaining 1970 reorganization of D.C. courts). Accordingly, dthoughthe Qasm

¥ Kingston previoudy hasargued that WMATA broadly waived itssovereignimmunity inthe
“sueand besued” dause st forthamong WMATA's” Generd Powers’ (Compact 812, 80 St
1328). TheMorriscourt hddthat the* partial waiver of * * * immunity inthe Compact” (id. at
220 (emphadsadded)) is contained in Sections 80 and 81 — which directly addressWMATA's
“Liability for Contractsand Torts” and the“ Jurisdiction of Courts’ to determinethat ligbility (80
Stat. 1350) — not in the“ sueand be sued” clause, which isexpressy limited by provisons
dsawhereinthestatute. See781F.2dat 221 & n.3. SeedsoKingston Congructors,
Inc. v. WMATA (D.D.C. 1994) 860 F. Supp. 886, 888 & n.2 (rglecting similar Kingston
argument).
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decision restson lessthan solid ground, Congress undeniably conferred jurisdiction on the
predecessor of the Didrict of Columbia Superior Court, and undeniably intended that the local
courts of eech Sgnatory havejurisdiction over actionsby or agang WMATA. Seed55A.2da
906-907. The courts of California can derive no comparable support for an assertion of
jurisdiction; indeed, in recognizing that Congressdid not intend thefederd courtsto haveexdusve
jurisdictionover WMATA, theQas mcourt understood that concurrent jurisdiction extendedto
“[bJoth the Maryland and Virginia state courts,” not to all state courts. Id. at 907.
ok ok % %

Thelimitation of state court jurisdiction to thestate courtsof Maryland and Virginia— the
Satesthat joined with Congressin acompact to provide masstrangt for the Didrict of Columbia
metropolitan area— makes perfect sense. It accordswith the focusof the Compact onthe
National Capital Region, and with Congress sdesreto create an entity that would achievea
federd godl through local means® By contrast, Kingston'stortured interpretation of the stetute
would give no meaning to thewords* concurrent with the Courts of Maryland and Virginia’ and
wouldviolaethe” settled rulethat agtatute must, if possible, becondrued [s0] thet every word hes
some operaiveeffect.” United Satesv. Nordic Village, 503 U.S. a 36. When every word of

Section 81isgiven “operaive effect,” thet provison (asboth lower courtshed) must mean what

ENeither thetermsof Section 81 nor the extent of Congress spower to enact it can be altered
intheleast by Kingston' s sef-serving and unsubstantiated claim that the* operation and purposes
of WMATA will not be frustrated” by litigation in any state court in the nation. Whether
geographicdly limited jurisdiction is necessary to the operation of WMATA isadecison that
belongs to, and has been made by, Congress.
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itsays concurrent jurisdiction extends only to the Maryland and Virginiagate courts, and not to
the California state courts.
CONCLUSION
For the foregoing reasons, the judgment of the court of appeal should be affirmed.
Respectfully submitted.
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