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STATEMENT OF JURI SDI CTI ON

Plaintiff's statement of jurisdiction is conplete and correct.

STATEMENT OF THE CASE

A Nature of the Case. This is a diversity case involving 8§ 6
of the Illinois Mdtor Vehicle Franchise Act, 815 ILCS § 710/6. See
App., infra, la.¥ Kronon Mdtor Sales, Inc. ("Kronon") has been an

aut hori zed deal er of Lincoln-Mrcury vehicles for Ford Mtor Conpany
("Ford") since 1972. Kronon's primary claimin this case is that, for
parts and services provided to custoners while a vehicle is under the
manuf acturer's warranty, it is entitled under 8 710/6 to be reinbursed
by Ford at the sane | evel that Kronon charges its retail customers for
parts and | abor on non-warranty work. R 1, § 10. Ford's policy for
warranty work is to reinburse labor at the dealer's retail rate, but
for parts, Ford reinburses the dealer's cost plus a mark-up of 30-40%
See pp. 6, 8, infra. Plaintiff seeks to recover the purported
di f ference between what Ford paid Kronon and Kronon's retail prices.
B. The Course of Proceedings and Disposition in the District
Court. In the district court, Ford contended that 8 710/6 did not
apply to this case. First, Ford argued (R 13; R 15, pp. 2-4) that
the retail reinbursenent requirenent in 8 710/6 applies only to |abor,

not parts, since the "principal factor" considered in determning

v The appendix to Ford's brief is cited as "App., infra," followd by the
page nunber. (CQur appendi x includes a copy of the statute in effect when
suit was filed because plaintiff included an ol der version of § 710/6 in
the appendix toits brief.) In addition, docunents filed in the district
court will be cited as "R " followed by the docket nunber and, if
appl i cabl e, the page nunber, paragraph nunber or exhi bit designation. The
plaintiff's opening brief on appeal and its appendi x are referred to as
"Pl. Br." and "Pl. App."



"reasonabl e conmpensation” under that section of the statute is the
"prevailing wage rates being paid by the dealer.” 815 ILCS § 710/ 6(b).
The district court did not reach this issue. Pl. App. 16. Nor did the
court rule on Ford's argunment that 8§ 710/6 -- first adopted in 1979 and
amended in 1983 -- cannot be applied retroactively to the 1972 contract
between Ford and Kronon because that would alter Ford' s previously
vested contract right to set the |level of reinbursement for parts and
| abor provided by dealers for warranty work. R 12; R 16, pp. 4-6; R
28, pp. 7-11.

The court granted sunmary judgnment to Ford on two ot her grounds.
First, the court held that Kronon had not conplied with the statutory
requirement that it nust submt its warranty clains to Ford and that,
under Illinois law, "[where a statute sets a prerequisite to a claim
it must be conplied with" or the case will be dismssed. Pl. App. 15.
(In the district court, Kronon "admit[ted] that it did not submt a
claimto Ford seeking reinbursenent at the higher |evel requested in
the conplaint.” Id. at 13.) Second, the court also held that the
Ford-Kronon contract required Kronon to present any warranty
rei mbursenent clains to Ford within one year of when the |abor was
performed or the parts provided and that Kronon's failure to do so
barred its pursuit of clains nore than one year old. 1d. at 15.

STATEMENT OF THE | SSUES

1. Whet her the retail reinbursenent requirenment in the Illinois
Mot or Vehicle Franchise Act ("MFA") applies only to | abor, not parts,
when the "principal factor" set forth in the statute for determ ning
reasonabl e conpensation to the dealer is "the prevailing wage rates

being paid by the dealer."”



2. Whet her, under Illinois |law, the MVFA, which was adopted in
1979 and anended in relevant part in 1983, can be applied retroactively
to the 1972 contract between Ford and Kronon.

3. Whether the district court concluded correctly that
submtting a <claim to the manufacturer requesting warranty
rei mbursenent at the dealer's retail prices was a prerequisite to
proceedi ng under 8 710/ 6 of the MVFA, which provides for the procedures
that "shall" be followed in the "subm ssion"™ to manufacturers of
"clainms * * * pmade by notor vehicle dealers.™

4. Whet her the district court concluded correctly that, under
the explicit terms of the parties' contract, Kronon cannot pursue
warranty rei nbursenent clains that it did not submt to Ford within one
year of when the warranty work was performnmed.

THE STATUTE | NVOLVED

Prior to 1979, the Illinois statutes did not address the subject
of reinbursing dealers for parts or |abor provided for vehicles covered
by a manufacturer's warranty; the area was left to be governed entirely
by contract. That changed in June 1979, with the adoption of the MFA
R 17, 1 2; R 23 1 2. Section 6 of that act, then designated as I11.
Rev. Stat. ch. 121-1/2 { 756 and later redesignated as 815 |ILCS
§ 710/6, originally provided with respect to warranty reinbursenent

only that each nmanufacturer "shall * * * adequately and fairly

conpensate each of its notor vehicle dealers for |abor and parts.” R
16, Ex. C This language is still in the statute. 815 ILCS 8§
710/ 6(a).

The Illinois |egislature, however, added to that |anguage in 1983,

when it anended section 6 of the MVFA. The key passage in the anmended

statute provides as follows:



“In the determination of what constitutes reasonable
conpensation under this Section, the principal factor to be
gi ven consideration shall be the prevailing wage rates being
paid by the dealer in the relevant market area in which the
notor vehicle dealer is doing business, and in no event
shall such conpensation of a notor vehicle dealer for
warranty service be less than the rates charged by such
dealer for like service to retail custoners for nonwarranty
service and repairs.”

815 ILCS § 710/ 6(b) (enphasis added) (App., infra, 1la). The statute
al so explains in detail the procedures to be followed wth respect to

the "subm ssion" of all clainms" to nmanufacturers for warranty
rei mbursenment "nmade by notor vehicle dealers.” 1d.

STATEMENT OF FACTS

A nunber of the "facts" asserted in plaintiff's brief are wholly
wi t hout evidentiary support, as we wll point out below and nust
therefore be disregarded. The statenment of facts that follows is based
on the evidence actually submtted by the parties at the summary
j udgment st age.

A The Parties' Agreenent. Kronon becane an authori zed Lincol n-
Mercury dealer on June 1, 1972, when Ford and Kronon entered into
Lincoln and Mercury Sales and Service Agreenents (collectively the
"Agreenent"). R 16, Ex. A Y 6 & Ex. A1, R 17, 1 1; R 23, 711
The Agreenent provided that it "shall continue in force and effect from
the date of its execution until termnated by either party." R 16,
Ex. A1, p. iv. Neither party has exercised its right to termnate the
contract; Kronon is still a Lincoln-Mercury dealer. R 8, 1Y 7-8.

B. The Agreenent's Provisions Concerning Cains for Warranty
Rei nbursenents. The Agreenent sets forth the dealer's responsibilities
with respect to providing |abor and parts for vehicles under warranty,
in accordance with the "then current” Warranty Manual "and suppl enents

- 4 -



thereto,” which are incorporated into the Agreenment by reference. R
16, Ex. A1, pp. 5 7-8.  The Agreenent al so states the rules governing
subm ssion of warranty reinbursenment clains to Ford:

"[t]he Dealer shall submt claine to the Conpany for

rei mbursenent for the parts and |abor used in performng
warranty * * * work and the Conmpany shall reinburse the

Deal er therefor, in accordance with the provisions of the
Warranty Manual * * * and the Dealer's approved warranty
| abor rate.”

R 16, Ex. A1, p. 8.

The Warranty Manual is revised and reissued annually (since new
vehicles come out every year). R 16, Ex. B, Y 3; R 22, Kronon
Affid., 1 4; PI. App. 10. The Manual establishes the parts prices and
| abor rates that will be reinmbursed (R 25, Ex. C, pp. 2.0-6 to 2.0-8),
and sets forth the "approved procedures for nmking, evaluating and
processi ng deal er warranty rei nbursenent clains" (Pl. App. 11). At all
relevant times, the Manual required dealers' clains to be submtted
wi thin one year of the date of repair:

1 "Clains over one year from date of repair wll not be
accepted.” R 25, Ex. C, p. 6.0-16 (enphasis in original).

"After 1 year from date of repair -- Warranty and ESP
[ extended service progranj clains will not be accepted.” R
25, Ex. C, p. 6.4-1 (enphasis in original).
The one-year requirenent is designed to "ensure that warranty
rei mbursenment clains are supported by adequate records maintained by
the dealer.” R 16, Ex. B, T 6.

Typically, dealers submt their warranty rei nmbursenent clains to
Ford via conputer, on "Form 1863." R 25, Ex. C p. 6.4-1. The
parties' contract also allows dealers to mail in their clains. 1Ld.
The mnimal information required by Ford for warranty reinbursenent

claims is (1) the date the repair occurred, (2) the serial nunber of

- 5 -



the vehicle repaired, (3) the date the vehicle was sold, and (4) the
m | eage on the vehicle. R 17, T 4, R 23, 1 4. In addition, a
warranty rei nbursenment claimfor |abor requires a statement of the work
performed and the nunber of hours involved; for a parts warranty
rei mbursenment claim the dealer nust provide the part nunber replaced
and the quantity of the part involved. |d.

If the amunt paid on a warranty reinbursenent claim is
"different” fromthat clained by the dealer, or if the anbunt is "paid
as requested," but "additional credit [is] requested," Ford provides an
appeal procedure for its dealers. R 25, Ex. C, p. 6.5-1. The dealer
is required to wite a letter to Ford explaining the reasons for the
appeal and attach certain information concerning its clainms. |d.

C Rei mbur sement for Labor. Since 1978, Ford has reinbursed
warranty |abor at the dealer's approved warranty |abor rate, which is
based on the dealer's standard retail |abor rate. R 28, Rebholz
Affid., 15 R 25 Ex. C p. 2.0-7. Kronon's |abor reinbursenent for
a given repair is calculated by nultiplying its approved | abor rate by
a standard tinme allotnment for that type of repair. R 22, Kronon
Affid., § 8  Ford has ratified several changes in Kronon's approved
| abor rate since 1983 (R 22, Kronon Affid., T 9), and Ford submtted
evidence that it paid Kronon's approved | abor rate on all of Kronon's
clains for |abor reinbursenent (R 16, Ex. A 1 5; see also R 25, Ex.

C, p. 6.0-14).



Plaintiff did not submt any evidence to the contrary. John
Kronon's affidavit on this point stated only that "[o]ver the years
Kronon has made a nunber of requests for changes and has conplied with
Ford's procedures for making such requests.”" R 22, Kronon Affid., 1
9. As aresult, the district court held that, as of the date this suit
was filed, "Ford has paid Kronon for each and every claimfor warranty
wor k, including parts and | abor submitted."” PlI. App. 11

When Kronon filed a notion under Rule 60(b) for reconsideration
of the Court's ruling that Ford had paid all of Kronon's |abor clains,
Kronon stated in its brief that Ford had sonetinmes denied its requests
to increase its approved | abor rate to Kronon's retail rate (R 35, p.
6), but it did not submt any evidence of that.? In short, the
undi sputed evidence was that Kronon systematically submitted
rei nbursenment clains at its approved |abor rate, and Ford paid all of
t hose cl ai ns.

D. Rei mbur senent for Parts. Only Ford parts are used in
warranty repairs. R 28, Rebholz Affid., § 4. For those parts, Ford
formerly reinbursed dealers at the rate of 30% above the deal er's cost,
but Ford now reinburses dealers at a rate of 40% above the dealer's
cost for warranty parts on 1994 vehicles, 35% for 1993 vehicles, and

30%for previous years' vehicles. Id., 15 R 16, Ex. B, 1 7 & Ex. B-

2 Kronon attached to its brief in support of its Rule 60 notion a 1992
Warranty Labor Rate Request form (R 35, Ex. B), but that formis not
acconpani ed by an affidavit, nor is there any evidence of Ford's response
to that request. In any event, "[njotions for reconsideration * * *
“cannot in any case be enployed as a vehicle to introduce evidence that
coul d have been adduced during the pendency of the summary judgnent
notion.'" Geen v. Whiteco Industries, Inc., 17 F. 3d 199, 202 n.5 (7th
Cr. 1994).




2. Wen "discounts"” fromthe dealer's price and "incentives" are taken
into account, the dealer's "effective markup is higher than the stated
percentage." R 16, Ex. B, { 7.

Kronon could have asked to be reinbursed for parts at a higher
price by submtting a claimto Ford in witing, R 25, Ex. C p. 6.4-1
but Kronon never did that. Kronon could also have sought higher
rei mbursenents on parts by appealing individual parts reinbursenment
requests to Ford and asking to be reinbursed at Kronon's retail rates;
Ford has a specific appeal procedure for requests for additional

rei mrbursement. R 25, Ex. C, p. 6.5-1; see p. 6, supra. There was no

evi dence that Kronon ever tried to use this route either. | ndeed
Kronon "adnmit[ted]" in the district court that, until it filed this
action, "it did not submt a claimto Ford seeking rei nbursenent at the

hi gher | evel requested in the conplaint.” Pl. App. 13; see also R 16,
Ex. A § 5. In short, Kronon never submtted a claim to Ford
specifically requesting rei nbursenent for warranty parts at the retai
mar k-up that Kronon charges its non-warranty custoners. Kronon al so
acknowl edged in the district court that the demand letter its |awer
sent to Ford on the eve of filing suit (Pl. Br. 6) was "not a warranty
claim" R 23, 1 4.

Plaintiff contends (Pl. Br. 10) that Ford "repeatedl y" stated that
it would not reinburse warranty parts at Kronon's retail prices, but
the record does not support that statenent. As al ready expl ai ned,
Kronon never submitted a single claim to Ford asking that it be
rei mbursed at the retail prices it charged non-warranty custoners for

parts. The record does include evidence of one discussion between



Kronon and Ford on Ford's general policy: John Kronon stated that a
Ford representative told himin August 1991 that Ford "woul d not pay
retail rates for parts reinbursenent."” R 22, Kronon Affid., T 11.
However, Kronon's own notes of that conversation also indicate that
Ford was willing to discuss this issue with the National Dealer
Council, a group of Ford dealers: the Ford representative stated that
Kronon should "go thru [sic] [the] Dealer Council"™ to discuss proposed
"change[s]" to the parts rei nbursenment program R 25, Ex. E. ¥

E. The 1990 Amendnent to the Agreenent. In 1990, Ford anended
the Agreement to require each dealer to do warranty work for al
Li ncol n-Mercury vehicles rather than limting that work to vehicles
sold by that dealer and vehicles sold by other dealers to whom the
customer could not easily take the vehicle. R 16, Ex. A-3. "[Most
dealers already followed] the policy formalized by this anmendnent,"”

id., and the anmendnent "in no way altered the terns or manner in which

2 The National Dealer Council periodically raises various issues with Ford
on behal f of the dealers. R 25, Ex. D. In the past, the Deal er Council

has persuaded Ford to make changes in certain policies. For exanple, the
Deal er Council made a nunber of requests for "parts reinbursenent
i ncreases” between 1989 and 1992. See id. (a collection of newsletters
reflect-ing the group's attenpts to raise the 30%warranty parts mark-up);

R. 22, Kronon Affid., § 12. Plaintiff asserts (PI. Br. 6) that Ford
"ignored" those requests, but the undi sputed evidence is to the contrary;

as noted inthe text, the deal-ers' mark-up on warranty parts has now been
i ncreased to 40%

John Kronon states in his affidavit that he has nmade oral inquiries about
"a parts reinbursenment increase but have al ways been infornmed that Ford
has a rigid across the board policy applicable to all dealers.” R 22
Kronon Affid., T 10 (enphasis added). This is apparently the sane "parts
rei nmbursenment increase" that Kronon expl ai ned the Nati onal Deal er Counci
was trying to obtain (and ultimately did). See id., T 12.

-9 -



deal ers were reinbursed for the warranty work which they perforned,” R
16, Ex. A ¢ 6.

Plaintiff, however, <clainmed that this anendnent "placed an
addi ti onal burden on the deal ership" due to its "limted capacity." R
22, Kronon Affid., f 3. Plaintiff also clained that "to the extent"
t he amendnent "has the effect of requiring the dealership to do nore
warranty work and less retail work, warranty work is |less profitable,"”
because the 30-40% mark-up that Ford pays for warranty parts
rei mbursenents is "substantially below the mark-up that the deal ership
charges retail custoners.” 1d., 171 3, 15. Plaintiff did not, however,
of fer any evidence on "the extent" to which, if any, the 1990 anendnent
has affected the dealership's profitability. In fact, Kronon appears
to have actively solicited the warranty repair work of owners who
bought their vehicles fromother dealers. R 28, p. 10 n.9.

SUWVARY OF ARGUMENT

The threshold question in this litigation is whether § 710/6, the
sole basis for plaintiff's claim even applies to this case. It does
not, for two independent reasons.?

First, the retail reinbursenent clause in the statute applies only
to labor, not parts. The statute provides that the dealer's

conpensation for "service" shall be the dealer's retail rates for

Y Qur arguments why 8 710/ 6 does not apply -- because the statute does not
require retail reinbursenent for warranty parts and does not apply
retroactively to the parties' 1972 contract -- were both made, but not

ruled on, inthe district court. See pp. 1-2, supra. Because this Court
"may affirm[the district court's] judgnment on any properly preserved
ground that the record supports,” Eckstein v. Balcor Filmlnvestors, 8
F.3d 1121, 1129 (7th Gr. 1993), plaintiff is incorrect in stating (Pl.
Br. 8 n.1) that these alternative grounds for affirmance are "not before
this Court."
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simlar "service" and that the "principal factor" to be considered in

det erm ni ng reasonabl e conpensation shall be "the prevailing wage rates

being paid by the dealer in the relevant market area."” § 710/ 6(b)
(enphasis added). The "prevailing wage rates" can only be relevant to
a | abor reinbursement claim not to a parts reinbursenent claim See
pp. 13-18, infra.

Second, the statute, adopted in 1979 and anended in 1983 to
include the retail reinbursenent provision, does not apply to the
parties' 1972 Agreenment. A long line of Illinois cases holds that the
MVFA does not apply to vested contractual rights that took effect
before the statute was enact ed. Under the 1972 Agreenent, Ford had a
vested right to determine the l|evel of reinbursenment that Kronon
receives for warranty parts and | abor. See pp. 19-25, infra.

Even if the MFA does apply, the district court correctly ruled
that Ford was entitled to sunmary judgnent, on two other grounds that
Ford argued. To start, the court properly held that Kronon's clains
were barred because it did not comply with the statutory requirenent
that it submt its retail reinbursenent clains to Ford. That statutory
mandate would be neaningless if, as Kronon contends, a dealer could
bypass the statutory procedure for reinbursenent clains and file a
| awsuit instead. Until a dealer submits a claimto the manufacturer
and the manufacturer denies it, there is no violation of § 710/6; the
manuf act urer cannot wongfully disapprove a claimunless it has first
had an opportunity to consider the claim Plaintiff's contention that
it would have been futile to go through this statutorily-nmandated

process is specious. A futility exception is not applied to statutory
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requi rements, and in any event, the undisputed evidence in the record
is that there were several avenues available to deal ers seeking nore
than the standard rei nbursenent. See pp. 25-32, infra.

The district court was also correct in granting judgnment to Ford
because Kronon did not submt its retail reinbursenment clains to Ford
within one year of the warranty work, as required by the parties'
contract. Kronon's failure to conply with this reasonable contractua
requi rement means that it has forfeited its substantive right to pursue
those clains. See pp. 32-34, infra.

ARGUVENT

It is inportant at the outset to understand the scope of the
parties' dispute on appeal. In the district court, the plaintiff
rai sed clainms concerning Ford' s reinbursenent for both parts and | abor.
Ford, however, submitted evidence that its policy since 1978 has been
to reinburse for labor costs at the retail level and that it has al ways
pai d Kronon's approved rate (which is based on Kronon's retail rates).

Kronon did not offer any evidence to the contrary, nor did it submt

any evidence that Ford had ever denied one of Kronon's requests to

increase its approved |abor rate. See pp. 6-7, supra. Mreover, in
this Court, Kronon does not dispute the district court's holding (Pl.
App. 11) that Ford paid Kronon for each warranty |abor claim that
Kronon submitted to Ford. The upshot of all this is that Kronon has
abandoned its | abor clains. This appeal, therefore, turns on the
narrower question whether the district court correctly held that, under

the MVFA, Kronon could not recover on its claimthat Ford was required



to reinburse Kronon for parts based on the retail prices that Kronon
charges its non-warranty custoners.
Because this case is on appeal from a sunmmary judgnment, this

Court's reviewis de novo. Colip v. Care, 26 F.3d 712, 714 (7th Gr

1994) . This Court nust affirm if -- considering the evidence the
parties submtted in the district court and giving the nonnoving party
the benefit of all reasonable inferences fromthat evidence -- there is
no genui ne issue of material fact and if Ford is entitled to judgnent

as a matter of |aw 1d.; Anderson v. Lliberty Lobby, Inc., 477 U.S.

242, 250 (1986).

l. THE ILLINO S MOTOR VEH CLE FRANCHI SE ACT DCES NOT' APPLY TO THI S
CASE.

A The Act Does Not Require That Parts Used In Warranty Wrk Be
Rei mbursed At The Dealer's Retail Rates.

It is striking that plaintiff's brief never actually quotes the
statutory |anguage on which its case is based. Instead, plaintiff
sinply assunes that the retail reinbursenment provision in § 710/6(b)

applies to parts, as if that were self-evident fromthe statute. Pl.

Br. 3-5, 10. It is not. |In fact, the language used in the statute --
particularly when considered in light of the standards used to
interpret Illinois statutes -- denonstrates conclusively that this

provi sion applies only to |abor, not parts.

1. The retail reinbursenent clause plainly refers only to
| abor, not parts.

In a diversity case, this Court nust decide issues of state |aw
as it believes the state's highest court would decide them Todd v.

Societe BIC,_S. A, 21 F.3d 1402, 1405 (7th Gr. 1994) (en banc). Thus,

this Court " "nust apply the state law that would be applied in this
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context by the' [Illinois] Suprene Court." Fidelity & Guar. 1ns.

Underwiters, Inc. v. Everett |I. Brown Co., 25 F.3d 484, 486 (7th Cr.

1994). And in the context of statutory interpretation, this Court mnust
follow the rules that state courts follow in construing their own

statutes. Sherman v. Community Consol. School Dist., 980 F.2d 437, 442

(7th Gr. 1992); K-S Pharmacies, Inc. v. Anerican Hone Products Corp.

962 F.2d 728, 730 (7th Gr. 1992); Ace Cycle Wrld, Inc. v. Anerican

Honda Mdtor Co., 788 F.2d 1225, 1228 (7th Cr. 1986).

Under Illinois law, "[t]he plain nmeaning of the | anguage used is

al ways the safest guide to followin construing any act," Hagen v. Gty

of Rock Island, 18 III. 2d 174, 179, 163 N. E.2d 495, 498 (1959), and a

statute's words "should be given their plain and ordinary, or comonly

accepted or popular, neaning unless to do so wuld defeat the

| egislative intent," Droste v. Kerner, 34 Ill. 2d 495, 503, 217 N E. 2d
73, 78 (1966). |If the "legislative intent can be ascertained" fromthe
statute's |anguage, "it must prevail and will be given effect wthout
resorting to other aids for construc-tion." Western Nat'l Bank v.
Village of Kildeer, 19 IIl. 2d 342, 350, 167 N E 2d 169, 173 (1960).

Thus, "the courts have no right to read into a statute words not found
therein either by express inclusion or by fair inplication," Hagen, 18
[11. 2d at 179, 163 N E. 2d at 498, nor can a court "declare that the
| egislature did not nmean what the plain |anguage of the statute
inmports,” or "inject provisions not found in the statute however

desirable they may appear to be," Wstern Nat'l Bank, 19 Ill. 2d at

349-50, 167 N.E.2d at 173-74. Finally, a "statute should be read as a

whole with all relevant parts considered" and "construed so that no
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word or phrase is rendered superfluous or neaningless.” Kraft, Inc. v.
Edgar, 138 IIl. 2d 178, 189, 561 N. E 2d 656, 661 (1990).

Appl ying these standards here | eads i nexorably to one concl usion:
the retail reinbursenment requirenent applies only to |abor, not parts.
Section 710/6(b) (set forth in full at App., infra, 1a) begins by
stating that dealers nust receive "reasonable conpensation for
di agnostic work, as well as repair service and labor"™ -- a clear
reference to work performed by human beings. The statute then
el aborates, in the follow ng two sentences, on what is to be considered
in determning "reasonabl e conpensation" for diagnostic work, repair

service and | abor. First, it states that "[tline allowances" for

"di agnosis and performance of warranty work and service shall be
reasonabl e and adequate for the work to be perforned."” [d. (enphasis
added) . This, too, can only refer to the work done by people; car
manuf acturers establish "time allowances,” which reflect the average
amount of time it takes a nechanic to performcertain routine repairs.
See R 22, Kronon Affid., ¢ 8. Finally, the next sentence in 8§
710/ 6(b) states that in determ ning "reasonable conpensation" -- for
di agnostic work, repair service and |abor, as indicated by the first

sentence of 8 710/6(b) --"the principal factor" to be considered "shal

be the prevailing wage rates being paid by the dealer * * * and in no

event shall such conpensation of a notor vehicle dealer for warranty
service be less than the rates" -- a shorthand for "prevailing wage
rates" earlier in the sane sentence -- "charged by such dealer for like
service to retail custonmers for nonwarranty service and repairs.”

App., infra, la (enphasis added).



This sentence, like the two that precede it in the statute, does
not include the word "parts."” Rather, these sentences are built around
the concepts of "prevailing wage rates" and "[t]ine allowances" --
concepts that are meaningful only in relation to the work that is done
by i ndividual s. The sanme is true of the references to "diagnostic
wor k" and "repair service and labor." And since "warranty work and
service" unquestionably refers to human |abor -- otherwise "[t]ine
al l omances"” for that work would make no sense -- then "warranty
servi ce" nust have the sane neaning in the very next sentence: "in no

event shall such conpensation * * * for warranty service be | ess than

the rates charged by such dealer for Ilike services to retai
customers."¥
These sentences would not nake any sense if, as plaintiff

bel i eves, they apply to parts. The "prevailing wage rates" being paid

by the deal er cannot possibly be relevant, let alone be "the principa

factor,” in determ ning reasonable reinbursenent for parts. So too
with "[t]inme allowances for * * * performance of warranty work and
service"; that can only apply to |abor. I ndeed, to interpret the
retail reinbursenment requirenment as applying to parts would effectively
read out of the statute entirely the provision that the "principal

factor”™ in determ ning reasonable conpensation is "prevailing wage

o D ctionary definitions of "service" also recognize that it nmeans work done
by human beings. See XV Okford English Dictionary, p. 38 (2d ed. 1989)
("To performroutine mai ntenance or repair work on (a notor vehicle or
ot her piece of equiprment)"); Wbster's Nnth New Collegiate D ctionary, p
1076 (1987) ("to repair or provide nai ntenance for"); New Merriam \Wbst er
D ctionary, p. 662 (1st ed. 1989) ("to do nai ntenance or repair work on or

for"). Illinois courts use dictionary definitions in construing statutes.
See, e.0., Droste, 34 Ill. 2d at 503-04, 217 N.E. 2d at 78-79; Western
Nat'|l Bank, 19 Ill. 2d at 352, 167 N E. 2d at 174.
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rates.” That is not perm ssible under Illinois law. See Kraft, Inc.,
138 IIl1. 2d at 189, 561 N E. . 2d at 661 ("A statute should be construed
so that no word or phrase is rendered superfluous or neaningless"). |If
the legislature had intended to include parts in this provision, the
"principal factor" to be considered would have been the retail prices
set by the dealer for parts sold to non-warranty custoners. ¥

If the Illinois legislature wanted to apply the retail
rei mbursenment requirenment to parts, it would have been sinple to do so.

Indeed, 8 710/6(a) specifically provides that manufacturers nust

"adequately and fairly conpensate" dealers "for |abor and parts.”

(Enphasi s added.) (The rest of the MFA simlarly distinguishes
bet ween parts or goods on the one hand and | abor or services on the
ot her. See 815 ILCS 8§ 710/4(c)(1) (dealers cannot be coerced into

accepting "parts or * * * service or services" that the deal er has not

voluntarily requested) (enphasis added); 8 710/8 (the MVFA applies to

agreenments for "sales of goods, services or advertising") (enphasis

added).) The |egislature could have included the sane kind of explicit
reference to "parts" in 8 710/6(b) if it wanted the retai
rei mbursenent provision to apply to services and parts. For exanple,

the statute could have said:

& Conpare Ga. Code Ann. § 10-1-641 (under the CGeorgia Mdtor Vehicle Warranty
Practices Act, "the principal factors to be considered shall be the retail
price paid to dealers for parts and the prevailing hourly | abor rates paid
to deal ers doing the repair, work, or service") (enphasis added). The New
Jersey Franchise Practices Act also provides a striking contrast to the
I1linois statute. See N.J.S. A 8 56:10-15(a) (nanufacturers nust
rei mburse dealers for warranty work "in an anount equal to the prevailing
retail price charged by such notor vehicle franchisee for such services
and parts in circunstances where such services are rendered or such parts
supplied other than pursuant to warranty") (enphasis added).
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* * * and in no event shall such conpensation of a notor
vehicle dealer for warranty service [or parts] be less than
the rates [or prices] charged by such dealer for |Iike
service [or parts] to retail custoners * * *,

The statute, however, does not include |anguage |ike that appearing in

t he brackets, and this Court should not read the statute as if it did.

2. The | egislature sensibly distinguished between parts
and labor in enacting the retail reinbursenent
provi si on.

The | egislature's decision to distinguish between parts and | abor
in the context of warranty reinbursenent is perfectly rational. A
deal er nust pay its enployees the same anmount whether they are doing
warranty work or non-warranty work; reinbursing labor at the retail
rate allows the dealer to recover that cost. That is not true with
parts. Ford sells parts to its dealers and then, in essence, buys them
back (at substantial mark-ups) for warranty work. The statute |eaves
it upto Ford and its dealers to determne a reasonable profit for the
dealer. Kronon's recovery of at least a 30-40% profit on parts (and
sonetimes nore), see p. 8, supra, is undoubtedly "adequate[] and fair[]
conpensa-t[ion]," 8 710/6(a) -- and that is all the statute requires.

If dealers could recover their retail prices for parts on warranty
wor k, they woul d have an incentive to increase the prices they charge
consuners for parts on non-warranty work so that they could receive the
sane increase fromthe manufacturer on warranty work. 1In the long run
t he consunmer would pay for the increase on both ends: when buying the
vehicle (because an increase in the anobunt Ford reinbursed dealers
woul d be reflected in the purchase price) and again when the vehicle

needs non-warranty repairs. Illinois has opted against this type of
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adverse effect on consuners; notor vehicle dealers are not encouraged
to artificially raise the retail prices for parts. The effect of the
statute -- to discourage price-gouging on parts -- is thus in accord
with the legislative intent to "regul ate deal ers of notor vehicles * *
* in order to prevent frauds, inpositions and other abuses upon its
citizens * * * and to provide adequate and sufficient service to
consuners generally." 815 ILCS § 710/1.1.

Thi s | egislative decision should be respected. Federal courts are

wary of requests that they expand state law, Lanb v. Briggs Mg., 700
F.2d 1092, 1096 (7th Cr. 1983), particularly with respect to a state

statute's express terns, Butler v. Sentry Ins. Co., 640 F. Supp. 806,

812 (N.D. IlIl. 1986). Since it is clear that the retail reinbursenent
provi sion of 8§ 710/6(b) does not apply to parts, Ford is entitled to
judgnent as a matter of |aw

B. Under Illinois Law, The MVFA Does Not Apply Retroactively To
The Parties' 1972 Contract.

Even if the MFA required reinbursenent of parts at the retail
prices set by dealers, it would still not apply to this case. The
statute cannot be applied retroactively to the Ford-Kronon contract
wi t hout violating established Illinois |aw.

1. The MVFA would inpair Ford's vested contractual right
to determne the |l evel of warranty rei nbursenents.

The Ford- Kronon Agreenent has been in effect since 1972, nore than
seven years before the MVFA was enacted and 11 years before the statute
was amended to include the retail reinbursenent provision for |abor.
I[Ilinois follows the rule that "[without an express statutory
provision stating an act is to have retroactive effect, it can only be
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applied prospectively." Village of Wlsonville v. SCA Services, Inc.,

86 I1l. 2d 1, 18, 426 N E 2d 824, 832 (1981). The MVFA has no such
provi sion, and thus, as this Court has noted, Illinois courts

"have uniformy found that the Mtor Vehicle Franchise Act
will not be applied retroactively and that application of
the Act to a franchise agreenent that preexisted the Act is
retroactive and thus an inpermssible burden on vested
contractual rights."

Ace Cycle Wrld, 788 F.2d at 1227 (coll ecting cases).

A statute is an "inpernissible burden on vested contractual

rights" under Illinois law, Ace Cycle Wrld, 788 F.2d at 1227, if it

"takes away or inpairs vested rights acquired under existing |laws, or
creates a new obligation, inposes a new duty, or attaches a new
disability in respect to transactions or considerations already past."

Fireside Chrysler-Plynouth Mazda, Inc. v. Chrysler Corp., 129 I11l. App.

3d 575, 581, 472 NE 2d 861, 865 (1st Dist. 1984). In short,
"retroactivity is defined in terms of the effect a | aw would have on

vested contractual rights.” Mrquette Nat'l Bank v. Loftus, 117 II1.

App. 3d 771, 774, 454 N E. 2d 11, 13 (1st Dist. 1983). And "rights
under a contract beconme "vested,' for purposes of the retroactive
application of a statute, when the contract is entered into, rather

than when rights thereunder are asserted."” Wisberg v. Royal Ins. Co.,

124 111. App. 3d 864, 870, 464 N.E.2d 1170, 1174 (1st Dist. 1984).
Here, there is no question that Ford, under the 1972 Agreenent,
had a vested contractual right to determ ne the I evel of reinbursenent
that Kronon receives for warranty parts and | abor. The Agreenent
provides explicitly that "reinbursenent for the parts and | abor used in
performng warranty * * * work"”™ wll be "in accordance with" the

provisions of the "then current” Warranty Mnual, which is revised
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every year. R 16, Ex. A1, pp. 5 8, &Ex. B, 13; Pl. App. 10. This
unequi vocal | anguage gave Ford a vested contractual right to determne

rei mbursenent levels for parts and |abor. See MKay N ssan, Ltd. V.

Ni ssan Motor Corp., 764 F. Supp. 1318, 1320 (N.D. Ill. 1991) (where the

dealer's "right to reinbursenment” for warranty work is "defined solely
by the franchise agreenent,"” which was signed before the MWFA was
enacted, "[t]he parties' rights vested prior to the Act's effective
date and, therefore, [the deal er] cannot resort to the Act's provisions
for a remedy").? Throughout the existence of its relationship with
Kronon, Ford has periodically exercised its contractual right to
determ ne reinbursenent levels for parts and | abor. See pp. 6, 8,
supra. Taking that right away from Ford woul d unquestionably "take[]
away" Ford's vested rights under the 1972 Agreenent or "attach[] a new

disability" to Ford. Fireside Chrysler-Plynouth Mazda, 129 11l. App

3d at 581, 472 N E. 2d at 865.

u See also Ace Cycle Wrld, 788 F.2d at 1229 (manufacturer had vested
contractual right to establish new deal erships within vicinity of existing
deal ership; the dealer thus "has no renmedy under the Illinois Act")
Fireside Chrysler-Pl ymouth Mazda, 129 I111. App. 3d at 581-82, 472 N E 2d
at 865-66 (sane); MAl eer Buick-Pontiac Co. v. General Mtors Corp., 95
[11. App. 3d 111, 113, 419 N E 2d 608, 610 (4th Dist. 1981) (vested
contractual right to ternm nate deal er w thout showi ng good cause; applying
MVFA "woul d inpose a new duty" on the manufacturer); North Broadway
Mtors, Inc. v. Fiat Mbtors of North Anerica, Inc., 622 F. Supp. 466, 470
(N.D. I'I'l. 1984) (MVFA did not apply retroactively because it inmposed
"“new dut[ies]'" on the manufacturer concerning allocations of cars to
deal ers and prices for repurchased inventory).
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2. Kronon and Ford have not entered into a new agreenent
since signing the 1972 contract.

A statute can apply retroactively to a previous agreenent in one
l[imted situation: if the agreement is anended after the effective
date of the statute, and the anendnent so "material[ly] alter[s]" the
"parties' rights and obligations"” that it "can be said that the parties

intended a new contract" that "replaced the original franchise

agreenent.” MKay N ssan, 764 F. Supp. at 1319, 1320. Accord Yamaha

of Downers Grove, Inc. v. Anerican Suzuki Mtor Corp., 1993 U S. D st.

Lexis 1910, at *3 (N.D. I1ll. Feb. 19, 1993) (App., infra, 2a);

Nort hwest Lincoln-Mercury v. Lincoln-Mercury Dvision, 158 Ill. App. 3d

609, 613, 511 N E. 2d 810, 812 (1st Dist. 1987). To neet this standard,
however, it is not enough that sone "changes were nade to the
contract”; rather, the contract nodifications nust go "to the very

heart of the parties' contractual rights." MKay N ssan, 764 F. Supp.

at 1319 & n. 3; Yanmmha of Downers Grove, 1993 U S. Dist. Lexis 1910, at

*3. In other words, the anmendnments nust indicate that "the parties
were making a fresh decision whether to continue the contractual

relationship." Bitronics Sales Co. v. Mcrosenm conductor Corp., 610 F.

Supp. 550, 557 (D. Mnn. 1985).

To date, courts construing the MVFA have found exactly one type
of contractual change near enough to "the very heart of the parties’
contractual rights" to indicate that the parties intended to "repl ace[]

the original franchise agreenent” (MKay N ssan, 764 F. Supp. at 1319

n.3, 1320): a formal contract anendnent, signed by both parties,

changi ng the ownership of the deal ership. See Yamaha of Downers G ove,




1993 U. S. Dist. Lexis 1910, at *3; Northwest Lincoln-Mrcury, 158 II1.

App. 3d at 613, 511 N E 2d at 812. But courts have held as a matter of
law that parties do not "replace" the original agreement when they
execute "apparently routine contract nodifications" or "d[o] not

renegotiate the terns of the franchise agreenent.” MKay N ssan, 764

F. Supp. at 1319-20. See also Yamaha of Downers Grove, 1993 U. S. D st.
Lexis 1910, at *2-3 (a 1991 nodification establishing a $100 per unit
restocki ng charge for repossessed vehicles and acknow edgi ng certain
federal standards did not "so materially alter[]" the 1984 agreenent
that the 1991 agreenent "becane an entirely new franchi se agreenment").
Kronon argued in the district court that the MFA applied
retroactively because the Warranty Manual was revised every year, Ford
approved new | abor rates for Kronon, Ford frequently issued various
bulletins and nmenoranda that the dealers had to follow, and Ford
amended the contract in 1990. R 22, pp. 1-7. These itens, however,
do not conme close to being at "the very heart of the parties

contractual rights," MKay N ssan, 764 F. Supp. at 1319 n.3, and did

not result in the creation of "an entirely new franchise agreenent,"”

Yamaha of Downers G ove, 1993 U S. Dist. Lexis 1910, at *3.¥

The annual updating of Ford's Warranty Manual and peri odi ¢ changes

in Kronon's approved | abor rate and the reinbursenent |evels were all

& Plaintiff did not put in any evidence concerning the substance of Ford's
directives and bulletins, and thus there is no basis at all for concl udi ng
that they "went to the very heart of the parties' contractual rights."
MKay N ssan, 764 F. Supp. at 1319 n.3. The only evidence regardi ng those
docunents is that Ford issued them "frequent[ly]," the dealers are
"required to follow' them and "[njany such docunents have been issued
since 1983." R 22, Kronon Affid., 1 7.
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"routine contract nodifications,”" MKay N ssan, 764 F. Supp. at 1319,

that the parties fully antici pated when they executed the Agreenent in
1972 (R 16, Ex. A-1) -- the Agreenent specifically provided for
automati c changes in the future when it stated that reinbursenment for
parts and |abor would be in accordance with Ford's "then current”

Warranty Manual. See E.A Dickinson & Assocs. v. Sinpson Elec. Co.,

509 F. Supp. 1241, 1247 (E.D. Ws. 1981) (notification of a "routine
nodi fication" in the defendant's product |ine, which was "antici pated
by the parties * * * at the tinme" of their agreenment and occurred "from
time to time" during the parties' relationship, did not constitute a
new contract between the parties). It would be anomal ous to hold that

"an entirely new franchi se agreenent," Yanaha of Downers Grove, 1993

U S. Dist. Lexis 1910, at *3 (enphasis added), was adopted each tine

Ford exercised its rights under the 1972 Agreenent -- an Agreenent that

"continue[s] in force and effect * * * until term-nated by either

party." R 16, Ex. A1, p. iv. See North Broadway Mdtors, 622 F.

Supp. at 470 n.1; conpare Reinders Bros., Inc. v. Rain Bird Eastern

Sales Corp., 627 F.2d 44, 50 (7th Gr. 1980) (where the contract

term nated each year, "the parties could con-tinue their relationship
only through sonme affirmative conduct").
The 1990 anendnent is likewise "insufficient to create a new

agreenent." Yamaha of Downers Grove, 1993 U S. Dist. Lexis 1910, at

*2-3. That anmendnent, which required dealers to performwarranty work
on all Lincoln-Mercury vehicles wherever they were purchased, was
adopted in an effort to help Ford and its dealers sell nore vehicles;

“[a]ll other donestic and nost foreign nmanufacturers” had already
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adopted simlar policies (R 16, Ex. A-3). But there was no evi dence
at all that Ford and Kronon thought in 1990 that this anmendnent ended
the 1972 Agreenent and created a "new' agreenment between the parties.
Moreover, the 1990 anendnment sinply formalized a policy already
followed by nost dealers and did not fundanentally alter Ford's
relationship with Kronon. Conpare Bitronics, 610 F. Supp. at 557 (a
reduction in the plaintiff's sales territory was not a nmaterial
nodi fication of the parties' agreenment). 1In short, the 1990 amendnent
was not at "the very heart of the parties' contractual rights." MKay
Ni ssan, 764 F. Supp. at 1320.

Applying the M/FA to this case woul d unquestionably inpair Ford's
vested contractual right, established under the 1972 Agreenent, to
establish rei nbursenent |evels for parts and | abor provided on warranty
wor K. Since there is no basis for concluding that Ford and Kronon
entered into a new agreenent at any time after 1972, the M/FA cannot be
applied to the Ford-Kronon contract, and Ford is thus entitled to
judgnment in this case.

1. THE DI STRI CT COURT PROPERLY HELD THAT KRONON DI D NOT COVPLY W TH

THE STATUTORY REQUI REMENT THAT IT SUBMT A CLAIM TO FORD SEEKI NG

THE RElI MBURSEMENT REQUESTED | N THE COVPLAI NT.

Even if 8§ 710/6(b) applied to this case, the district court
correctly granted summary judgnment to Ford. Kronon apparently agrees,
as it didin the district court (Pl. App. 13), that 8§ 710/ 6(b) requires
a dealer to submt warranty reinbursenment clains to the manufacturer.
It would be difficult to argue otherwi se given the statute's nany
references to "clains" and the procedural requirenments established for
t hose "cl ai ns":
| “[a]ll claims, either original or resubmtted, nade by notor

vehicle dealers hereunder * * * shall be either approved or
di sapproved within 30 days following their subm ssion";
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"[a]ll approved clains shall be paid [by the manufacturer]
wi thin 30 days" of approval;

deal ers nmust be notified in witing within 30 days of
claimwhich is disapproved”;

a

the dealer is permtted to "correct and resubmt * * *
di sapproved clainms" within 30 days of disapproval;

"[alny clainms not specifically disapproved in witing within
30 days fromtheir subnission shall be deenmed approved" and
nmust be paid within 30 days; and

Manuf acturers have the right to audit "such clainms" within
one year "fromthe date the claimwas paid or credit issued
by the manufacturer * * * and to charge back any fal se or
unsubstanti ated clains."

815 ILCS § 710/ 6(b) (enmphasis added) (App., infra, 1a). The district

court properly held that Kronon did not conply with this statutorily-
mandat ed procedure for submtting warranty rei nbursenent cl ai ns.

A A Deal er Cannot File Suit Concerning Warranty Rei nbursenent

Clainms Unless It First Submtted Those Cains To The
Manuf act urer.

Kronon's argunent on appeal is that the detailed statutory schene
set forth in 8 710/6 can be disregarded -- that a dealer's failure to
"subm [t]" a "claim to the manufacturer in accordance with the statute
does not preclude the dealer from suing the manufacturer under the

statute. See Pl. Br. 12-13. Kronon did not make this argunment in the

district court and thus has waived it. Jean v. Dugan, 20 F.3d 255, 265

(7th Cr. 1994).¥
In any event, the argunment is nmeritless. Under Kronon's view al

of the statute's references to dealers' "clains" and "subm ssion[s]"

& Kronon's argunent bel ow was that a clai mwas not necessary because Ford
already had all of the necessary information and a clai mwoul d have been
futile. R 22, pp. 7-12.
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woul d be rendered neaningless. |If filing a claimw th the manufacturer
is not necessary to have a cause of action under the statute, then
there would be no need for a dealer ever to submt a warranty
rei mbursenment claimto the manufacturer; instead, dealers could elect
to go straight to court and ask the judiciary to nmake decisions on
routi ne requests for warranty rei nbursenent. This would be absurd. A
far nore sensible reading of the statute is that deal ers do not have a
cause of action under 8 710/6(b) unless they first submit a claimto
t he manufacturer and the manufacturer denies it. Only in that instance
woul d there be even an arguable basis for an "action[] arising out of"
§ 710/6. 815 ILCS § 710/ 14. The manufacturer cannot be charged wth
violating the statutory nandate of "adequat e[ ] and fair[]
conpensat[ion],"” & 710/6(a), when the dealer never gave the
manufacturer an opportunity to approve the dealer's request for
warranty rei nbursenent.

Kronon al so asserts (Pl. Br. 13) that it "seeks damages only for
clainms that Kronon actually submtted" to Ford, and not for "any claim
that it failed to submt."” That is preposterous. Kronon is seeking
recovery for the difference between Ford' s reinbursenents for warranty
parts and Kronon's higher retail prices for parts -- and Kronon
"admt[ted]" in the district court "that it did not submt a claimto
Ford seeking reinbursenent at the higher level requested in the

conplaint." PI. App. 13. %

Kronon nmakes much of the district court's comment (Pl. App. 14) that it
"acqui esced" in Ford' s rei mbursement rates (Pl. Br. 10-11, 21), but Kronon
has ignored the context in which that remark occurred. The court made
that statement in the course of holding that Kronon was required under the
M/FA to submit a claimto Ford requesting retail reinbursenent. Pl. App.

(continued...)

- 27 -



Kronon contends (Pl. Br. 13-14) that its subm ssions to Ford "were
in conplete conpliance with Ford's requirenments" and that Ford's
warranty rei nbursenment forns do not require dealers to state the anount
bei ng clainmed. But Kronon's submissions to Ford -- all of which Ford
paid -- were clains to be reinbursed at Ford' s standard rate, not
clainms to be reinbursed at a higher rate. Kronon never told Ford, in
the reinbursenent clains it submtted, that it was requesting a greater
rei nbursement than Ford normally allowed. |f Kronon wanted to receive
nore noney from Ford, it was obligated to tell Ford. Ford cannot be
expected to divine froma standard parts rei nbursenent subm ssion that
the dealer is really asking for reinbursenent at the dealer's retai

price.

(... continued)
14-15. Kronon, however, did nothing, and its silence,the court held, was
"not the sane as making a claim" which is "required" under the MVFA |d.
at 14. The court granted summary judgnent to Ford not because Kronon
"acqui esced" in a statutory violation, as plaintiff suggests, but because
Kronon never submtted a claimto Ford requesting that its retail prices
shoul d be used as the basis for parts rei nmbursenents.

w Kronon m st akenly believes that accord and satisfaction was a “"central "
part of the court's decision. Pl. Br. 21. Once again, plaintiff has
over |l ooked the context of the court's statenments. The court held that
"Kronon did not submt a claimfor reinbursenent at its retail rate," but
went on to say that even if Kronon's "inquiries" were sufficient to create
a "dispute” with Ford, then Ford's paynent at a lesser rate, and
plaintiff's acceptance of that anount, constituted an accord and
satisfaction. Pl. App. 14-15. Assunming that a dispute existed, as the
district court did, the fact that Kronon systenatically demanded warranty
rei mbursement from Ford and continual |y accepted rei nbursenent from Ford
without a protest or a reservation of rights (Pl. App. 15) supports the
conclusion that there was an accord and satisfaction. See Seeder v.
Zoros, 315 II1l. App. 60, 63-64, 42 N E 2d 134, 136 (1lst Dist. 1942).
Kronon denmanded paynent, and Ford conplied with Kronon's demands. Ford
t hought the paynments were in full satisfaction of its debts to Kronon (R
16, Ex. A, 1 5) and Kronon of fered no cont enporaneous evi dence to suggest
that it did not share that belief at the tinme it nmade its demands for
paynent . Al the elenents of an accord and satisfaction are thus
satisfied. See A F.P. Enterprises, Inc. v. Grescent Pork, Inc., 243 |11.
App. 3d 905, 911, 611 N.E 2d 619, 623 (2d Dist. 1993). Kronon's argunent

(continued...)
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B. There Is No Legal O Factual Basis For Applying A Futility
Exception To The Statute's Requirenents.

Finally, Kronon contends (Pl. Br. 14-17) that it can disregard the
statute's mandate that it submt its clains to Ford because the right
to file suit cannot be conditioned on requiring the plaintiff to engage
in conduct that, although required by statute, is futile. Thi s
argunent is legally unsupported and factually groundl ess.

For starters, the Illinois cases on which Kronon relies (Pl. Br.
14-15) are all inapposite because they involve either common |aw cl ai ns
or judicially-created prerequisites to suit. None of the cases stands
for the proposition that a statutory precondition can be ignored.

A futility exception is not applied to requirenents that the

| egi slature has included in a statute. See In re Rochford, 91 III

App. 3d 769, 778, 414 N E. 2d 1096, 1104 (1st Dist. 1980) (rejecting the

W(...continued)
(PI'. Br. 19-21) hinges on its erroneous assertion that Ford voluntarily
"tendered" reinbursenents to Kronon; in actuality, Ford paid in full all

of the noney that Kronon asked for -- a key fact that is ignored by
Kr onon.

2/ See Adans v. Meyers, 250 Ill. App. 3d 477, 486, 620 N E 2d 1298, 1305 (1st
Dist. 1993) (common |aw derivative suit); AT. Kearney, Inc. v. Inca
Int'l, Inc., 132 I11. App. 3d 655, 664, 477 N E. 2d 1326, 1334 (1lst D st.
1985) (comon | aw conversion action); Builder's Concrete Co. v. Fred
Faubel & Sons, 58 Ill. App. 3d 100, 106, 373 N E.2d 863, 869 (3d Dist.

1978) (breach of contract case); Rock Island YWC A v. Bestor, 48 I11.
App. 3d 761, 764-65, 363 N E. 2d 413, 416 (3d Dist. 1977) (sane); Gty of

Qakbrook Terrace v. LaSalle Nat'l Bank, 186 II1. App. 3d 343, 351, 542
N E 2d 478, 482 (2d Dist. 1989) (judicially-created condition precedent in
condemation cases); Rudin v. King-Richardson Co., 311 IIl. 513, 526, 143
N.E. 198, 203 (1924) (common |law replevin action). Finally, Kiehn v.
Love, 143 111. App. 3d 434, 493 NE 2d 79 (1st Dist. 1986), involved a
judicially-created condition precedent in taxpayer suits, on which see
general ly People ex rel. Gty of Chicago v. Schreiber, 322 IIl. App. 452,

483, 54 N E. 2d 862, 875 (1st Dist. 1944).
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claimthat it was "futile" to serve a wit of execution on a judgnent,
as required by statute to create a judgnent lien; "[t]he statute * * *
is quite clear on the nmethod by which a judgnent may beconme a lien,"
and since plaintiff "did not conply" with the statute, he did not
obtain a judgnent lien). In Illinois, courts "strictly construe[]"
statutes that set forth requirenents that nust be net before a
plaintiff can bring a cause of action under the statute, and the

plaintiff has the burden of conplying with those requirenments in order

to preserve its cause of action. Patinkin v. RTA, 214 II1. App. 3d
973, 977, 979, 574 NE 2d 743, 746, 747 (1st Dist. 1991) (suit
di sm ssed where plaintiff did not provide CTA with prior notice of
suit, as required by statute).¥

Applying a futility exception to statutory mandates would nean
that many | egislative commands woul d be effectively eviscerated. | f
this Court adopted plaintiff's legal position, every notor vehicle
dealer in Illinois could file a lawsuit rather than "subm|[t]" its
warranty rei nmbursement "clains" to the manufacturer, as required by 8§
710/ 6(b). This Court should not adopt a rule that would "render|[]

words or phrases in a statute superfluous.” |In re County Collector of

Accord, e.qg., Langguth v. Village of dencoe, 253 IIl. 505, 508-09, 97
N.E. 1052, 1053-54 (1912) (plaintiff failed to satisfy the statutory
requi renent that prior notice of suit be given to the Village); Eddy v.
Kerr, 96 Il1. App. 3d 680, 682-83, 422 N.E 2d 176, 178 (2d Dist. 1981)
(failure to serve defendant in accordance with Forcible Entry and Detai ner
Act was ground for disnmissal). See also Caruso v. Board of Trustees, 129
I1l. App. 3d 1083, 1087, 473 N E 2d 417, 420 (1st Dist. 1984) (refusing to
award attorneys' fees where plaintiff did not conply with a statutory
requirement that a demand be nade nore than three days before suit is
filed).

- 30 -



Kane County, 132 IIll. 2d 64, 72, 547 N E.2d 107, 110 (1989).

There is no factual basis for a futility argument either.
Plaintiff's argument is based largely on its assertion (Pl. Br. 10, 11
16) that it "repeatedl y" asked Ford to pay retail prices for parts, but
Ford always refused. There is no such evidence in the record. The
record contains evidence of precisely one conversation between
plaintiff and Ford concerning plaintiff's request to be paid its retail
prices for parts (see p. 9, supra), and the Ford representative told
John Kronon that he should "go thru [sic]" the National Deal er Counci

to try to "change" the parts reinbursenent program (R 25, Ex. E)

(enmphasi s added). This hardly indicates that it would have been
"“useless'" (PI. Br. 14) to ask Ford to pay retail prices on parts.
More significantly, Ford has a specific appeal procedure for situations
when a reinbursenent claimis "paid as requested,” but "additional
credit [is] requested.” R 25, Ex. C, p. 6.5-1; see also R 25, Ex. D
Nov. 20, 1991, p. 11 (noting that dealers can "request[] a mark-up in
excess of the current policy"). Al though Kronon now admts that this
appeal procedure is "applicable to this case" (PI. Br. 18), it never
bot hered to submt an appeal to Ford.

Finally, Kronon contends that futility is denonstrated because,

on the computer system deal ers can use to submt reinbursenent clains,

"it is inpossible to submt clainms other than at rates established by

Ford." Pl. Br. 16. This is nonsense. Submitting clains via conputer
is optional. The Warranty Manual specifically permts dealers to
"submit[] the <claims by mil"; "[p]re-addressed clainms mailing

envel opes" are even available. R 25, Ex. C, p. 6.4-1. See also id.
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at p. 6.5-1 (to appeal Ford's decision on a reinbursenent claim the
deal er nust "[wjrite a letter stating [the] reason for [the] appeal").
As the district court recognized, "Kronon obviously could have bypassed
Ford's conputer claim subm ssion procedure and submitted a claim

directly to Ford in witten form"™ Pl. App. 15. Accord Acadia Mtors,

Inc. v. Ford Mdtor Co., 844 F. Supp. 819, 828 (D. Mine 1994). In

fact, since the district court's ruling, Kronon has done exactly that:

it has submtted witten clains to Ford. R 35, Ex. A

* * * * *

Kronon's argunents why it failed to submt its retail
rei mbursenent clainms to Ford are wholly unpersuasive. The statute
requires dealers to submt "[a]ll <clainms, either original or
resubmtted.” 8§ 710/6(b). Kronon certainly made "original" clains,
and Ford paid them -- that is not in dispute. But Kronon never

"resubmtted" its parts clains to request reinbursement at the retail
price |evel. Common sense and the plain |anguage of the statute
dictate that if a dealer wants to be reinbursed at its own retail price

| evel s it nust ask. Kronon never asked. The district court ruled

correctly that Kronon's failure to nmake that request neant that it

could not proceed with its cause of action.

[11. THE D STRICT COURT PROPERLY HELD THAT REI MBURSEMENT CLAI M5
SUBM TTED MORE THAN TWELVE MONTHS AFTER PERFORMANCE OF THE
WARRANTY WORK ARE BARRED UNDER THE PARTI ES' CONTRACT.

Kronon's cause of action is also barred because, as the district
court held, Kronon did not conply with the terns of the parties'

Agreenent, which at all relevant tines required Kronon to submt its

warranty rei nbursenent clains to Ford within one year of perfornmance of



the work. See p. 5, supra. "[C]lainms submtted after one year wll
not be accepted by Ford." Pl. App. 11

Plaintiff does not dispute that manufacturers and dealers may
agree in their contracts to set conditions that nmust be conplied with
for dealers to receive warranty reinbursenents. Nor does plaintiff
dispute the validity of the one-year provision in this contract.
I nst ead, Kronon contends that the contract's one-year requirement did
not set alimt "for filing suit." Pl. Br. 17. This argunent m sses
t he mark.

The district court concluded that Kronon's clains were barred
because Kronon's reinbursenent "request” was not "presented" to Ford
within one year. PlI. App. 15. Ford was entitled to judgnent because
Kronon "failed to submt its clainf -- to Ford -- "on a tinely basis,"

(id.), not because the conplaint was filed too late. In other words,

the one-year period set forth in the contract is a substantive

l[imtation on the right to sue. For Kronon to have a warranty
rei mbursenment claimat all, it nust present that claimto Ford within

one year of when the work was perfornmed. See, e.qg., WIlis v. West

Kentucky Feeder Pig Co., 132 IIl. App. 2d 266, 271, 265 N E. 2d 899, 903

(4th Dist. 1971); see also Equity General Ins. Co. v. Patis, 119 I11.

App. 3d 232, 237-38, 456 N. E. 2d 348, 352 (1st Dist. 1983); G anan V.

Continental Casualty Co., 87 Ill. App. 3d 896, 901-02, 409 N E.2d 387,

392 (5th Dist. 1980). |If Kronon does not present clains to Ford within
the one-year period, then it has no right to receive warranty
rei nbursenment for those itens -- it has forfeited those clains. Wen

a deal er does not conply with reasonabl e contractual requirenents that



nmust be net in order to receive warranty rei nbursenents, it cannot ask
a court torelieve it of the consequences of its own default.

Kronon al so asserts (Pl. Br. 17-18) that it conplied with the one-
year requirenent when it submitted reinbursenent clains to Ford, but
Kronon's clains gave no hint that Kronon was seeking rei nbursenment for
the retail prices Kronon charged its non-warranty custoners for parts.
See pp. 27-28, supra. Mreover, Kronon contends, it is entitled to ask
for additional noney relating to those clains at any tinme pursuant to
8§ 6.5-1 of the Warranty Manual (the appeal procedure). However, Kronon
did not raise this argunment in the district court and thus has waived
it.

Even if Kronon had preserved its argument under 8 6.5-1, the tine
has | ong since expired for Kronon to appeal Ford's inplicit disapprova
of Kronon's inplicit request for retail reinbursenent. The statute
specifically provides that a dealer nust "correct and resubmt * * *

di sapproved clains within 30 days of receipt of disapproval."” 8§

710/ 6(b) (enphasis added). Kronon did not do that. In any event,
Kronon has not followed the mandated appeal procedure under § 6.5-1:
it sent a demand letter to a Ford lawer (R 1, Ex.) -- which it

conceded was "not a warranty claim (R 23, 1 4) -- but it did not
submt copies of the "clain{s]" being appeal ed or of Kronon's warranty
and policy statement, nor did it mail those docunents to Ford's
"Warranty Clainms Paynment" office, all as required by the Warranty
Manual (R 25, Ex. C, p. 6.5-1).

The requirenent set in the parties' agreenent should be enforced.

Since plaintiff did not submit its clains for retail reinbursenent to

Ford within one year of the warranty work involved, it has lost its

- 34 -



right to pursue those clains.

that this contractua

CONCLUSI ON

The district court correctly concl uded

provi sion barred Kronon's clains.

The judgnent of the district court should be affirnmed.
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