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QUESTIONS PRESENTED

This brief of amicus curiaeaddresses the following questions:

1. Whether thetrial judgein afailure-to-promote case acted within the
bounds of his discretion in vacating $5.5 million in awardsto two plaintiffs of
damages for emotional distress andin ordering anew trial, based on aplainly
reasonable determination that the awards were excessive, and whether an
appellate court properly may reverse such an order without reviewing the
suffici ency of the evidence of the alleged emotional injury.

2.  Whether, if the new trial order on all issuesis not sustained, punitive
damages of $7.8 million in this case nonetheless are so excessive that they
must be set aside.

3.  Whether lifetimefront pay isalegitimate“remedy” for discriminatory
failure to promote (a) a 39 year-old employee who ceased to seek other
employment or (b) another employee who resigned to take a higher-paying
position.

4. Whether an appellate court constitutionally may reinstate ajudgment
so excessive as planly to be the product of passion and prejudice and simply
substitute a remittitur for the new trial ordered by the trial court.

INTEREST OF THE AMICUS CURIAE

The Chamber of Commerce of the United States (“the Chamber”) is the
world's largest business federation. The Chamber represents an underlying
membership of more than three million businesses and organizationsof every
size, sector, and region. Ninety-six percent of the Chamber’s members are

businesseswith fewer than 100 employees. The Chamber regularly advocates



the interests of its members in court on issues of national concern to the
businesscommunity, and filed aletter asamicus curiasupporting the petition
for review in this case.

The Chamber hasa significant interest in the issues presented in this case.
Businessessuch as those represented by the Chamber are the primary target of
large damages claims of all types and often suffer unpredictable and arbitrary
awards. Asaconsequence, the Chamber andits membershaveastrong interest
in ensuring that damage awards are imposed in a manner that isfair, rational,
and consistent with the guarantees of due process provided in both state and
federal constitutions.

INTRODUCTION AND SUMMARY OF ARGUMENT

Thiscaseillustratesthe need for this Court to provide firm and continuing
guidance for lower courts confronted with wildly excessive awards of
compensatory and punitive damages. In this case, a jury socked Hughes
Aircraft Company with $89.5 millionin damages for alleged shortcomingsin
the treatment of two employees at a single facility during several monthsin
1991. First, thejury concluded that Hughes' decision to not to promote Jeffrey
Lane in 1991 was motivated by racial discrimination and by his complaint to
Hughes' human resources department about what he perceived as discrimina-
tory treatment in his being removed, without loss of pay, from ajob assign-
ment. Inaddition,thejury concluded that Hugheshad retaliated against D avid
Villalpando, one of Lane’s supervisors, for his support of Lane in two ways:

by insisting that Villalpando collect the largely negative evaluations of Lane



offered by his two more recent supervisors, and by refusing to choose
Villalpando over a higher-ranked candidate for another promotion.

Having worked at Hughes for 14 years, Lane left the company and
decided he could never again work at alarge corporation (or, apparently, any
other employer, although he was able to operate a courier business from
home). Villalpando also left Hughes, taking a higher-paying job elsew here.

Thejury found that these circumstanceswarranted an $80 million punitive
exaction against Hughes. The“compensatory” damages wereequally breath-
taking. In addition to a total of $420,000 in past economic damages, the jury
awarded Lane $2.3 million in lifetime front pay, excusing him from seeking
gainful employment for therest of hislife. And although Villalpando had left
Hughes for a higherpaying position, the jury gave him $1.3 million in future
lost earningsaswell. Thejury’sbeneficence also included awards to L ane of
$3.5 million and to Villalpando of $2 million to compensate them for the
emotional distress caused by their work -related setbacks.

Not surprisingly, the trial judge who had heard the evidence found this
combination of awards beyond the pale: the court granted a new trial because
the evidence of both liability and damages was too weak to support areliable
verdict and because the exorbitant damage awards confirmedthat the jury had
acted under the sway of passion and prejudice. Nevertheless, the court of
appeal set aside the new trial order and rubber-stamped the compensatory
damage awards, while reducing the obscene punitive damages to a still
mammoth $7,830,000 — all thisdespite thefact that the court of appeal itself

acknowledged the verdictsto be excessive by a staggering $72 million. No



verdict of such ajury can stand at all; but even if aremittitur could salvage the
judgment here, each of the damage awardsin this caseisindefensible; and the
quality of judicial review af forded on appeal was gravely flawed as well.

First, the court of appeal effectively insulated emotional distress awards
from anyreview by trial or appellate courts. By nullifying the trial court’s
traditional power to grant anew trial based on excessive damages, the court of
appeal extended an open invitation for plaintiffs claiming psychological
injuriesto try to hit the jackpot against any deep-pockets defendant, without
risk that wholly arbitrary extravagance award might be restrained by judicial
oversight.

Second, the court of appeal failed to perform its constitutional duty to
gauge the permissible level of punitive damages in light of the relative
“reprehensibility” of the conduct — reprehensibility that must be proved by
clear and convincing evidence, but in this case was not, so far as can be
determined from the voluminous opinion of the court of appeal. Moreover, the
court of appeal altogether overlooked the extraordinary deterrent and punitive
effect of the nearly $10 million in “compensatory” damages. The court of
appeal recognized that the original massive punitive exaction was vastly
disproportionate to all prior punitive awardsin employment cases, including
many cases in which the discriminatory conduct was blatant and far more
plainly proved, but it not only refused to affirm the new trial granted on the
ground that the $80 million punitive award reflected passion and prejudice, but
refused to reduce the punishment to alevel that “fit the crime.” BMW of North

America,Inc.v. Gore(1996) 116 S.Ct. 1589, 1599 n.24. The court sdeficient



analysis left in place punitive awards that, even as remitted, are far off the
constitutional mark.

Third, the award of lifetimelost future earningsin this case — including
$1.3 million to aplaintiff who left Hughes to take a higher-paying job — was
sustainedonly through an equal distortion of theresponsibilitiesof areviewing
court. A lost promotion— or even awrongful discharge— should not relieve
aplaintiff from theresponsibility of continuingeffortsto advance a career tha
has been interrupted or slowed by the allegedly wrongful employment action.
The contrary approach of the court of appeal is an obviousand openinvitation
to malingering. Certainly nothing inthelaw asinterpreted or approved by this
Court justifies creating such a misguided public policy.

The trial court’s unchallenged observation that this case did not involve
any open racial hostility (see Pet. App. A, at 50) bears repeating.' For that
matter, the court of appeal identified no evidence of racial hostility at all,
except what that court considered inferable from the combination of Lane’'s
race and the two plaintiffs’ not receiving promotions tha they thought they
deserved. If gigantic jury avards may stand without meaningful scrutiny of
either the egregiousness of the challenged conduct or the extent of demon-
strated harm, the management of human resources by Californiabusinessesis
bound to be gravely distorted. Whenever a routine personnd decision may
involve one or more persons belonging to a protected class, employers in

California would face huge and incal cul able financial risks, here reaching $17

! Appendix A to the petition for review (“Pet. App. A”) reproducesthe now-
vacated slip opinion of the court of appeal.
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million for determining that other employees were better qualified for

promotion than the disappointed candidates.

If this Court sustains this approach, no employer could afford to stand
firm against any claim of discrimination, no matter how unfounded it believes
the claim to be, without risking disastrous consequences in the courts. The
enormous overdeterrence thus created may actually subvert the goal of fair
employment practicesby pressuring employersto take disciplinary actioneven
against those unjustly accused and by providing massive disincentivesto hiring
minority employees. See Parloff, Sued t You Do, Sed If You Da't,
AMERICAN LAWYER, Sept. 1997, at 5. Even the best-intentioned employer—
and Hughes' history of accommodating L ane suggests that it is one — may
think twice bef ore, for example, adopting any form of voluntary afirmative
action program.

I. EMOTIONAL DISTRESS DAMAGE AWARDS MAY BE AND
SHOULD BE SET ASIDE WHEN THEY AREDISPROPORTION-
ATELY LARGE OR INADEQUATELY SUPPORTED BY EVI-
DENCE
Eventhecourt of appeal acknowledged that the emotional distressawards

in this case were altogether “ precedent-shattering” in magnitude. Pet. App. A,

at 51. Hughes informed the court, without contradiction, that Lane's $3.5

million emotional distress“awardis 3.2times higher” and Villalpando’s“1.8
timeshigher” thananyprior award for race discrimination in enployment that

had withstood review in a published case under California or federal law. Id.

at 50. See Hughes Br. 36 & n. 36; 1V App. 1068-1147, 1181-1186. The court



of appeal did not disagree with Hughes on this point (Pet. App. A, at 50-51).

At about the sametime as Hughes presented its findings to the superior court,

afederal district court surveyed federal discrimination cases (including those

not subject to the Title VII cap on nhoneconomic damages) and found tha no

emotional distressawardsexceeding $125,000 had ever been upheld. Shepherd
v. ABC (D.D.C. 1994) 862 F. Supp. 486, 495-497, rev’'d on other grounds
(D.C. Cir. 1995) 62 F.3d 1469. Federal courts of appeals have concluded in

recent cases that emotional distress damages in employment discrimination

cases remain of the same magnitude. Kim v. Nash Finch Co(8th Cir. 1997)

123 F.3d 1046, 1067 (surveying cases and finding that such awards did not

exceed $150,000); Turic v. Holland Hospitaliy, Inc.(6th Cir. 1996) 85 F.3d

1211, 1215-1216 (same).

Although off-the-scale damage awards would seem to call for especially
close scrutiny for evidentiary support, the court of appeal here did not subject
them to any meaningful review whatsoever. Its full discusson of the
evidentiary justification for the awards of $3.5 million to Lane and $2 million
to Villalpando consisted of this sentence (Pet. App. A, at 39):

Thejury’saward of $1.5 million moreto Lane than to Villalpando shows
the jury recognized that Lane, asthe direct victim of race discrimination,
suffered more than Villalpando.

One might hope that courts would demand more substantia evidence before
forcing a defendant to turn $5.5 million over to two plaintiffs to compensate
for the injury caused by workplace setbacks or discomfort. As one federal
court aptly remarked, “Judges and juries must not be casual with other

people’s money,” Avitia v. Metropolitan Club (7th Cir. 1995) 49 F.3d 1219,



1229 (Posner, C.J.). But “casual” istoo mild a description for what happened
in this case; “ shockingly cavalier” would better describe an affirmance based
onthekind of “analysis” that offers asitssol e justification tha oneaward was
even more outlandish than the other. What is especially shocking here is that
the court of appeal treated this differencein the awardsasasufficient basis to
foreclose the trial court even from granting a new trial on the grounds of
excessiveness and inadequate evidentiary support.

Courts reviewing damage awards for this kind of injury sometimes use
typical annual earningsas arule of thumb to test the rationality of amonetary
award for “emotional” upse. But the awards for emotional distress here
(assuming an 8% rate of return) produce inexhaugible income streams —
$280,000 annually for Lane and $160,000 for Villalpando — that are many
times what most people earn for actually working fifty 40-hour weeks in a
year. | ndeed, treating expected future wage i ncreases asoffset by the reduction
of future income to present value, Lane’s award amounts to more than 58
yearsof full-time work at a more realistic salary of $60,000, while Villal-
pando’ s award pays him for the equivalent of more than 33 yearsf full-time
employment at the same salay. The court of appeal did not bother to explain
how, under any rational view of the evidence, the plaintiffs suffered such
severe “emotional distress” from the denial of promotionsthat they should be

paid so lavishly for their disappointment.



A. TheCourt Of Appeal Eviscerated The Trial Court’s Ability To
Grant A New Trial.

This Court hasunambiguously insisted that reviewing courts defer to trial
judges in passing on appeals from orders granting new trials: the order must
be affirmed unless “no reasonable finder of fact could have found for the
movan{’ Jonesv. Citrus Motors Ontario, Inc. (1973) 8 Cal.3d 706, 710
(emphasis added), that is, the grant of a new trial must be uphdd unless a
verdict should have been directedfor the party that prevailed before the jury.
See Nealv. Farmers Insurance Exchand#978) 21 Cal.3d 910, 932-933.

Instead, the court of appeal reviewed the trial court’s exercise of
discretion asif it, not thetrial court, had heard theevidence. Thisled to some
astonishing exercises of evidence-reweighing by an appellate court that had
not seen what it evaluated, but felt moved to proclaim tha Lane’s courtroom
tears “indicated his difficulty in controlling his feelings,” and found the
testimony of Lane’s son — which significantly undercut his claims both of
severe emotional distressand for lost future earnings— unworthy of credence
because the boy was “ayoung and possibly scared teenager[].” Pet. App. A,
at 48, 49.

The court of appeal’ snullification of the power to grant a new trial also
raises grave constitutional concerns that require this Court to reaffirm that
traditional avenue of judicial review by the court that supervises and observes
a jury trial. A trial court’s discretion to grant a new trial to prevent the
imposition of excessive damages is the most fundamental remedy for a

damages award that is poorly supported by the evidence. See Honda Motor



Co.v. Oberg(1994) 512 U.S. 415, 425-426. By refusing to dlow the trial
court to set aside the jury verdict and order a new trial, the court of appeal
obliterated effectivejudicial oversight of damageawards. That approach, were
it expressly stated, would violate the due process guarantees of the United
States Constitution by “abrogat[ing] * * * a well-established common law
protectionagainst arbitrary deprivations of property” and would do so “without
providing any substitute procedure.” Id. at 430, 432.

It is inconceivable that the trial court — which “sits not in an appellate
capacity but as an independent trier of fact” when it considers a new trial
motion (Neal, 21 Cal.3d at 933) — lacksthe powetto find that $5.5 millionin
emotional distress damages is an excessive payout for the deprivation of
promotion opportunities, no matter how unjust. Y et that is the result bel ow.

B. CourtsHaveA Duty ToEnsureT hat Emotional Distress Awards

AreWithin Reason And To Require A Retrial Or Substantial
Remittitur If They Are Not

As noted above, the court of appeal found the new trial order improper
without any reasoned review of the evidence to determine if there were any
compelling signs of multimillion-dollar injury. In sodoing, the court of appeal
professed to rely on Berterov. National General Corp(1974) 13 Cal.3d 43.
See Pet. App. A, at 37, 51. But this Court did not require any such abdication
of judicial responsibility in Bertera

To the contrary, the principle of jury infdlibility that the court of gppeal
seemsto have adopted isdirectly at odds with Berterg wherethis Court stated

that, “where the recovery is so grossly disproportionate as to rai se a presump-
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tionthat it isthe result of passion or prejudice, the duty isthen imposed upon
the reviewing court” to grant anew trial. 13 Cal.3d at 64. In narrowing the
superior court’ s new-trial power virtually out of existence, the court of appeal
distorted the point upon which this Court relied in Bertero:that the trial court
— the only judge upon whom the law confers the capacity to sit as a “13th
juror” evaluating the facts — had denieda new trial. Seeibid. In square
contradiction to the approach of the court below in this case, this Court in
Bertero explained that the trial court’s assessment “is to be accorded great
weight because having been present at the trial the trial judge was necessarily
more familiar with the evidence.” Ibid.

In the present case, however, thetrial court granteda new trial based in
part on its perception of the disproportionality of the emotional distress
damages in relation to the evidence of emotional injury; accordingly, the
presumptionthat ajury verdict accepted by thetrial court iscorrect, whichwas
dispositive in Bertero,has no rolein this case. To the contrary, as this Court
held in Neal, 21 Cal.3d at 932, when the trial court has ordered anew trial on
an issue, “the presumption of correctness normally accorded on appeal to the
jury’sverdict isreplaced by a presumption in favor of the [new trial] order.”
The sameruleappliesin other States. E.g, Jenkinsy. Krieger(1981) 67 Ohio
St.2d 314, 320-322, 423 N.E.2d 856, 861. The governing standard was
ignored in this case despite the transfer order, and thus requires unmistakably
clear reaffirmance by this Court. Under tha standard, the new trial order

unquestionably must be affirmed.

11



The Court should take the opportunity to clarify, or if necessary, to
disapprove some of the statements made in Bertero that have misled some
lower courts to regard jury assessments of intangible damages as all but
untouchable. For example, in a footnote in Bertero this Court disapproved
“upset[ting] a jury’s factua determination on the basis of what other juries
awarded to other plaintiffs for other injuries in other cases based upon
different evidence.” 13 Cal.3d at 65 n.12. Even at face value, neither that
statement nor the statement that the amount of emotional damagesis “vested
in the sound discretion of thetrier of fact * * * subject only to the passion and
prejudice standard” (id. at 64) precludes all judicial review of emotional
distress damages for factual support. To the contrary, that comment |eaves
courts free to employ their basic human experience, observation of the
plaintiff’s demeanor at trial, and other traditional common law judicial tools
to determine whether aparticular jury ov erstepped its lawful boundsin setting
intangible damages. The statements could scarcely have been meant to
precludejudicial review in light of the Court’s explication, on the same page
of Berterg of the standard for inferring passion or prejudice: where the
“recovery is* * * grossly disproportionate” to the evidence. Ibid. Without
determiningthe amount of damages|egitimately supported by the evidence, no
court could determinewhether an award was* grossly disproportionate” to that
evidence.

In stark contrast to the multimillion-dollar rubber-stamp applied bel ow,
other courts reviewing damages for emotional distress increasingly require
“competent evidence concerning the injury” as well as its purported cause.
Careyv. Piphus(1978) 435 U.S. 247, 264 n.20 (emphasis added). Thus, a

12



court must examine the evidence showing “the nature and extent of emotional
harm caused by the alleged violation” to ensure that damage awards are not
purely specul ative. Pattersonv. PHP Healthcare Corp(5th Cir. 1996) 90
F.3d 927, 938, cert. denied, (1997) 117 S.Ct. 767. See also Hetzelv. County
of Prince William (4th Cir.) 89 F.3d 169 (finding a $500,000 award for
emotional distress excessive in a failure-to-promote case marked by the
plaintiff’s “crying and shaking throughout most of the trial”), cert. denied
(1996) 117 S. Ct. 584; Labontev. Hutchins & Wheelef1997) 424 Mass. 813,
824-826, 678 N.E.2d 853, 860-862; Spraggv. Shore Care(1996) 293 N.J.
Super. 33, 61-64, 679 A.2d 685, 699-700.

Asthe Supreme Court of Texas put it, “Not only must there be evidence
of the existence of compensable mental anguish, there must dso be some
evidence to justify the amountawarded.” Saenzv. Fidelity & Guaranty
Insurance Underwriters (1996) 925 S.W.2d 607, 614 (emphasis added).
“While the impossibility of any exact evaluation of mental anguish requires
that juries be given ameasure of discretion in finding damages, that discretion
islimited.” 1bid. This Court should take the opportunity presented by this
case to state in unequivocal terms that courts should apply these principlesin
California.

In addition, the Berterofootnote no longer istenable and the Court should
disavow it to the extent that it can be read to place out of bounds the courts’
experience with what other juries have done in comparable cases. Such a
reading would exem pt emotional distressfrom thejurisprudential principle that

similar situations should be treated similarly, and similar injuries be compen-
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sated similarly. A comparison of valuations of similar injuries shouldbe an
entirely legitimate part of the array of considerations that properly illuminate
the trial court’s “excessiveness” inquiry, especialy with wholly subjective
damages such as emotional distress. Accordingly, as damages awarded by
juries for supposed emotional distress have spiraled into the hundreds of
thousands, the federal courts and the courts of other States have “used
comparison as a tool to determine [the] excessiveness’” of such awards.
Labonte 424 Mass. at 825, 678 N.E.2d at 861 (citing Hamptonv. lowa Civil
Rights Comnin (lowa 1996) 554 N.W.2d 532). See al id. at 862 n.17,
Hetze] 89 F.3d at 172-173; Kim, 123 F.3d at 1067; Holt v. AetnaCasualty &
SuretyCo.(La.App. 1996) 680 So.2d 117, 132; Langv. Bouju(N.Y .App.Div.
Dec. 31, 1997) _ N.Y.S.2d _, 1997 WL 800163, at *2 (copy appended to
thisbrief); Landrethv. ReedTex.Civ.App. 1978) 570 S.W.2d 486, 492. If the
Bertero footnote in fact constrains full common-law review of emotional
distress damages for substantial evidence of an injury of corregponding
gravity, it should be overruled.

C. The$5.5Million Emotional Distress Awards Cannot Withstand

Scrutiny

Asthe Supreme Court of Texas recently observed, “Juries cannot simply
pick a number and put it in the blank” providedin the jury form for intangible
damages. Saenz925 S.W.2d at 614. But thatis apparently what thejury did
here, and certainly that is all the court of appeal held was necessary so long as
different numbers filled the blanks for different defendants. But awards even

for established emotional distress must come “within the limits of the
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rational .” Avitia, 49 F.3d at 1230 (cutting in half $21,500 emotional distress
award to headwaiter discharged after 13 years). The court of appeal was at a
loss to identify more than minimal corroboration of Villalpando’'s claimed
emotional distress. New Y ork courts havelimited emotional distress damages
insuch“gardenvariety” employment discrimination cases to $5,000. See, e.g,
Binderv.LILCO (E.D.N.Y 1994) 847 F. Supp. 1007, aff’d inrelevant part (2d
Cir. 1995) 57 F.3d 193, 202 (reducing $497,000 emotional suffering award
under New Y ork law to $5,000) (collecting New Y ork cases); In re Qudity
Care, Inc.v. Rosa(App. Div. 1993) 599 N.Y.S.2d 65, 66 (reducing $10,000
award to $5,000).2

The court of appeal recited somewhat more evidence supporting Lane’s
claim, but — when evaluated in light of judicial experience throughout the
country — nothing that conceivably amounted to a$3.5 million harm. Justice
Kaufman, speaking for the Fourth District, appropriately analyzed an
emotional distress award in Merlo v. Standard Life & Acdent Insuance
Co0.(1976) 59 Cal.App.3d 5. Facing afa more substantial showing of injury
thanisat issuein thiscase, the courtin Merlo neverthel ess reversed the award
of emotional distress damages to a disabled man whose insurance company’s
denial of disability payments had caused him to lose his home and have to

relocate to a smaller dwelling in which his sons had to sleep in an unheated

> Seealso, e.g, Hetze] 89 F.3d at 173 (commending damages assessmentsin
McClamv. City ofNorfolk Police Dep’'t (E.D. Va. 1995) 877 F.Supp. 277,284
($15,000 for emotional distress in falure-to-transfer case) and Bradleyv.
Carydale EnterprisegE.D. Va. 1989) 730 F.Supp. 709, 726-727 ($9,000 for
emotional distressto “deeply wounded” plaintiff)).
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garage, and had forced his wife to return to work. The court in Merlo
acknowledged that the evidence was “sufficient * * * to support a sizable
award for plaintiff’s emotional distress, but [the court did] not find the
evidence sufficient to support an award for emotional distress in an amount
anything like $250,000.” Id. at 16-17. Here, too, although there may be
evidenceto support someward, that evidenceidentified by the court of appeal
is not “sufficient to support an award for emotional distress in an amount
anything like” the millions of dollars awarded here.

The United States Court of Appeals for the Eighth Circuit recently
considered similar evidence of symptoms like those of which Lane com-
plained, but concluded that “an award of $1.75 million for emotional distress
is grossly excessive.” Kim, 123 F.3d at 1067. The plaintiff in that case
complained that he had “ developed high blood pressure and headachesfrom
stress” and had become “anxious, withdraw n and depressed; he had difficulty
sleeping and felt humiliated and ostracized at work.” Id. at 1053. (Unlike
Lane, he did not try to transform those symptoms into an excuse to avoid all
gainful employment outside the home.) The Eighth Circuit affirmed the trial
court’s remittitur of emotional distress damages to $100,000, citing several
recent cases assessing i ntangible damagesin similar circumstances at between
$35,000 and $150,000. Id. at 1067.

The gross excessiveness of the jury awards for emotional distress, and the
consequent need for a new trial, is apparent for another reason. The verdicts
dwarf the value that the L egislature placed on emotional distressfrom exactly

the same cause. Whatever difficulties might inhere in an attempt to derive
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general rulesregarding reasonable damagesawards from assessments in other
judicial proceedings, the Legislatureisan unchallengeably appropriate source
of general rules. In administrative actions that the Fair Employment and
Housing Commission brings under the FEHA on behalf of an employee, the
L egislature hasvalued nonpecuniary* actual damages,” including damagesfor
“emotional pain” and“mental anguish,” at no more than $50,000, out of which
also must come any administrative fine tha the Commission may impose.
Gov’'T CoDE 8§ 12970(a)(3). In the Legislature’s view, the ugliest cases of
employment discrimination — those involving “violence or intimidation” in
violation of Civil Code Section 51.7 — can produce intangible damages of at
most $150,000. Gov’'T CODE § 12970(a)(4), (). Y & the award to Lane was
70timesandto Villalpando40 timeghe statutory maximum in casesinvolving
discrimination alone; and they were more than 23 and 13times,respectively,
what the statute would allow if the plaintiffs had been subjected to racially

motivated violence.

At bottom, the awards of intangible damages in this case defy precedent
and common sense alike. The court of appeal was misguided to rely for
affirmanceentirely on thefact that thisrunaway jury handed out a few million
more to one defendant than another. The court did not even try to show that
the scraps of evidence it noted in another part of its opinion could rationally
be taken asadding up to $5.5 million in injury, nor could such an inquiry have
sustainedthe awards. Pet. App. A, at 49. It was extreme enough for the court

of appeal to ruleasif therewasno requirementthat jury awards be rational and
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supported by evidence in order to be enforced at all. But this Court should
firmly dispel the view that trial courts have no power to put the brakes on the
most serious jury excesses, and should overturn the court of appeal’s
procedurally and substantively indefensible reversal of the new trial order.

[l. THE AWARD OF PUNITIVE DAMAGES CANNOT SURVIVE

THE SCRUTINY REQUIRED BY THE FEDERAL AND STATE

CONSTITUTIONSAND BY THE CIVIL CODE

Due process requires that punitive damages be calibrated to “the degree
of reprehensibility of thedefendant’ sconduct.” BMW, 116 S. Ct. at 1599. Such
awards also must be reasonably proportionate to the actual harm inflicted on
the plaintiff, and to other penalties imposed for similar conduct. Id. at 1598-
1603.

Despite its clear constitutional duty, the court of appeal in this case —
having nullified the trial court’s power to grant a new trial in light of the
passion and prejudice reflected by the $80 million awarded in punitive
damages — did not deign to undertake aBMW analysis. Although it reduced
the punitive damages $5,000,000 for Lane and $2,830,000 million for
Villalpando, the court did not explain how it derived itsfigures, and it appears
to have applied no more rigorous an approach than the jury had done in
reachingitsverdict. Pet. App. A, at 41-42. The court of appeal did not dispute
that the punitive exactions in this case, even asremitted, exceed by several
multiples those imposed in the most flagrant cases ever reported in the
publisheddecisionsof theCaliforniaor federal courtsinvolving discrimination

by employers against individuals. Seeid. at 50-51. Instead, the court simply
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cited acasethat preceded BMW((seeid. at 51) and did not consider the* deeply
rooted” and constitutionally compelled principle “that punishment should fit
the crime.” BMW, 116 S.Ct. at 1599 n.24.

The punitivedamages cannot stand for several reasons. Fir st, theplaintiffs
did not show by the requisite clear and convincing evidence that the behavior
in this case was sufficiently “reprehensible” to justify any punitive award,
much less one of the magnitude approved by the court of appeal. Second, the
amount of the punitive award hereisgrossly excessive inrelationto awardsin
other cases involving similar conduct. Third, a punitive award of this
magnitude is entirely unjustified in light of the legislative judgment that
similar conduct should be punished by much smaller fines Finally, the
substantial deterrent effect of the massive compensatory damages awarded for
the same conduct removes the justification for an additional large punitive
exaction. In sum, the constitutional analysisof punitive damages mandated by
BMW compels the conclusion that the $7.8 million in punishment in this case
is unconstitutionally excessive.

A. The Lack Of Clear And Convincing Evidence Of Punishable

Conduct Precludes A Large Punitive Exaction

In BMW, the Supreme Court explained that, to comport with due process,
an award of punitive damages must reflect “the degree of reprehensibility of
the defendant’ s conduct”; “some wrongs are more blameworthy than others.”
116 S. Ct. at 1599. Accordingly, when the court of appeal examined the
punitive damages imposed in this case, it was obliged to evaluate the degree

of reprehensibility of Hughes' conduct as “the most important indicium of the
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reasonableness of [the] punitive damages award.” Ibid. Although racial
discriminationisundeniably reprehensible, not every finding of discrimination
warrants imposition of punitive damages. See Commodeoe Home Systems,
Inc.v. Superior Court(1982) 32 Cal.3d 211, 215. To the contrary, punitive
damages are available under Civil Code Section 3294 only upon proof “by
clear and convincing evidence that the defendant has been guilty of oppres-
sion, fraud, or malice” — which means that the wrongdoing must be “inten-
tional,” “willful,” or “ conscious” and of a“despicable” or“inju[rious]” nature.
CollegeHospital, Inc. v. Superior Court(1994) 8 Cal.4th 704, 721. Thus, for
punitive damages to be permissible under California law and under the
Constitution, the evidence must clearly show particularly egregious miscon-
duct.

In this case, however, the evidence that the court of appeal identified as
sufficient to prove intentional discrimination and malice did not provide a
“clear and convincing” basis for punishment at all, much less punishment of
such unparall eled ferocity, far exceeding any previously upheld even in the
most egregious employment discrimination case. See Pet. App. A, at 50-51.
Indeed, the conduct in this casemerely involved denying specific promotions
over several monthsto two w ell-paid engineers who, the court of appeal found,
later declinedother promotion opportunitiesthat were not sufficiently tailored
totheir tages(id. at 11, 18-19). Evenif thejury permissiblyinferred that those
personnel decisionsresed on improper motives, the actionscan hardly be said
to reflect punishably malicious or oppressive conduct established clearly and

convincingly, and the company’s action thus “does not establish the high
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degree of culpability that warrants a substantial punitive damages award.”
BMW, 116 S.Ct. at 1601.

Invacating the punitive damage awards, thetrial court enumerated several
factors showing that Hughes' conduct registered barely, if at all, on the scale
of punishable reprehensibility. To begin with, Hughes treated the plaintiffs
favorably inmany respects: (i) “[n]either plaintiff wasdischarged”; (ii)“[b]oth
plaintiffs received raises and promotions, as well as other employment
opportunities within Hughes that they chose not to pursue”; (iii) “[n]either
plaintiff has been the victim of any racist slurs or epithets”; (iv) “[d]uring a
timewhen thousands at Hughes were laid off, Lane and Villalpando were not
only retained, but promoted and given salary increases’; and (v) “Lane had
announced plans to leave Hughes due to religious reasons, but management
found work fitting within hisunique requirements and asked him to stay.” Pet.
App. A, at 49-50 (quoting trial court).

Moreover, as the trial judge found, there was no evidence that Hughes
systematically discriminated against minority employees: (i) “[t]here is no
statistical evidence showingany pattern of discrimination at Hughes”; (ii) “[a]
white employee hired at the same time as L ane and with the same credentials
and experience as Lane was earning exactly the same salary as Lane in 1990
and was at the same job level”; (iii) “[f]our employeesremoved from projects
in [the same] |ab [as L ane] in the same period that L ane wasremoved from the
KU Band project were white or Hispanic”; and (iv) “[s]even employees
scheduled for promotion in 1991 but who were not promoted were white (5)

and Asian (2).” Pet. App. A, at 50.
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The court of appeal did not identify any error — much less clear error —
in these findings of fact, except to note that it“ could not findin therecord any
evidence of thousands of layoffs at Hughes.” Pet. App. A, at 50. Inthe area
where the trial court sat, however, such layoffs were sufficiently well-
publicized to be alegitimate matter of judicial notice in determining whether
Hughes conduct toward the plaintiffs could constitutionally support an award
of punitive damages. See EVIDENCE CODE § 452(g) (court may judicially
notice facts “that are of such common knowledge within the territorial
jurisdiction of the court that they cannot reasonably be the subject of dis-
pute.”); see also Pet. App. A, a 41 (noting “recent recession’ s impact on the
aerospace industry”).

The court of appeal also asserted that “the absence of blatant racid
epithets in asophisticated corporation such as Hughesdoes not lessentheevils
of race discrimination and retaliation,” and that statistical evidence of
discrimination is not required to prove discrimination against an individual.
Pet. App. A, at 50. But evenif the court of gppeal were correct that such scant
evidenceasit could identify would suffice to hold a corporation liable under
the Fair Employment and Housing Act, the trial court was on solid ground in
looking to the cited factors in determining that the “proof” failed to show, by
clear and convincingwdenceas required by Section 3294, that Hughes had
acted maliciously or egregiously. Without proof meeting those requirements,
the Civil Code bars imposition of punitive damages. See Commalore, 32

Cal.3d at 215-221.
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The court of appeal also insisted that simply because * race discrimination
can comein subtle, covert forms does not mean there is any less malice than
found inthe more blatant, overt forms.” Pet. App. A, at 40. But characterizing
the discrimination inferred by the jury as “subtle” amountsto little more than
a euphemism to disguise the appellate court’s manifest inability to identify
clear and convincing evidence of discrimination or malice. The trial court
correctly perceived that failure of proof, and the court of appeal was off base
in trying to substitute speculative rhetoric for clear evidence.

B. ThePunitiveDamagesAreGrossly Disproportionate To Punish-

ments Imposed In Similar Cases

Another method of gauging the appropriate punishment, consistent with
BMW, isto compare punitive aw ardsin other employment discrimination cases
involving conduct of similar reprehensibility. See Kim, 123 F.3d at 1068; see
also Lee v. Edwards (2d Cir. 1996) 101 F.3d 805, 812-813 (comparing
punitive damages for police brutality with those awarded in other police
brutality cases). In analyzing the damage award in Cunninghamv. Simpson
(1969) 1 Cal.3d 301, 310, this Court, speaking through Justice Tobriner,
anticipated that method when it surveyed federal and out-of-state decisions as
well as Californiacases. In Cunninghamthis Court vacated as excessive a
lump-sum award aggregating emotional and punitive damages precisely
because “the defendant’ s conduct, even though found to have been actuated
by malice, falls considerably short of the aggravated nature of the activity
involved in other cases in which courts have found comparable or smaller

damage awards to be excessive” Ibid.
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The court of appeal in this case disregarded both the reasoning and the
resultin Cunningham It did note that Hughes established that “ both plaintiffs’
[original] punitive damage awards [we]re 48 timeshigher” than any such
award to an individual in an employment discrimination case under California
or federal law. Pet. App. A, at 50-51 (emphasisadded). But, incontrast tothis
Court’s analysisin Cunninghamthe court of appeal found such comparisons
entirely irrelevant. Pet. App. A, at 51.

Even asremitted by the court of appeal (which, in so doing, again usurped
apower traditionally assgned to thetrial court), the punitive damages awards
remain unconstitutionally excessive. The punitive award to Lane remains 6
timesgreater than any previous, comparable award, while that to Villalpando
remains more than 3 timeany previous award. That is still far too much for
the concededly “subtle” conduct punished here.

C. ThePunitive Damage AwardsAre Grosdy Disproportionate To

The Statutory Penalties For Similar Conduct

In BMW, the United States Supreme Court specifically instructed courts
to gaugethe reasonableness of a punitive damage award by “[c]ompar[ing] the
punitive damages award and the civil or criminal pendties that could be
imposed for comparable misconduct.” 116 S.Ct. at 1603. Hereg, the penalties
specified in the Fair Employment and Housing Act — the source of the
primary cause of action in this case — provide the most appropriate bench-
mark. See Kim, 123 F.3d at 1068 (using damage limits in Title VII as
benchmark for punitive damages avarded under separate datute, 42 U.S.C.

§1981, not explicitly subjectto thoselimits). Considerationof those penalties
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confirmsthat the punitive damagesawarded here far exceed theconstitutional
limits.

The FEHA again providesthe most appropriate benchmark. The FEHA
sets forth maximum penalties for cases prosecuted administratively and
explicitly equates those administrative fines with punitive damages: the
Commission may impose an administrative fine only upon “find[ing] that the
respondent has been guilty of oppression, fraud, or malice, expressed or
implied, as required by Section 3294 of the Civil Code,” the very Code
provision that authorizes punitive damages in certain civil actions. Gov'T
CODE §12970(d). But theLegislature placed firm limits on the damagesto be
awarded: the aggregae of any administrative fine and any nonpecuniary
“actual damages” cannot exceed “fifty thousand dollars ($50,000) per
aggrieved person per respondent.” Id. § 12970(a)(3). As noted above (at pp.
16-17), intangible damages of up to $150,000 are availablein casesinvolving
“violence or intimidation”; in such cases, the Commission may impose an
additional civil penalty of up to $25,000. Id. § 12970(a)(4), (e).

The damages approved by the court of appeal make a mockery of the
Legislature’ sevaluation of areasonablefinancial penalty for engaginginracial
discrimination in housing or employment. Even as remitted, the punitive
damages awarded to Lane are 100 timesand to Villalpando 55 timesthe
statutory cap for the most reprehensible cases not involving violence or

intimidation. Including emotiond distressdamagesin the calculus (as Section
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12970 requires), the aggregate award to Laneis 170 timesand to Villalpando
95 timesthe statutory cap.?

That punitive damagesso far exceed the punishmentsthat the L egislature
has announced for identical conduct conveysthe stronges possible sgnal that
the amounts violate due process, for they both fail to provide constitutionally
required fair notice of the penalties the legal system may exact for engaging
in proscribed conduct (seeBMW, 116 S.Ct. at 1603 & n.38) and plainly exceed
the amounts deemed necessary to achieve the State’s goals of proper
deterrence and just retribution. The punitive award should be vacated.

D. Massive Punitive Damages W ere Not Justified Because T heir
Deterrent Function Was Fully Served By The Substantial Com-
pensatory Awards

Finally, one of the legitimate grounds for punitive damages is to deter
particularly objectionable misconduct that other remedies may not adequately
discourage. Thus, in considering the excessiveness issue in this case, this
Court also should take into account the substantial deterrent effect of any

compensatory damages that are upheld. Certainly those damages as they now

8 Here there was no charge or evidence of “violence or intimidation.”

But evenif the$175,000 aggregate maximum allowed under Section 12970in
such cases applied here, Lane’'s punitive award would be 29 times and
Villalpando’s more than 15 timesthat higher statutory benchmark; including
emotional distressdamages, Lanereceivedmorethan50timesand Villal pando
nearly 30 timeghe statutory limit. Evenusingthehigher federal [imitsinTitle
VII to measur ethe punitiveand intangible exactionsinthis case, see 42U.S.C.
§ 1981a(b)(3)(D), Lane’'s aggregate award was more than 28 timeshe
$300,000 federal damages cap, and Villalpando’'swas 16 timesas large.
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stand — alone exceeding by severd multiplesthe aggregae of punitive and
compensatory damagesin previous cases — make the imposition of anything
more than nominal punitive damages demonstrably unnecessary to assure
adequate deterrence of the conduct at issue here.

Where punitive damages serve no legitimate purpose, the imposition of
any punitive award (certainly if the exaction exceeds nominal levels) is
inappropriate. That is especially so given the character of the conduct in this
case which — except for the perception that Lane’s race was the unspoken
motivation— imposed only garden-variety careerdifficultiesonthe plaintiffs.

An award of punitive damagesis a“windfall” that cannot be assessed in
an amount that is greater than necessary to “deter [the defendant] and others
from committing similar misdeeds.” CollegeHospital,8 Cal. 4th at 712. This
Court has recognized that “the overall sze of compensatory damages alone
may constitute a significant deterrent” so that any award of punitive damages
is unjustified. Mirkin v. Wasserman(1993) 5 Cal.4th 1082, 1106; Beliz v.
W.H. McLeod & SonsPacking @. (5th Cir. 1985) 765 F.2d 1317, 1332
(“ Deterrent effect may be achieved without awarding exemplary damages”). Courts
in other States have refused to allow punitive damages to be added to
substantial compensatory awards that served as powerful deterrents. E.g,
Maiorinov. Schering-Plough Corg1997) 302 N.J.Super. 323, 356-358, 695
A.2d 353, 370; Dzinglskiv. Weirton Steel Corp(1994) 191 W.Va. 278, 281,
445 S.E.2d 219, 222 (court syllabus point 8); Quick Air Freight,Inc. v.
Teamsterd.ocal Union N0.413 (1989) 62 Ohio App.3d 446, 464-466, 575

N.E.2d 1204, 1217. Such a conclusion is particularly appropriate where the
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defendant will berequired to pay substantial damages for emotional distress.
See Tudorv. Charleston Area Medical CentéwW. Va. 1997)  S.E.2d _,
1997 WL 771067, at * 16-* 19 (remitting $1 million punitive award in light of
$500,000 aw ard for emotional distress) (copy appended to this brief).

The remedial provisons in the FEHA for administrative actions reflect
precisely this view. There, the Legidature set upper limitsthat apply to the
total of punitive fines and damages for emotional distress that can be awarded
on behalf of any single employee. Gov’'T CODE § 12970(a), (d), (e). The
federal employment discrimination laws use similar damage caps aggregating
punitiveand intangible compensatory damages. 42 U.S.C. 8§ 1981a(b)(3). For
purposesof gauging appropriate punishment, the L egislature and the Congress
have treated emotional distress damages as interchangeable with punitive
damages with good reason: like punitive damages, damages for emotional
distress represent only a payment to a plaintiff and not a disgorgement of ill-
gotten gains. In the employment context, intangible damages (and back and
front pay, for that matter) are not related to any gain that the employer realized
or expected from its conduct toward its employee, but rather are payments for
which the employer receivesno benefit. Suchdamages haveexactly the same
deterrent effect as punitive damages. Thus, the imposition of $7.8 million in
punitivedamagesin addition to$5.5 millionin emotional distressdamagesand
$3.6 million in front pay was grossly excessive because, in addition to other
fatal flaws, the punitive award was in practical terms redundant punishment

and over-deterrence.

28



[11. AN AWARD OF DECADESOFLIFETIME “FUTURE EARN-
INGS” ISNOT LEGITIMATE IN EMPLOYM ENT DISCRIMI-
NATION CASES

The court of appeal affirmed the jury’s award of $2.3 million in lost
“future earnings’ to Lane, and $1.3 million to Villalpando. Each award was
intended to provide front pay for the rest of the plaintiff’ sworking life, over
20 yearsin each case. But such a pension makes no sense in this or similar
employment cases. This case does not involve avictim disabled by the | oss of
alimb or other horrific accident affecting hisability to earn aliving. Nor were
the plaintiffs so elderly as to be presumptively unable to seek and find new
employment before reaching retirement age.

What hindered these plaintiffs was simply Lane’sreluctance to pursue
regular gainful employment (and supposed inability to “work at a large
corporation” (Pet. App. A, at 37)) and Villalpando’s assertion that the
experience of hislast few months at Hughes would lead him to refuse future
promotions at his new and higher-paying job (id. at 38). No rational legal
policy would indulge those attitudes with multi-million dollar subsidies taken
from a former employer’s pocket, and neither the Legislature nor this Court
has done anything to suggest that such apolicy should be adopted in this State.

1. Thereis no legal justification for permitting a plaintiff who, like
Villalpando, actually obtains higher-payingemployment to recover lifetime
“lost earnings” damages, which necessarily must rest on unalloyed jury
speculation. Asthe United States Supreme Court has recognized, “the victim

of discrimination who finds a better or subgantially equivalentjob no longer
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suffers ongoing injury stemming from the unlawful discrimination.” Ford
Motor Co.v. EEOC(1982) 458 U.S. 219, 236. And such damages render
meaningless the usual measure of lost future earnings: the difference between
earnings at the job lost and at the new job. E.g, Smithv. Smithway Motor
Xpress(lowa1990) 464 N.W.2d 682, 687; Worrell v. Multipress, hc.(1989)
45 Ohio St.3d 241, 242, 247,543 N.E.2d 1277, 1278, 1283.

For all but the oldest employees, supposed lifetime future earningsare an
inappropriate remedy for employment-related wrongs. I n contrast to permanent
physical injuries, reverses in the employment context occur to most people;
such temporary setbacks can be and routinely are overcome by all but the most
dedicated malingerers. Given a reasonabletime, employersin the marketplace
will hire diligent job-seekers and appropriately reward their skills. Courts
therefore have not equated the availability of somefront pay with the
opportunity for plaintiffs to win ajury lottery for alifetime payout that could
render unnecessary any further exertions in a competitive workplace. See
Anastasiov. Schering Corp(3d Cir. 1988) 838 F.2d 701, 709.

Lifetime future earnings damages for those who assert only career
setbacks with a former employer also violate the “requirement that damages
be certain and not speculative or conjectural.” 6 B. WITKIN, SUMMARY OF
CALIFORNIA LAW (9th ed. 1988) Torts § 1325, at 782. See also, e.g, Scottv.
PG&E (1995) 11 Cal.4th 454, 473. Certainly, “the greater the period of time
upon which afront pay award is calculated * * * | the lesslikely itisthat the
loss of future earnings can be demonstrated with any degree of certainty or can

reasonably be attributed to the illegal conduct of the employer.” Conwayv.
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Electro Switch Cop. (1988) 402 Mass. 385, 388-389, 523 N.E.2d 255, 257.

In addition, neither California nor any other State guarantees lifetime
employment to its citizens. For that reason, “[i]t is apparent that front-pay
damages are temporary in nature”; “they are designed to assist the * * *
employeeduring the transition to new employment of equal or similar status.”
Worrell, 45 Ohio St.3d at 246, 543 N.E.2d at 1282 (citing Cassinov.
Reichhold Chemicalsnt. (9th Cir. 1987) 817 F.2d 1338, 1347).

Moreover, a hallmark of Anglo-American law is the duty to mitigate
damages. This duty reflects the prudent principle that even the victims of a
wrong retain the responsibility to take some initiative to minimize their
potential injuries. Permitting lifetime future-earnings awards in employment
cases, however, fliesin the teeth of this settled doctrineand rewards malinger-
ing. A plaintiff has positive disincentive to seek employment or career
advancement before trial, when success in landing agood job el sewhere may
moderate the jury’s forecasts of her loss of potential future earnings.* While

a plaintiff should be compensated for any temporary dislocation that results

* For example, a 40-year-old plaintiff discharged from ajob paying $100,000
who sought and obtai ned no replacement employment would beeligible for at
least 25 years of lifetime front pay amounting to $2.5million. (Weassume for
present purposes that expected future wage increases would offset the
reduction of future earnings to present value.) But a plaintiff who secured
another job paying $100,000 or more under normal circumstanceswould not
be eligible for any front pay at all. (Villalpando’'s award of front pay in this
case, if sustained,would bearare exception.) And onewho mitigated damages
in part by obtaning a position at an $80,000 salary would find that her
diligencecost her $2 million (the difference betw een the $2.5 million available
to amalingerer and the $500,000 million resulting from front pay of $20,000
per year for 25 years).
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from a discriminatory employment action, no one ought to be excused from
“reasonablemitigation efforts” at finding substituteemployment. Cassing817
F.2d at 1346.

2. Thedamages awarded inthiscaseshow why lifetime future earnings
should not be available as a remedy for employment setbacks. In the face of
rampant jury speculation, the court of appeal refused to require that the jury’s
huge awards have any discernible evidentiary support.

In a model of understatement, the court of appeal “note[d] quite a few
ambiguitiesand omissions” in the proof of the $4 million awarded in economic
damages, acknowledging that “it is questionable whether or not the jury gave
an excessiveaward of $2.3 millionfor [Lane’s] |oss of wagesand work-rel ated
benefits after October 6, 1994,” given that he chose to work in a home-based
business and to perform substantial volunteer work for his church rather than
look for or accept outside paying work. Pet. App. A, at 37-38. The court
recognized that Lane’ s supposed future economic loss resulted entirely from
his claim that he could not “work at a large corporation” (id. at 37). Millions
of peoplein California— including many high-technology engineers— would
be surprised to learn that remunerative employment is available only from
large corporations. In no event, however, should the legal system force the
“large corporation” for which a plaintiff formerly worked to subsidize that
lifestyle preference as an element of compensable “damages”

As the court of appeal acknowledged, even the evidence of Lane’'s
supposed inability to work full time at all was, at best, “uncertain.” Id. at 38.

The court also observed that “the record [wa]s deficient” with respect to
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Villalpando’ s future economic damages: there was no evidence showing how
long Villalpando expected to work or how much he would have earned had he
been promoted to the position he wanted. Id. at 38-39.°

In sum, the court of appeal could not identify evidencethat supportedhe
jury’ sextravagance, but only noted (without accounting for) the failure of the
evidence to justify those open-ended, multimillion-dollar awards. Instead of
giving meaningful review (having determined to usurp the trial court’s
function), the court of appeal chose the same escape route it used to avoid
reviewing the intangible damages: it affirmed the awards on the ground “that
the jury awarded Villalpando $1 million less than Lane,” showing “that the
jury considered that Villalpando was in a financially better situaion than
Lane.” Pet. App. A, at 39.

The verdicts in this case, and their reinstatement on appeal, show why
lifetime future earnings damages should be sharply restricted as a matter of
law. Allowing that remedy in any employment case allows juries to “award
arbitrary amounts without any evidentiary basis, or use their unbounded
discretion to punish unpopular defendants.” Memphis Conmunity Sé&ool Dist.
v. Stachura(1986) 477 U.S. 299, 310. Front pay instead should be (and
traditionally has been) restricted to sums needed to bridge short periods
between trial and the time a normal and reasonable employee could be

expected to secure new employment.

®Therealso issomething profoundly disturbing about allowing ajury to award
Villalpando to claim lifetime front pay based on his claim that he would turn
down any promotions from his new employer, but would have accepted and
thrived in any promotions offered at Hughes.
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V. THECOURT OF APPEAL’SREINSTATEMENT OFA VERDICT

TAINTEDBY PASSION AND PREJUDICE DEPRIVED HUGHES

OF ITSRIGHT TO A FAIR TRIAL

Inreversing the new trial order and reinstating the verdict to the extent of
a $17 million judgment, the court of gopeal disregarded a fundamental
principle of ordered jurisprudence: theright to atrial by afair and impartial
jury.

As an additional ground for a new trial, the superior court found, on the
basis of “the large amount of punitive damages and excessive emotional
damages that passion, sympathy, animosity or prejudice[] creptinto thejury’s
verdict and affected itsdecision on liability as well as damages.” VIII App.
2251. The repeated appeals to passion and prejudice in plaintiffs’ closing
argument amply supported that conclusion. Seeid. at *11-*12. Although the
court of appeal concluded that — standing alone — the closng argument did
not amount to misconduct warranting a new trial, it neither addressed nor
overturnedthefinding that the jury’spassion or prejudice— manifested by the
extraordinarily irrational awards — tainted the verdict. The $89.5 million
damage award for the low-grade workplace setbacks underlying this law suit
and, for that matter, the $9.5 million in putatively “compensatory” damages
awarded here, “reflect, as a matter of law, that the jury acted from passion or
prejudice” such that, on its face, the verdict on its face could not be cured by
aremittitur but required anew trial. Berterg 13 Cal.3d at 64.

The “right to an impartial jury” is guaranteed by the constitutions of

California and the United States. McDonough Power Equipment, Ing.
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Greenwo0d(1984) 464 U.S. 548, 549, 554; Peoplev. Carpenter(1997) 15
Cal.4th 312, 354; Holleyv. J&S Sweeping Cq1983) 143 Cal.App.3d 588,
592; Dorshindv. Harry N. KopfAgency, Inc(1976) 64 Cal.App.3d 302, 308;
CALIF. CONSTITUTION, art. 1, 8 16; U.S. CONSTITUTION, amend. Xiv. By defi-
nition, atrial by ajury tha is moved by passion or prejudiceis not atrid by a
fair and impartial jury: “ There can be no justicein atrial by jurorsinflamed by
passion[or] warped by prejudice.” Groppiv. Wisconsin(1971) 400 U.S. 505,
511n.12 (quotingCrockerv. Justices of Superior Couft911) 208 Mass. 162,
178-179, 94 N.E. 369, 376-377). SeeUnited States. Haupt(7th Cir. 1943)
136 F.2d 661, 671 (rightto trial by jury “comprehendsafair determination free
from passion or prejudice”). For that reason, “anew trial, and not remittitur,
isrequired when an award is the result of passon and prejudice, because the
prejudicemay have infected the verdict itself.” Dresser Industasv. Gradall
Co. (7th Cir. 1992) 965 F.2d 1442, 1448. Indeed, “the general rule” is “that
a verdict based on jury prejudice cannot be sustained even when punitive
damages are warranted,” that is, when some punishment might appropriately
have been imposed even by ajury not inflamed by passion or prejudice. Curtis
Publishing Cov Butts(1967) 388 U.S. 130, 160.

Throughout the history of the common law in the United States, “[jJudges
[have] infer[red] passion, prejudice, or partiality from the size” of damage
awards. Honda Motor Co.v. Oberg (1994) 512 U.S. 415, 425 & n4
(collecting cases). See, e.g, Wellsv. DallasIindeperdent Schol Dist.(5th Cir.
1986) 793 F.2d 679, 680 (damages award was “so large that it reflected

passion or prejudice”); Maiorino, 302 N.J.Super. at 355, 695 A.2d at 369;

35



CommissionerPep’t of Highways. Riley(Ky. 1967) 414 S.W.2d 885, 886-
887. The staggering sums showered on these plaintiffs show beyond doubt
that passion and prejudice, not reasoned consideration of the facts, motivated
the jury in reaching the verdicts it did.

The jury here awarded the two plaintiffs more than $89 millionin
damages for their disappointment about a few promotion decisionsin the
course of a few monthsin 1991. Of that sum, only $420,000 was lost past
earnings, which actually gave the plaintiffs full pay for years in which they
withheld themselves from the work force.

The court of appeal had no authority simply to shave off some of the
excessive awards rendered by a tainted jury. That course usurped the
responsibilities that belong to afair and impartial jury: to decide whether
Hughes bears any civil liability for its personnel decisions and, if so, what the
legitimate extent of the liability may be. Rather, it was the trial judge who
acted properly in deciding that the only permissible remedy for the jury’s
violation of Hughes' right to a fair and impartid adjudication is a new,

untainted trial.
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CONCLUSION

For the foregoing reasons, this Court should reverse the judgment of the

court of appeal.
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