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REPLY BRI EF FOR THE APPELLANTS

Appel | ees do not dispute that settled law forbids courts to
interfere with the internal affairs of a voluntary private associ -
ation unless economc or property rights are involved, and they do
not claim that any such rights are inplicated in this controversy
over whi ch NAACP subgroup’s officers certain nenbers are entitled to
elect. Appellees do not deny that this general principle applies
with particular force where, as here, the organi zation’ s governance
is at issue. Appellees |ikewi se do not disagree that, even in those
rare instances in which courts may entertain lawsuits ainmed at a
group’s internal affairs, association nenbers first nust exhaust
what ever internal renedies the association provides. And appellees
do not take issue with the general rule that, where nenbers suing a
voluntary private association raise a justiciable issue on which
internal remedi es have run their course, the courts owe deference to
the association’s own interpretation of its governing docunents.

For the nost part, rather than contend that the circuit court
adhered to these controlling principles, appellees advance unt enabl e
arguments. First, they assert that neither the NAACP s consi stent
past practice nor the interpretation of its Board warrant consider-
ati on because, appellees claim the Branch Constitution unm stakably
gives three-dollar youth nenbers over the age of 17 the right to
vote in Senior Branch elections. Second, appellees advance several
argunents tenuously based on Maryland corporations |aw, although

that | aw does not apply to either appellant. Third, appellees try



to justify judicial intrusion here by labeling “arbitrary and
capricious” the Board’s interpreting the election provisions in the
Branch Constitution in accord both with consistent past practice and
with the pervasive separate treatnment of youth nenbers in the
structure and operation of the NAACP. Fourth, Appellees assert that
t hey exhausted internal NAACP renedi es before filing suit, although
they did not even invoke the NAACP' s primary mechani smfor resolving
el ection disputes. Finally, Appellees advance the peculiar notion
that the rule of judicial restraint regarding the internal affairs
of voluntary private associations deneans the NAACP and all African
Anericans, and that instead the NAACP should be treated as a
uni quel y i nconpetent ward of the courts.

Appel | ees’ contentions do not obscure the circuit court’s
reversible errors in mslabeling its own construction the “clear”
nmeani ng of the Branch Constitution, in substituting its own judgnent
for that of the NAACP, and in lending unwarranted judicial aid to
plaintiffs who scorned the procedures of the very organization they
sought to restructure.

1. Appellees wurge this Court to disregard the normm
restraints upon judicial intrusion into the internal affairs of a
private voluntary organi zation, contending that the Branch Constitu-
tion clearly guarantees the right to vote in Senior Branch el ections
to three-dollar youth nmenbers over age 17. As we explained in our

opening brief (at 23-24), that is not the case, and the circuit
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court erred as a matter of law in holding to the contrary. The
circuit court reached its conclusion only by both ignoring the
context of the provisions it plucked fromthe Constitutions and by
taking it upon itself to supply mssing terns in preference to those
suppl i ed by the NAACP. 1/

Al t hough separate provisions of +the Branch Constitution
identify the m ninum basic menbership and m ni rum yout h nmenbership
fees (E. 46), and the mninmm voting age for “any nenber in good
standing in Branch elections” (E. 27), no provision answers the
guestion presented here: whether persons who are youth nenbers but
have not purchased regul ar ten-dollar nmenbershi ps may vote in Senior
Branch elections. No provision sets forth the nmenbership fee that
menbers aged 17 to 20 nust pay if they wish to vote in a Senior
Branch rather than in the Youth Council or College Chapter to which
the Branch nust remt all three-dollar youth nmenberships it receives

(E. 40). That om ssion creates an anmbiguity.2/ It is plain that

1/ Appel | ees state incorrectly (Br. 3) that the Branch Consti -

tution is the governing instrument of the NAACP. In fact, the
Nati onal Constitution -- which gives the Board the power to
“establish all major policies” of the NAACP and to “authorize[]” the
Branch Constitution (E. 19) -- prevails over all NAACP docunents

(other than the Articles of Incorporation). The Branch Constitution
states that all Branch activity nmust be “in conformty wth” the
Nati onal Constitution and the directions of the Board, and that each
Branch is “a subordinate unit” of the NAACP that is “subject to the
general authority and jurisdiction of the Board of Directors and the
Association.” E. 36-37.

2/ Appel | ees assert (Br. 7) that, by seeking counsel's advice and
issuing an interpretation of the m ninmum voting age provision, the
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the Board, not a court, should fill that gap. Not only does the
Board have “full power and authority” to establish all nmgjor
policies, anmend the Constitutions, define the NAACP' s principles,
and determne whether the conduct of individuals or branches
conforms to those principles (E 18-19, 33, 48-50), but nenbership
in the NAACP is expressly subject to the “consent of the Board of
Directors,” which also can “create such additional categories of
nmenbershi p and establish such fees as it nmay deem desirable.* E
17.

In addition to its silence about the mininum nmenbership fee
required to vote in the Senior Branch, the Branch Constitution
| eaves undefined (and therefore within the discretion of the Board)
other critical terns relating to eligibility to vote in Branch
el ections. The circuit court, however, denied the Board the right
to give neaning to such ternms as “satisfactory evidence of * * *
nmenber shi p” (E. 37), “bona fide nmenber of the Branch” (E. 43), and
“requi site mni mum nmenbership fee” (ibid.), and instead restructured
t he organi zation fromthe bench

Mor eover, contrary to the circuit court’s inpression, the
Branch Constitution plainly identifies Branch nenbers as those who
are recorded on the rolls of the Branch, and for whom the Branch

receives the local share of dues (E 37, 43). By contrast, the

Board “admt[ted]” that the provision not only has a “plain neani ng”
but that the neaning contradicts the Board's interpretation. On the
contrary, the Board's actions are consistent only with a view that
t he | anguage was anbi guous.
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uncontested evidence showed that three-dollar nenbers’ nanes were
not recorded on the rolls of the Branch, and that instead their
nanmes, and the local share of their dues, went to the appropriate
youth group. E. 40, 133-136, 138-143. On that additional ground,
appel | ees did not prove their case.

As explained in the opening brief (at 22-26), so long as an
organi zati on’s governi ng body gives due consideration to the issues
raised when it interprets its own rules, and its interpretation
conmes within the range of supportabl e readi ngs, the courts nust not
substitute their own judgnent as to what a provision neans. The
Board' s interpretation of the Branch Constitution was clearly within
the perm ssible range, reflecting both the structure of the NAACP in
light of its governing docunents, and its consistent past practice.
The circuit court erred in substituting its own, different interpre-
tation.

2. Appel | ees press several arguments purportedly based on the
Cor porations and Associations Article of the Maryland Code. As we
poi nted out in our opening brief (at 13 n.2), no Maryland cor pora-
tion is involved in this case: def endant NAACP is a voluntary
private association incorporated under the |laws of New York, and
def endant NAACP Baltinore Branch is an unincorporated voluntary
private association.

To the extent that the | aw of corporations controls this case,

the circuit court |acked subject matter jurisdiction. This Court
has held repeatedly that “the courts of this state are w thout

-5-



jurisdiction to hear * * * conplaints” against “a foreign corpora-

tion concerning its internal affairs.” OHara v. Frenkil, 155 M.

189, 194, 141 A. 528, 530 (1928) (conplaint alleging inproper voting
at stockhol ders' neetings). “IT'Quarrels and dissensions” over
internal corporate affairs nust be brought in “the courts of the
state which created the corporation.” [|d. at 193, 141 A at 530.

See also Berger v. Bata Shoe Co., 197 M. 8, 13, 78 A 2d 186, 188

(1951); Condon v. Mutual Reserve Fund Life Ass'n, 89 Ml. 99, 116, 42

A 944 (1899); North State Copper & Gold Mning Co. v. Field, 64 M.

151, 153-155, 20 A 1039, 1041 (1885) (action to conpel restoration
of menbership rights); WIkins v. Thorne, 60 MI. 253 (1883). The
el ection dispute in this case undeniably concerns the internal

affairs of the NAACP: *“the act conplained of affects the conpl ai n-
ant solely in his capacity as a nmenber of the corporation, * * * and
is the act of the corporation * * * through its agents, the board of
directors.” Field, 64 M. at 154, 20 A At 1040. Accordingly, not
only is appellees' attenpt to inpose Maryland corporate | aw on a New
York corporation a frivolous choice-of -l aw suggestion, 3/ but, to the
extent that this action concerns the internal corporate affairs of
t he NAACP, the judgnent nust be reversed and renmanded for dism ssa

on jurisdictional grounds.

3/ E.g., Restatenent (Second) of Conflict of Laws § 304 (1971);
CTS Corp. v. Dynamics Corp., 481 U S 69, 89 (1987) (suggesting
federal constitutional basis for choice of law rule); Edgar v. MTE
Corp., 457 U S. 624, 645-646 (1982) (under Commrerce Cl ause, a state
“has no interest in regulating the internal affairs of foreign
corporations”).
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3. Only the law of wvoluntary private associations even
arguably could give the circuit court power over defendants’
internal affairs; we have shown that, under that |aw, the judgnent
of the circuit court should be reversed. Appellees try to resurrect
their case by arguing (Br. 6-8) that the Board' s refusal to allow
three-dollar youth menbers to vote in Senior Branch el ections was
arbitrary and capricious.4/ That argunent relies on the proposition
that the Board's action anounted to “a change in the way [the NAACP]
governs itself.” ld. at 7.5/ But the uncontradicted evidence
showed precisely the opposite: the consistent NAACP practice has
al l oned youths 17 to 20 to vote in Senior Branch elections only if
they purchase a ten-dollar regular adult nenbership. See NAACP

Opening Br. 5-6.6/ It is scarcely arbitrary or capricious to

4/ Appel | ees al so | aunch accusations (Br. 11) of “fraud” and “bad
faith,” but they do not even begin to support those clainms wth
record evidence (there is none) or |egal analysis.

5/ Appel lees claim (at 2) that the Board “reinterpreted” the
Branch Election Manual and that as a result three-dollar youth
menbers “now’ can not vote in Senior Branch elections. Appellees
identify no evidence either of a prior inconsistent Board interpre-
tation, or of a prior practice allowi ng three-dollar youth nenbers
to vote in Branch el ections.

6/ Appel l ees (at 12) accuse us of “ignor[ing] the affidavit filed
with the pleadings controverting the notion that youth nmenbers never
voted in branch elections,” but appellees did not even nake a futile
effort to have the affidavit adnmtted into evidence at the trial of
this matter. As an out-of-court statement offered to prove the
matter asserted while depriving defendants of the opportunity to
cross-exanm ne the witness, the affidavit plainly is inadm ssible
hearsay that falls within no exception. M. R 5-801 et seq.; see,
e.d., Kapiloff v. Locke, 276 M. 466, 471, 348 A 2d 697, 699-700
(1975); Aaron v. Gty of Baltinmore, 207 Md. 401, 411, 114 A 2d 639,
643 (1955); see Spivey v. United States, 912 F.2d 80, 85 (4th Gr.
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interpret docunments to be consistent with practice; on the contrary,
where a voluntary private organi zation interprets and applies a rule

consistently, no court can interfere. Freeman v. Sports Car O ub of

Arerica, Inc., 51 F.3d 1358, 1363 (7th Gr. 1995).

Appellees also claim that the Board “acted wth caprice”
because it “acted beyond its powers.” Br. 7. The Board acted well
within its powers, however, in interpreting the Branch Constitution.
Not only does it have the power to establish all nmajor policies
governi ng NAACP affairs, but the Board al one has the express power
to authorize the Branch Constitution, not nmerely to interpret it.
E. 18-19. Appellees (at Br. 5-6) characterize the Board s interpre-
tation as an “anendnment” to the Branch Constitution and suggest that
it is therefore violates the Maryland Code. That argunment founders
for several reasons. First, the Board nade no “amendnent,” but
sinply answered a question that was not answered by the text of the
Branch Constitution, and answered it in a way that was consistent
with actual practice. Second, as explained above, appellees’

reliance on the Maryl and Code is m spl aced.

1990) (affidavit filed with pleading is not evidence) (construing
anal ogous federal rule). The affidavit filed with appellees' notion
for temporary restraining order (R 31-36) is inadmssible for the
additional reason that it is irrelevant: the affiant did not state
whet her he purchased his nenbership at the regular nenbership rate.
That he may have voted in Branch el ections as a youth nmenber in the
1950s proves nothing, for the issue in this case is not whether
youths may vote in Branch elections, but whether they may do so
wi t hout purchasing a ten-dollar regul ar nenbership.

- 8-



Third, the cited provisions would not apply even if the NAACP
were a Maryl and corporation. Section 2-607, for exanple, applies
only to amendnents of the corporate charter or the articles of
i ncorporation (see also Mi. Code Ann., Corps. & Ass’'ns, 88 1-101(e),
2-601 to 2-612): no such docunent is at issue. As for Section 2-
109, which governs corporate by-laws, the National Constitution
(which provides for the selection of corporate directors and
officers) explicitly grants the power of anendnent to the Board
alone. E. 33. The Branch Constitution plainly is not the corporate
by-1aws of the NAACP.

Final |y, appellees are m staken when they assert that the Board
cannot amend the Branch Constitution. On the contrary, even the
circuit court recognized that “the Board can decide to amend the
constitution” in order to clarify the fee requirenents for voting
rights. E. 156. And only the Board may anend the National
Constitution (E. 33) with which the Branch Constitution necessarily
must conply (E. 36-37).

4. Appel | ees baldly contend (Br. 8-10) that they exhausted
the NAACP's internal renedies and thus did not resort to the courts
prematurely. On the contrary, appellees did not invoke, nuch |ess
exhaust, the NAACP's principal election renedy: the chal |l enged
bal | ot procedure (E. 55) with review under Section 15 (E. 44-45, 57).
I nstead, appellees rushed into court before even the informal pre-
el ection renmedy under Section 16 had run its course. See NAACP Br.
8-9, 19-20. Menbers nust exhaust internal remedies before filing
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suit; they cannot sinply initiate and then abandon a prelimnary
remedy. By disdaining the internal procedures of the NAACP,
appel l ees forfeited whatever access to the courts they otherw se
m ght have had.

5. Appel | ees conclude (at 10-12) with a bizarre argunent
that, because the NAACP is an inportant social and political force,
its internal procedures should be subjected to greater judicial (and
thus state) control.7/ Appellees contend that letting the NAACP run
its owmn affairs |ike any other private voluntary organi zation is an
act of “judicial paternalisnf that fosters a supposed “general
belief that Americans of African descent are inferior.” Br. 11
Appel l ees insist that the NAACP and its nenbers instead nust be
treated like small children needi ng exceptional supervision by the
courts, not with the sanme hands-off deference that insulates the
internal affairs of the Denocratic Central Commttee, the Federali st

Society, the Sierra Cub, or the Masonic O ders.

7/ Appel l ees also claim (Br. 8, 11) that the courts should inter-
fere in the internal governance of the NAACP because some yout hs,
al ready three-dollar nmenbers, purchased additional three-dollar
nmenber shi ps based on the m srepresentation (presumably by appellee
Little, see E. 76) that those youth nenberships conferred full adult
voting rights in the Baltinore Branch. If the NAACP sonmehow were
vicariously responsible for M. Little's anbitious nisrepresenta-
tions (putting aside the utter failure of any appellee so affected
to present a grievance to the NAACP), the proper renedy for a
contract entered into by wunilateral mstake (where there is no
evidence of intent to mslead) would be rescission -- refunding the
fees for their additional youth nenberships -- not specific
performance. Appellees' m staken purchases provide do not provide
a justification for the circuit court to assune the interna

managenent of the NAACP.
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To state appellees’ argunment is toreject it. |If anything, the
courts and other agencies of the state should take an especially
restrained approach to an organization such as the NAACP. The
hi storical use of state-law injunctions to regulate the conduct and
policies of the NAACP does not invite repetition, whether judicial
intervention is requested by the state or by dissenting nenbers

See, e.g9., NAACP v. Alabama ex rel. Flowers, 377 U S. 288 (1964);

NAACP v. Button, 371 U S. 415 (1963); Louisiana ex rel. Genmllion

v. NAACP, 366 U.S. 293 (1961); NAACP v. Alabama ex rel. Patterson,

357 U.S. 449 (1958). The cited cases suggest that an intrusion by
any instrument of the state into the NAACP's internal affairs --
with the resulting |leverage over its policy-nmaking -- nmay threaten
to interfere with nmenbers’ associational rights under the First
Anrendnent. That alone is a powerful reason to accord the NAACP the
same deference given other groups.

The policy of judicial non-interference in the internal affairs
of private voluntary associations allows people to organize freely
into groups bound together by common interest, without risking a
awsuit every tinme a nenber disagrees with a group’s private
procedures. The policy of judicial restraint also reflects a clear
and di scerning vision of which disputes belong in courts, and which
are better left to private resolution. Seven in ten Anericans
belong to at |east one nonprofit nenbership organization, formng
22,000 national groups and innumerable groups of |esser size and

scope. 1 Encycl opedia of Associations vii, ix (1995). For reasons
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of judicial econony as well as associational liberty, courts |ong
have stepped aside and |let nenbers resolve their disputes on their
own so long as no economic or property right is involved. Nothing
forces appellees to the NAACP, if they are not satisfied with the
NAACP' s separate el ectoral tracks for reduced-rate youth nenbers and
full-freight basic nenbers, they nmay pursue their political goals by
joining other associations, or by formng their own.

Appel | ees have presented no reason to affirm the circuit
court's unwarranted intrusion into the NAACP' s internal affairs.
Both settled | aw and sound policy require the judgnent below to be
reversed and the injunction vacated.

CONCLUSI ON
For the foregoing reasons, the judgnment of the circuit court

shoul d be reversed.
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