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QUESTION PRESENTED

Whether, in thisdiversity action based on lllinoislaw, the court
of gpped serred in affirming summary judgment on the ground that
the plaintiff failed to submit sufficient admissible evidence to make
out a prima facie case of negligent design of an automobile’'s
suspension system.

(i)



I
RULE 29.6 STATEMENT

Pursuant to Supreme Court Rule 29.6, respondent Fuji Heavy
Industries, Inc. (Fuji) statesthat it has no parent company and its
only non-wholly owned subsidiary is Subaru-1suzu Automobile,
Inc., which is 51% owned by Fuji and 49% owned by Isuzu
Motors Limited.
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BRIEF FOR THE RESPONDENT IN OPPOSITION

Respondent Fuji Heavy Industries, Inc. (Fuji), respectfully
submits that the petition for certiorari should be denied.

STATEMENT

Thisdivergty action arises out of arollover accident involving
aSubaru automobile that was manufactured in Japan by respondent
Fuji in August 1981. At thetime of the accident almost eleven
years later, in July 1992, the car had been driven approximately
125,000 miles along roads in the Chicago, Illinois areathat “are
heavily salted during the winter.” Pet. App. 2a. The accident
occurred when the automobile's “rear suspension gave way
suddenly and unexpectedly asaresult of having rusted through.” Id.
a la. Petitioner Navarro, who suffered injuries when she was
thrown from the vehicle during therollover, sued Fuji for negligence
inthedesign of therear suspension, dleging that the suspension was
not completely seded from the elements and thuswas susceptible
to rusting through from the insgde out without providing any visua
clueof that process— et leastif the car weredriven long enough on
heavily salted roads. Thedidrict court granted summary judgment
in Fuji’s favor, and a unanimous panel of the Seventh Circuit
affirmed.

1. Navaroinitidly brought thisactionin lllinois state court.
In her amended complaint, she alleged five claims on behalf of
hersaf and her two minor children (who werea so passengersinthe
car). Againg Fuji sheasserted claimsfor gtrict productsliability and
for negligence. Shea so asserted smilar clamsagainst Subaru of
America, Inc., the U.S. distributor of the automobile. And she
asserted aclamfor negligence against Robert Johnston, the owner
and driver of the vehicle.

Thestatecourt dismissed Navarro’ sgtrict ligbility clamagaingt
Subaru of Americaasbarred by 1llinois sten-year Satute of repose.
It aso granted summary judgment in Subaru of America sfavor on
Navarro’'s claim for negligence. Navarro settled with Johnston.
After Navarro disclosed in responseto interrogatories that she had
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incurred medical expensesin excess of $85,000 asaresult of the
accident, Fuji, the sole remaining defendant, removed the case to
federal court.

The district court dismissed the minors' claims pursuant to
dipulation. It dso dismissed Navarro'sdtrict liability clam against
Fuji as time-barred. That left only asingle claim in the case:
Navarro’s clam that Fuji negligently designed the Subaru’'s
“suspension components, especially theinner arms,” so that they
were “ susceptible to premature corrosion” and “ not adequately
rustproofed.” R. 1, Ex. 1, count 1V, 11 5-8; Pet. App. 2a, 14a.

2. Fuji moved for summary judgment on Navarro' s negligent
design count. Fuji argued that Navarro had failed to “ establish two
essential elements of a prima facie negligent design case” under
Illinoislaw: thefact that “ her 1992 injuriesresulted from adefective
and unreasonably dangerous condition of the car which existed
whenit left Fuji’ scontrol in 1981"; and adeviation by Fuji “from
theapplicable standard of carewhenit designed and manufactured
thecar.” Pet. App. 14a.

Rather than presenting any evidence of itsown in support of its
summary judgment motion, Fuji “ put the plaintiff to her proof” as
permitted under Rule 56 of the Federal Rulesof Civil Procedure.
Pet. App. 5a (citing Celotex Corp. v. Catrett, 477 U.S. 317
(1986)); see generally Celotex, 477 U.S. at 322-24 (stating that
Rule 56 “mandatesthe entry of summary judgment * * * againsta
party who fails to makes a showing sufficient to establish the
existence of an element essentia tothat party’ scase, and onwhich
that party will bear the burden of proof at trial” ; and rejecting the
argument that amovant for summary judgment is required to submit
affidavits in support of the motion). In an effort to satisfy her
obligations under Celotex, Navarro submitted four items of
“evidence’: (1) an “unverified report by Maurice Howes* * * a
‘metdlurgica consultant’”; (2) “a1991 report by the American Iron
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and Sted! Ingtitute” (A1S]) relating to corrosion; (3) arecall notice
relaing to the problem of undetectablerust inthesuspenson system
that wasissued by the company in 1990 (nineyearsafter thevehicle
involved inthe accident was manufactured); and (4) athree-page
affidavit of Crispin Hales, an engineering expert. Pet. App. 163,
4a-5a, 8a.

Thedidrict court granted Fuji’ smotion for summary judgment.
Pet. App. 11a25a. Asan initial matter, the court noted that in
deciding whether Navarro had established a prima facie case, it
could “congder only evidence which would be admissible at trid.”
Id. at 16a. The Howes report, the district court ruled, was
unverified and unauthenticated and thereforeinadmissible. 1d. at
17a Evenif admissible, thedistrict court added, the Howesreport
would “not have any bearing on whether Fuji knew or should have
known about the defect, whether the defect caused Navarro's
injury, or whether Fuji failed to use areasonable standard of care.”
Id. at 18a.

Thedistrict court concluded that the 1990 recal notice and the
AlSl report wereadmissiblebut of very limited valuein establishing
aprimafaciecase. The 1990 recall notice, the court explained,
“could only be used for the limited purpose of establishing that the
car's suspension system was defective,” but would “not be
admissibleto show that Fuji knew or should have known about the
defect, or * * * failed to use areasonable standard of care at the
timerelevant to thislawsuit, the 1981 date of manufacture.” Pet.
App.16a Smilarly,the AlS report, dthoughadmissible, “ contains
littlewhich could aid thetrier of fact in proving any contested issue
intheinstant case” and “does not aid Navarro in her search for a
prima facie case.” Id. at 23a.

Turningtothethree-page affidavit of Crispin Haes, thedidrict
court concluded that it was “inadmissible under Federal Rule of
Evidence 702.” Pet. App. 18a. Initially, the district court noted
that theadmissibility of expert testimony isgoverned by thisCourt's
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decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993). SeePet. App. 19a. Under Daubert, the court
explained, experts* cannot float their conclusionson cushionsof air;
they must rest those conclusions upon foundetions built from reliable
scientific explanation.” Pet. App. 19a. Haes saffidavit, however,
failed to satisfy that requirement. For example, “Hales professes
that Fuji knew of the defect in the suspension arm becauseit issued
the 1990 recdl notice but does not even attempt to show abasisfor
any such knowledge’; “ satesthat the corrosion caused thefailure
of the suspension arm and theloss of control of the car” but “does
not explain how [Hales] knowsthis’; and assertsthat Fuji failed to
apply theknowledge and skill ordinarily used by reasonably well
qualified engineers but “makes no attempt to explain what that
knowledge or skill would have been.” 1d. a 20a-21a. In addition,

Haes satesthat Fuji was aware that users of the car could not
detect the corrosion. Haes does not mention whether corro-
sion or problemswith the suspension arm would be detectable
during deal er-performed or other professionally-performed
routine or scheduled maintenance. * * * Halesintuitsthat Fuji
was aware of the levels of road salt and corrosion to which
cars operating in the “Rust Belt” were exposed.

Id. at 20a-21a. Based onits extensive review of Hales s affidavit
(seeid. at 20a-22a), the district court thus concluded that it * sets
forth no reliable foundation for its conclusions’ and “ do[es] not
satisfy even alibera reading of the Daubert requirements.” Id. at
2083, 22a.

Having excluded Haes s affidavit asinadmissible, the district
court dated that “[€]ven condruing evidence and drawing inferences
in favor of Navarro,” petitioner had “failed to establish a prima
faciecaseof negligent design.” Pet. App. 25a. Thedistrict court
accepted Fuji’ s alternative argument that, at most, the Subaru
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“simply wore out” and that Fuji could not be held liable on that
basis. Id. at 24a. The court explained:

Both of Navarro’s experts stated essentially that the car’s
suspension arm simply deteriorated over time. Even if the
court wereto accept those experts, neither expert’ stestimony
would show that such wear occurred as aresult of Fuji’s
negligencein 1981.

Ibid. Thus, the court entered summary judgment infavor or Fuji.
Id. at 25a. Navarro’smotion to alter or amend the judgment was
subsequently denied. Id. at 26a.

3. A pand of the Seventh Circuit unanimoudy affirmed. Pet.
App. 1la-10a. At the outset, the court of appealsexplained that a
negligent design claim under Illinoislaw is governed by an * objec-
tive’ test that focuses on what “Fuji should have done about rust in
light of what it should have known” in 1981. Id. a 3a To
demonstrate that the Subaru’s rear suspension’s design was
defective, thecourt of gppeals continued, Navarro wasrequired to
“show * * * that due carerequired Fuji to design the rear suspen-
sionin such away that it either would not rust even if driven for
many yearsin Chicago or, more plausibly, that if it did rust the rust
would show so that the suspension could bereplaced beforeit gave
way.” |d. at 4a.

The court then examined thefour items proffered by Navarro
inopposition to Fuji’ s summary judgment motion and considered
whether they sufficed to establish aprima facie case of negligent
design under Illinois law. The Howes report, the court first
explained, wasunverified and thus* properly ruled inadmissible’ by
thetrial court. Pet. App. 5a; see alsoibid. (stating as well that
Howesreport “in any event added nothing material to the [Hal €]
affidavit”). Asforthe1990recall noticeand AlSI report, the court
of appedls, likethedigtrict court, treated them as admissible but of
very limited vaue. Therecdl notice, the court stated, “ adds nothing
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to the [Hal€] affidavit” becauseit “merely showsthat in 1990 (for
thereisno indication that Fuji discovered the problem earlier and
sat onit) Fuji discovered the problem of undetectablerusting.” Id.
a 8a. Andwhilethe AlSl report contained “ someevidencethat in
the early 1980s Japanese cars were not as resistant to rust as
Americancarswere,” it contained no “evidencethat thedifference
created an incremental hazard great enough to make the Japanese
cars defective.” Ibid.

Turning to the Hales affidavit, the court of appeals explained
that the district court was “only haf right in finding that [it] * * *
flunked the Daubert test.” Pet. App. 5a. Thus, Hales' s examina-
tion of theaccident vehicle, and hisresulting explanation of “ how the
accident had come about” through “the insdious corrosion of the
rear suspension,” wasfully admissible. 1d. at 6a. Nevertheless,
Hales sassertion that the rear suspension’ sdesign was negligent
and unreasonablein 1981 was completely lacking in any support.
Id. at 7a. The court of appeals explained:

[A]t most the affidavit isevidencethat Fuji should haveknown
back in 1981 that its rear suspension might rust through in
highly corrosive driving environments. Thereisno indication
that responsible engineers at the time thought the hazard
considerable because undetectable, and therefore worth
guarding against and if so by what means, or that Fuji could
have redesigned the suspension to avoid the hazard at acost
commensurate with the expected accident cost, which might
reasonably have seemed dight — or indeed at any cost. The
affidavitissilent about what auto manufacturerswere doing
about corrosion in 1981.

Ibid. Thus, the court of appeasrgected asnot “grounded in* * *
an expert sudy of theproblem” and“ nakedly conclusiond” Haes's
assertion that the Subaru’ s rear suspension had been negligently
designed.
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The court of appealsal so rejected Navarro’ s contention that
“the gapsin the expert’ s affidavit would have been filled if only
[Fuji], before moving for summary judgment, had deposed the
expert.” Pet. App. 7a. “[T]hereisno duty,” the court explained,
“to cross-examine or depose your opponent’ s witnesses so that
they can supplement the testimony they failed to give on direct
examinaion or inthar affidavit.” Ibid. Andfindly, the court uphed
thedigtrict court’ sdenia of Navarro’ s post-judgment motion. Id.
at 8a9a’

REASONS FOR DENYING THE PETITION

Asthe foregoing account of the proceedings below makes
clear, theoutcome of thisdiversity action turned, intheend, onthe
quantum of evidence presented by petitioner Navarroin support of
her claim that Fuji acted negligently in 1981 when it designed the
rear sugpension of theaccident vehicle. Thedistrict court ruled that
Navarro’' sproffer failed to make out aprima facie case of design
defect under Illinoislaw, and granted summary judgment to Fuji. A
pand of the Seventh Circuit unanimoudly affirmed, againrelyingon
ahighly fact-intensive (and necessarily case-specific) examination
of the evidence presented by Navarro to the trial court.

Inan effort to transform the court of appedls’ fact-bound ruling
into oneworthy of this Court’ sreview, and ultimately to persuade
this Court to hold this case pending the outcome of General
Electric Co. v. Joiner, No. 96-188, the petition for certiorari
targets the Seventh Circuit’ s determination that a certain portion of
theaffidavit of petitioner’ sexpert was so conclusory in nature that
it wasproperly ruled inadmissible by thetria court under Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). In

1 Indicta, the Seventh Circuit disagreed with Fuji’s “ alternative ground
for upholding the district court’s judgment, that the Subaru *just wore
out.”” Pet. App. 3a-4a.
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petitioner’ sview, this aspect of the court of appeals decison gives
rise to the following question presented:

What isthe standard of appellatereview for tria court deci-
sions excluding expert testimony under Daubert * * * in a
summary judgment proceeding whentheexpert hasnever been
deposed or voir dired by the trial court?

Pet. i. Asweexplain below, however, that question isnot properly
or squardly presentedinthiscase; and, evenif it were, the question
could not possibly beanswered in away that would ater the result
below. Accordingly, review should be denied.

1. Thetrid court inthiscaseruled that Hales saffidavit was
inadmissbleunder Daubert. Inaffirming, the Seventh Circuit panel
made no mention of the*“abuse of discretion,” “ manifestly errone-
ous,” or “heightened abuse of discretion” standards of review that
petitioner maintains have been adopted by the variouscircuits. Pet.
4-5. Instead, the Seventh Circuit plainly applied denovoreview to
thedigtrict court’ sdecison. The court of appeals made no effort to
separate out the admissibility ruling (which petitioners say is
reviewableonly for manifest error inthe Seventh Circuit) fromthe
summary judgment ruling (reviewabledenovo); instead, it applied
de novo review to all issuesin the appeal. Thus, the Seventh
Circuit declared — without acknowledging any discretioninthetrid
court— that the district court “wasonly half right in finding that the
expert’ s affidavit flunked the Daubert test.” Pet. App. 5a. There
isnot the dlightest trace of deferenceto thetria court’ srulingsin
Chief Judge Posner’s opinion for the panel.

Because the court of appeals applied de novo review to the
trial court’ srulings, petitioner could not possibly benefit from any
resolution of the question presented. There isno more exacting
standard of review than de novo. She hasalready benefited from
denovoreview of adecision that, it must be remembered, wasin
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Fuji’s favor. It follows that the resolution of the question she
presents (or for that matter any decision by this Court in Joiner)
could not possibly change the outcome of this case. For that
reason, review should be denied.

2. Review should also be denied because petitioner has
waived any argument that sheisentitled to aheightened standard of
review under Daubert. In her court of appeals brief, petitioner
acknowledged that the district court’ sexclusion of Haes saffidavit
was reviewable under an abuse of discretion standard. See Pet.
C.A.Br. 1 (identifying pertinent issue on apped as”[w]hether the
District Court abused itsdiscretion in finding that the affidavit of
plaintiff’sexpert, Crigoin Hales, Ph.D., wasinadmissible’); id. a 8
(stating that the “tria court has broad discretion in ruling on the
admissibility of evidence, including expert testimony,” and noting
that “the Court of Appealswill reverseinthe event of an abuse of
that discretion”); id. at 8-9 (arguing that exclusion of Hales's
testimony wasan “abuse of discretion”). Compare Pet. 4 (dating,
inconsigtently, that Seventh Circuit applies” manifestly erroneous’
standard of review). Having conceded that an abuse of discretion
standard governstheissue, petitioner haswaived any right to clam
amore exacting form of gppellate review in this Court or the court
below.

3. Thiscase, moreover, doesnot cleanly present theadmis-
ghility question becausethelower courts discusson of admissibility
was intertwined with their evaluation of whether the testimony
contained in the Hal es affidavit would (if admitted) establish aprima
facie case. The district court, for example, not only ruled that
Hales's affidavit was inadmissible but also stated:

Both of Navarro’s experts stated essentially that the car’s
suspension arm simply deteriorated over time. Even if the
Court were to accept those experts, neither expert’s
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testimony would show that such wear occurred as a result
of Fuji’ s negligencein 1981.

Pet. App. 24a (emphasis added). In view of the district court’s
aternative holding that Hales' stestimony, even if admitted, would
not have sufficed to defeat summary judgment, the outcomeinthe
trial court would be no different if Hales' stestimony were ruled
admissible.

Similarly, the court of gppeds, in discussng the admissibility of
Hales saffidavit, took painsto point out thelack of probative value
of theinadmissble satementsmadein that affidavit. SeePet. App.
5a8a. Thus, the Seventh Circuit opined that Hales s statement that
Fuji was aware of the specia corrosion problemsin Chicago was
“correct[] but inconsequent[ial].” Id. a 6a. In like manner, the
court noted that Hales' s assertion that Fuji knew that road salt
could haveacorrosive effect on the rear suspension “amountsto
nothing more than the truism that a manufacturer of asted product
ischarged with dementary knowledgethat sdtiscorrosve.” 1d. at
7a. Becausethe Seventh Circuit strongly suggested that much of
theinadmissibletestimony of Haleswasin any event of littleor no
probative value, it remains unclear whether the admissibility
discussion was necessary to the court of appeals holding. Under
these circumstances, this Court should follow its usud practice of
decliningto review issuesthat were not squarely passed upon by the
court below.

4. Review should aso be denied because the Seventh
Circuit’ sdecison, insofar isit actualy rested on theconclusion that
aportion of Hales saffidavit wasinadmissible, wasplainly correct.
Asprevioudy explained, the court of gpped s concluded thet certain
portionsof the Hales affidavit were admissble, thereby disagreeing
with thedistrict court’ swholesale exclusion of the affidavit. Asto
other portionsof the affidavit, the appellate court indicated that they
wereinadmissible but went on to explain why they nevertheless
would not (if admitted) suffice to establish a prima facie case.
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Indeed, the only statement in the Hales affidavit that the court of
gppedssadwas"inadmissble, because nakedly conclusond,” but
which the court did not go onto say alsofell short of aprimafacie
case, was Hales s assertion that the rear suspension’s design in
1981 was “negligent and unreasonable.” Pet. App. 7a, 8a.

That portion of Hales's affidavit, however, was obviously
inadmissible because it consisted of nothing more than a bare
assertion with respect to the ultimate issue in the case — whether
the 1981 design was, infact, theresult of negligence. Asthe court
of appeals correctly noted, the affidavit “ contains no support”
whatsoever for that “nakedly conclusional” statement, and “a
conclusion without any supportisnot * * * entitled to the dignity of
evidence.” Pet. App. 7a 8a. As the district court correctly
explained, testimony of thiskind cannot withstand “even alibera
reading of the Daubert requirements.” Id. at 22a.

5. Petitioner makes avariety of other arguments that are
either meritlessor irrelevant to the sole question presented in the
petition. SeeS. Ct. Rule 14.1(a) (“Only the questions s&t out in the
petition, or fairly included therein, will be considered by the
Court.”). Thus, petitioner maintainsthat the result in this case would
have been different if it had been brought in another jurisdiction.
Pet. 5-9. Inview of the fact-bound and case-specific nature of
rulingson motionsfor summary judgment, that argumentisdifficult
if not impossible to prove. In any event, the cases cited by
petitioner do not lend any support to this contention.

Equally meritlessis petitioner’ s repeated suggestion (see Pet.
4, 5-8, 10) that Daubert screening is unavailable, or rarely
available, at the summary judgment stage or in the absence of a
preliminary hearing under Rule 104(a) of the Federal Rules of
Evidence. That argument is soundly refuted by Daubert itself,
whichteachesthat tria courts”remain(] freeto* * * grant summary
judgment” when expert testimony isinsufficient to raiseagenuine
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issue of material fact. 509 U.S. at 596. And finaly, petitioneris
wrong to suggest (Pet. 9-10) that the Seventh Circuit’ sapproachto
Daubert issuesisunduly strict or conflictswith Daubert itself. In
any event, the only question presented in the petition hasto do with
the standard of appelate review, not how Daubert is applied by the
trial court.

CONCLUSION
The petition for awrit of certiorari should be denied.
Respectfully submitted.
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