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BRIEF OF PLAINTIFFS-APPELLEES

PRELIMINARY STATEMENT
Since 1995, Wisconsin has endeavored to foist upon other sovereign Statesits own vision of the
ideal recycling program. Rather than confining itself to exhortation, Wisconsin hasinstead resorted to
coercion, threatening to obstruct the interstate commerce of its sister States unless they succumb to
Wisconsn’sdemands. Wisconsin has now passed two statutes— the first of which this Court already has

held unconstitutional, and the second of which is the subject of the present appeal — banning from



Wisconsn' slandfillsall waste generated in communitiesthat fail to adopt and enforceaWisconsin-dictated
recyclinglaw. It isundisputed that Wisconan's current statutory ban, like its predecessor, explicitly turns
solely on the status of the law in the jurisdiction of origin of the waste, rather than on any inherent
qualities of agiven waste |oad or even whether the waste has been subjected to rigorousrecycling. Wis.
Stat. Ann. 88 287.07, 287.11; Wis. Admin. Code, Ch. NR (“NR”) 544.04(2). Wastethat isfrom a
jurisdiction that hasenacted Wisconsin'slaw isadmitted; waste that isfrom ajurisdiction that hasnot is
excluded, even if its content isidentical to that of admissible waste.

This Court struck down thefirst of these statutes, Wis. Stat. Ann. 8§ 159.11, in 1995, as a patent
violation of the Commerce Clause of the Constitution. See National Solid Wastes Management Ass' n
V. Meyer, 63 F.3d 652 (7th Cir. 1995) (“ NSWMA1”). Foiledinitsfirst effort to dictate the recycling
laws of its sister States, Wisconsin returned to the drawing board.  Theresult isWis. Stat. Ann. §
287.11, astatute that, while differing cosmetically from Section 159.11, sharesall of its constitutional
infirmities.

Because the uncongtitutionality of Section 287.11 is clear as amatter of law, and the factual
disputes defendant invokes either are non-existent or are immaterial to the constitutional questions
presented, the district court’s ruling that the statute is unconstitutional should be affirmed.

JURISDICTION
Appellant’ s statement of jurisdiction is complete and correct.
ISSUES PRESENTED
1 Whether Wisconsin's ban on waste from jurisdictions that fail to enact a Wisconsin-dictated

recycling law unconstitutionally encroaches upon the sovereignty of other States.



2. Whether Wisconsin's waste ban violates the Commerce Clause.
STATEMENT OF FACTS

Because Section 287.11isidentical in al material respectsto Section 159.11, adescription of the
origina law and of the reasonsthis Court ruled it uncongtitutiona is necessary — and, indeed, virtudly all
that is necessary — to understand why Section 287.11 is unconstitutional .

A. Section 159.11

In 1990, Wisconsin enacted alaw banning the disposal in Wisconsin of acomprehensivelist of
recyclable materials. See Wis. Stat. Ann. 88 159.01-159.97 (1992) (recodified at Wis. Stat. Ann. 88
287.01-287.11). Becauseitisvirtualy impossbleto entirely exclude the banned materidsfrom any given
waste! |oad as Section 159.07 required (R-13 1 14; R-33 1 14; R-50 11142, 47 (SA-62-64)) .2 the law
exempted waste generated in communities that adopted an “ effective recycling program” gpproved by the
Wisconsin Department of Natural Resources (“DNR”).

To dispose of waste in Wisconsin, therefore, a generator was required to persuade his or her
community to enact and enforce an “ effectiverecycling” law whosetermsweredictated by Section 159.11.
That provison mandated that the community’ slaw must (1) order residentsto separate their waste or send
it toaseparation facility; (2) order building owners and tenantsto participate in the community’ srecycling
program; (3) forbid anyoneto dispose of or incinerate recyclables separated under Wisconsin' sprogram,
(4) createapublic education program designed to instruct citizens about the prohibitions againgt landfilling

recyclables and the benefits of recycling; (5) create a system for collecting recyclables from local

1 We use the terms “waste” and “municipal solid waste” interchangeably throughout this brief.
2 Werefer to our Supplemental Appendix as“SA” and Defendant-Appellant’s Appendix as“A.”
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residences, (6) create a system for the processing and marketing of the recyclables collected by each
community; and (7) mandate“ adequate enforcement” of Wisconsin’s entire program. Implementing
regulations aso required communities annually to submit detailed documentation of their implementation
and enforcement efforts to Wisconsin’'s DNR for itsreview. NR 544.07, 544.10.

Rightfully jealousof their sovereignty, al but ahandful of the out-of-state communitieswhose
citizens had sent waste to Wisconsin declined to capitul ate and adopt Wisconsn' sstandards as of thetime
of the condtitutional chalengeto Section 159.11. Hence, Section 159.11 erected awal around Wisconsin
that prevented the importation of dmost al municipa solid waste. See R-50 [ 32-33, 44, 49 (SA-60-61,
63; A-29); R-16 11118, 19 (SA-12) (when Section 159.11 wasin effect, Waste Management’ sWisconsin
landfills experienced over 98% reduction in the amount of out-of-state waste they received).

B. Thelnvalidation Of Section 159.11

NSWMA and severd waste disposal companies challenged Section 159.11in the United States
Digrict Court for the Western Didtrict of Wisconsin. That court upheld the “ effective recycling program”
requirement but this Court reversed. Firgt, this Court explained, Section 159.11 violated the Commerce
Clause’ s prohibition against direct regulation of interstate commerce by requiring the application of
Wisconsin law and Wisconsin standardsto “commerce occurring wholly outside Wisconsin.” NSAMA
I, 63 F.3d at 661. Second, the law impermissibly discriminated against interstate commerce by
conditioning accessto Wisconsin' slandfillson the status of thelaw inthejurisdiction in which thewaste
was generated. 1d. at 661-662. The Court expressly considered and rejected Wisconsin' sargument that

it lacked any nondiscriminatory meansof reducing recyclables disposed of in Wisconsin, finding such means



— arequirement that waste be processed by amaterialsrecovery facility (“MRF”) prior to disposa —
in the statute itself. 1d. at 662.

Third, the Court concluded that, even if its “characterizations of the Wisconsin scheme as
discriminatory and adirect regulation of interstiate commercewere found to be erroneous,” Section 159.11
“still could not pass muster under thetest of Pikev. Bruce Church, Inc., 397 US 137, 142 (1970).” 1d.
a 663. Any putative benfit that Wisconsn might derive from requiring an out-of-state community to enect
and enforce the Wisconsin law was far outweighed by the burdens that such arequirement would place
upon interstate commerce. |bid.

Throughout its opinion, this Court condemned Wisconsin' suse of the threat of atrade blockade
to force other sovereigns to adopt its recycling scheme. It observed, for example:

The Wisconsin statute creates an embargo on waste from a hauler from another state, or a

community within that state, unlessthat politica entity has decided to adopt the Wisconsin view of

environmental management. No matter what the alternate approachesto recycling may offer in
termsof environmental benefitsand costs, awaste generator/hauler can passthe Wisconsin border
only if itscommunity has opted for theWisconsin plan. Similarly, theWisconsin disposal siteis

deprived of the waste from out-of-state not because it is more noxious than waste produced the
Wisconsin way, but smply because it comes from acommunity whose ways are not Wisconsin's

* % %

Id. at 661-662. Seealsoid. at 660-661 (“[ T]he Wisconsin statute seeks to force Wisconsin's judgment
with respect to solid waste recycling on communitiesinits Sster states* at the pain of an absolute ban on
the flow of interstate commerce.’”) (quoting Baldwin v. G.AF. Sedlig, Inc., 294 U.S. 511, 524 (1935)).
In sum, this Court concluded, Section 159.11 plainly violated the Commerce Clause. The Supreme Court

subsequently denied defendant’ s petition for certiorari. NSWMA |, 517 U.S. 1119 (1996).



C. Section 287.11

Undeterred by this Court’ s congtitutiona ruling, Wisconsin returned to the drawing board to draft
afunctiondly identica replacement statute. Wisconsin'’ snew statute— Section 287.11—isnothing more
than acosmetically tucked reenactment of Section 159.11. Although severa changeswere made, all the
materid uncongtitutional provisons, saveone, remain unatered; andthat dterationwill haveno discernibly
mitigating effect.

Wisconsin purports to have eliminated all the constitutional infirmitiesin the prior statute by
amending Section 159.11(2€). That section provided that “[a] n out-of-state unit’ s solid waste management
programisan effective recycling programif itisin compliance with dl recycling requirementsimposed by
the state in which the out-of -state unit islocated and has al of the components under sub[section] (2).”
Wis. Stat. Ann. § 159.11(2e) (1992). The replacement provides:

An out-of-gtate unit’ s solid waste management program is an effective recycling programif it has

all of the components under sub. 2 (a) to (em) and (f) to (i) and applies those components, as

appropriate, to materia sthat are to be disposed of, converted into fuel or burned in this state and
to persons who generate those waste materials.
Id. (Supp. 1998) (newly added material emphasized) (A-27).

Thischangeleavesin placeal of the constitutiona flawsthat caused theinvaidation of the prior
statute. Under the new statute, just as under the old one, out-of-state wasteis banned from Wisconsin
unlessitsjurisdiction of origin succumbsto Wisconsin' swill by adopting Wisconsin' srecycling law, using
its public voice to endorseit, and appropriating fundsto enforceit. The new statute continues expresdy
to discriminate on the basis of the status of the law of thejurisdiction in whichthewasteis generated. And

likethe old statute, the new statute will havethe practica effect of regulating commerce occurring entirely

outside of Wisconsin because, asthe State itself has argued (NSWMA |, 63 F.3d at 662) and its own



experts have conceded (R-42 Exh. O (SA-39)), it will beinfeasible for an out-of-state jurisdiction to
administer a* gplit ordinance’ mandating compliance with Wisconsgn laws asto somewaste, itsown laws
asto other waste, and possibly other States' |aws as to the remainder.
D. The Invalidation of Section 287.11 By the Court Below

Thedistrict court was not deceived by the statute’ sdlightly altered appearance. Observing that
“[iJn most relevant respectsthe law hasbeen left asit was’ when the Seventh Circuit first invaidated it, the
district court granted plaintiffs motionfor summary judgment, holding the revised statute uncongtitutiona.
Firg, the court held, Section 287.11 uncongtitutionaly mandatesthat “[ o] ut-of -state waste can be disposed
of inWisconsin only if the community where the waste originates adopts an ordinance which incorporates
the mandatory components of the Wisconsin recycling programintoitslaws.” R-57-7 (A-8). Echoingthis
Court’ s observationsin NSWMA | that Wisconsin had improperly used atrade embargo to bend other
Statestoitswill, thedistrict court explained that such conditional embargoesintrude upon the sovereign
prerogatives of other States, “impoding] [Wisconsn' g policy choicesupon itsneighbor[s].” R-57-13-14
(A-14-15). That, the court indicated, isa per se constitutional violation. Seeibid.

Next, thedistrict court held, by “ condition[ing]” the entry of out-of-state wasteinto Wisconsin
“upon the enactment of Wisconain’ srecycling program by the out-of-state community,” thelaw * continue] g
to discriminate againgt out-of -state waste on the basis of the status of the law in the community of origin.”
R-57-13 (A-14). The court observed (ibid.) that the Satutory revisons had not dtered that discrimination
or theexistence of non-discriminatory aternativesinthedightest — afact “which doomsthe statutetofail”
not only under the strict scrutiny applicableto such facialy discriminatory statutes but aso “under the

balancing test of Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).” The court identified two such



alternativesabout which there could be no genuinefactua dispute. First, defendant himself repeatedly
argued in hisbriefson summary judgment that waste haulers havethe “ ability to achieve the god s of the
Wisconsinlegidature’ by “ effectively implement[ing] on their own effective recycing which would remove
recyclablesfrom thewaste stream.” R-57-15 (A-16) (emphassadded). Thus, rather than imposing those
obligationson other sovereigns, Wiscons n could imposethem on haulersby contract or condition of access
to Wisconsin disposal facilities. 1d. Second, it wastoo late to dispute the existence of the MRF option:
this Court “ha[d] previoudy determined [in NSAWVMA 1], in view of afull record on appeal including
defendant’ sevidence presented at trial,” that Wisconsin “could realizeitsgoal to conserve landfill space
and protect the environment by mandating that all waste entering the statefirst betreated at amaterials
recovery facility.” 1d.

Thedidtrict court additionally concluded that there was no genuine dispute thet “ the practica effect
of thelegidation” would beto “require]] out-of-state communities to apply Wisconsin's program to all
waste whether bound for Wisconsinor not.” R-57-11 (A-12). The court pointed (R-57-11-12 (A-12-
13)) to the statement of defendant’s own expert, Catherine Cooper (R-42 Exh. O (SA-39)) that
administration of a“split ordinance’ mandating compliance with Wisconsin law asto Wisconsin-bound
waste and home-state laws as to waste not bound for Wisconsin would beinfeasible. The court cited
Cooper’ stestimony that it isdifficult for acommunity to “ send two messages at once where one sector is
requiredto recycle and another isnot,” especialy when the Stateitself would have no way of knowing
which generatorswere sending waste to Wisconsin. R-57-12 (A-13) (paraphrasing R-42 Exh. O (SA-
39)). Based on defendant’ s concessions, the court concluded, there was no genuine disputethat it would

beimpossiblefor aStateto target Wiscons n-mandated education and enforcement efforts solely at those



citizens (an ever-changing group) who generated waste bound for Wisconsin, while remaining freeto
advocate and enforce its own policies with respect to other citizens. R-57-12-13 (A-13-14).
Accordingly, Wisconan’ slaw meant thet, if out-of-state citizenswereto have accessto Wisconsin landfills
at dl, their jurisdictionswoul d beforced to adopt Wisconsin' srecycling law asapplied to all their waste,
including waste Wisconsinwould never see: an extraterritorial regulation of commercethat thisCourt
already had held violated the Commerce Clause. See R-57-4 (A-5) (quoting NSWMA I).
SUMMARY OF ARGUMENT

Thedidtrict court correctly concluded that Wisconsin’ samendment of itsrecycling statute hasdone
littleto ameliorate the constitutional infirmitiesthat caused thisCourt to invalidate the statutein NSMMA
|. Chief among thoseinfirmitiesisthat thelaw persistsin intruding upon the sovereignty of Wisconsin's
sster States. Just like Section 159.11, Section 287.11 usesthe threat of aborder blockade asameans
of arrogating the enforcement power, budget, and even public voice of other sovereigns to execute
Wisconsin's own policy objectives. For that reason alone, Section 287.11 is unconstitutional .

Section 287.11 aso continuesto violate the Commerce Clause. It discriminatesfacialy against
out-of-state waste generators on the basi s of the status of thelaw intheir homejurisdictions; andit will have
adramaticdly and differentidly redtrictive effect on the importation of waste from out-of -state communities,
few of which have consented to subject themsavesto Wisconsn’ sdominion. Aswith Section 159.11, the
existence of at least one less discriminatory aternative is undeniable; indeed the record irrefutably
establishes the existence of three. First, defendant has repeatedly conceded that each of the critical

elementsof Wisconsin' srecycling law, including enforcement of the mandatory source separation rules,



could be accomplished by haulers at least aseffectively as by the out-of -state sovereigns on whom the law
currently inflictsits burdens. Second, the text of the Wisconsin statute itself suggests that the use of
performance stlandards measuring the amount of recyclablesdiverted or the quality of recycled wasteisan
effective means of reducing the recyclable content of waste destined for Wisconan’slandfills. Third, this
Court dready hasruled that arequirement that waste be subjected to separation at a MRF before burid
isaviable aternative to Wisconsin's differential waste ban.

Section 287.11 also fails even the more lenient Pike balancing test applicable to wholly
nondiscriminatory laws, because its burdens on interstate commerce and sovereignty greetly outweigh the
minimal benefits Wisconsin derivesfrom regulating thelaws of other States, rather than regulating the
content of waste that enters the State more directly. See NSWMA |, 63 F.3d at 663.

Findly, Section 287.11 continuesto havetheimpermissblepractica effect of regulating commerce
that occurswholly outside of Wisconsin. Becauseit isnot feasible to administer a“ split ordinance,” under
which severd States' different recycling laws must be gpplied to different waste depending upon wherethe
haulers chooseto shipit, jurisdictionswill beforced to apply Wisconsin'slaw either to al of their waste
ortononeatal. Asaresult, onthoserare occasionswhen an out-of-state jurisdiction chooses to submit
to Wisconsin' s stringent requirements, Wisconsin' srecycling law will dictate the treatment of all of that
jurisdiction’ swaste, including waste that will never reach Wisconain. Such an extraterritoria effectisper

se unconstitutional.
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STANDARD OF REVIEW
This Court reviewsthe digtrict court’ sgrant of summary judgment de novo. Donovan v. City of
Milwaukee, 17 F.3d 944, 947 (7th Cir. 1994). To prevent summary judgment, “[t]he non-moving party
** * mugt identify specific factsto establish that thereisagenuinetriableissue’ and “ show[] morethan
mere metaphysical doubt asto the materia facts.” Smithv. Severn, 129 F.3d 419, 425 (7th Cir. 1997)
(citation omitted). If the nonmovant failsto present evidence sufficientto sustain averdict in hisfavor, this
Court will affirm the grant of summary judgment. Ibid.
ARGUMENT

SECTION 287.111SPER SE UNCONSTITUTIONAL BECAUSE IT INTRUDES UPON
THE SOVEREIGNTY OF WISCONSIN'SSISTER STATES

Few principles are moredeeply embedded in the congtitutional structure of our Nation than “the
autonomy of theindividua Stateswithin their respective spheres.” Healy v. Beer Ingt., 491 U.S. 324,
335-36 (1989). Seealso Printzv. United States, 117 S. Ct. 2365, 2376 (1997) (the principle that the
States” retain[] ‘aresiduary andinviolable sovereignty’” withintheir borders*isreflected throughout the
Condtitution’ stext”) (quoting THE FEDERALIST No. 39, at 245 (J. Madison)); id. at 2381 (“It isan essentid
attribute of the States' retained sovereignty that they remain independent and autonomouswithin their
proper sphere of authority.”). Under our Congtitution, the States are coequal sovereigns, each governing
with independent authority itsown territory within afederal system. See, e.g., Heath v. Alabama, 474
U.S. 82,89(1985) (“ The Statesare equal to each other ‘in power, dignity, and authority, each competent
to exert that residuum of sovereignty not delegated to the United States by the Congtitution itself.””)
(quoting Coylev. Smith, 221 U.S. 559, 567 (1911)).

Asthe Supreme Court recently reaffirmed, the indispensable constitutional corollary to that
principle of coequal state sovereignty isthat “no single State” may “imposeits own policy choice on
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neighboring States.” BMW of N. Am.,, Inc. v. Gore, 517 U.S. 559, 571 (1996). The sovereignty of each
State implies alimitation on the sovereignty of al others. Seeibid. See also Pennoyer v. Neff, 95 U.S.
714, 722 (1877) (“The severd States are of equal dignity and authority, and the independence of one
impliesthe exclusion of power from all others.”). Withinitsterritory, therefore, every State possesses
exclusve authority to legidate (in those areas not expresdy reserved for Congress) free from theintrusion
of other sovereigns. See Printz, 117 S. Ct. at 2381.

Accordingly, inawiderange of contextsand under various congtitutiona provisions (including the
Commerce, Full Faith and Credit, and Due Process Clauses), the Supreme Court has consistently
condemned States effortsto project their laws and regulatory policies across their borders into the
territoriesof their sister sovereigns. See, e.g., Bonapartev. Tax Court, 104 U.S. 592, 594 (1881) (“No
State can legidate except with referenceto itsown jurisdiction.”); Bigelow v. Virginia, 421 U.S. 809, 824
(1975) (“ A State does not acquire power or supervision over theinterna affairs of another State merely
because the wedlfare and hedlth of its own citizensmay be affected when they travel to that State.”); New
York Lifelns. Co. v. Head, 234 U.S. 149, 161 (1914) (“[1]t would be impossible to permit the statutes
of Missouri to operate beyond thejurisdiction of that State, * * * without throwing down the condtitutiona
barriers by which all the States are restricted within the orbits of their lawful authority and upon the
preservation of which the Government under the Congtitution depends. Thisisso obvioudy the necessary
result of the Condtitution that it hasrarely been called in question* * * .”); Huntington v. Attrill, 146 U.S.
657, 669 (1892) (“[l]awshave noforce of themselves beyond thejurisdiction of the state which enacts
them”); Pacific EmployersIns. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 504-505 (1939)

(“Full faith and credit does not here enable one state to legidate for the other or to project itslaws across
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gatelines S0 asto preclude the other from prescribing for itsdf the legal consequences of actswithinit.”);
Edgar v. MITE Corp., 457 U.S. 624, 643 (1982) (plurality) (“*any attempt “directly” to assert
extraterritorial jurisdiction over personsor property would offend sister States and exceed theinherent
limits of the State’ s power’”) (citation omitted); Brown-Forman Distillers Corp. v. New York Sate
Liquor Auth., 476 U.S. 573, 582-583 (1986) (condemning New York’s attempt to “project its
legidation” into other States); C & A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383, 393 (1994)
(condemningamunicipdity’ sregulatory effort to reducethede eteriouseffectsof out-of-town disposa sites
because “[t]o do so would extend thetown’ s police power beyond itsjurisdictional bounds’); Great Atl.
& Pac. Tea Co. v. Cottrell, 424 U.S. 366, 380 (1976) (“Mississippi is not privileged under the
Commerce Clauseto forceits own judgments asto an adequate leve of milk sanitation on Louisanaat the
pain of an absolute ban on the interstate flow of commerce in milk.”).

Section 287.11 flagrantly violatesthiscongtitutiond principle. Not only hasWisconsin endeavored
to“imposeitsown policy choice[s] on neighboring States” (BMW, 517 U.S. at 571),7 it has attempted to
commandeer the core sovereign powers of those sister States to implement them. Specifically, Section
287.11 endeavorsto arrogate the legidative, police, and even taxing and spending powers of out-of-state
sovereigns by coercing them (by threat of atrade embargo) to enact, enforce, and devote resourcesto

implement Wisconain'slaw. Section 287.11 explicitly requires out-of-state sovereignsto subordinate their

3 Inaneffort to distinguish BMW, defendant denies that “Wisconsin is attempting to impose its own policy
choices on other states,” which it purports to agree “are assuredly free to fashion their own regulatory
approaches to solid waste management within their borders.” Br. 41. But that is precisely what Wisconsin
isdoing. Rather than monitoring the waste that goesinto its landfills, Wisconsin is monitoring the legidation
of other States, attempting to force them to monitor the waste that goes into Wisconsin'slandfills (and, asa
practical matter, even the waste that does not). It is difficult to imagine a starker instance of a State
“impog[ing] its policy choice[s] on other States.” BMW, 517 U.S. at 571.
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own policy choicesto Wisconsin' s by mandating, under pain of acommerce ban, that they enact alaw
dictated by Wisconsin. Addinginsult toinjury, Section 287.11 coerces other sovereignsto usetheir public
voicesto conduct “ public education” programs advocating and endorsing not their own, but Wisconsin's,
policy choices. Thus, the statute would, for example, require an Illinois community to conduct or sponsor
apublic education program advocating (and threatening to enforce) a mandatory recycling program for
Wisconsn-bound waste, even if such amandatory program might directly conflict with that community’ s
own public policies. SWALCO communities, for example, expressly considered and rejected a
Wisconsin-style program, opting instead for effective but different recycling programs. R-15 3-6.4
Wiscongin'slaw attempts to force those communities to abandon those policy choices as a condition of
unfettered commercial access to Wisconsin's landfills.

Section 287.11 also explicitly commandeers the taxing and appropriations functions of other
sovereignsby requiring themto providethe equipment, supplies, and personnd necessary toimplement and
enforcethe Wisconsin-dictated ordinances. And, asinterpreted by DNR, Section 287.11 subordinates
those sovereignsto Wisconsin by requiring themto keep recordsfor Wisconsan' s use and to submit annual
reports to DNR so that it can review the sufficiency of their efforts. NR 544.07, 544.10. This

unprecedented effort to control coequal sovereigns renders Section 287.11 irredeemably uncongtitutiond.

4 Wisconsin's recycling agenda likely will conflict with the recycling policies of most out-of-state
communities. Although “[t]he vast majority of states, and the federal government, have enacted policiesto
promote the same goal — the reduction of landfilling through increased recycling,” Wisconsin's own multi-
point recycling program remains absolutely “unique among the states.” R-22 {3, 5 (SA-21-22).
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Defendant complains (Br. 40) that the “district court * * * cited no authority for the existence of
aper serule’ agangst a State “requiring” other Statesto “regulate]] in aparticular way” if that “isthe most
effectivemeansof achieving the state’ slegitimategods’ and Wisconsin subjectsitsown citizenstosmilar
regulations. See also id. at 38. But, as the cases described above (at pp. 10-12) establish, the
condtitutiond principleof coequa state sovereignty prohibitsaStatefrom“requiring” (Br. 40) another State
or its municipalities to do anything. No State is empowered to use threats to commandeer another
sovereign’ slegidature or town council, dragoon its employees, drain itstreasury, and forceit to fineits
citizens, al to effectuate the first State’ sown policy goals. To permit that kind of encroachment ona
State’ s core powers, whenever forcibly enlisting another State’ s assi stance would be “the most effective
means of achieving the [regulating] state' slegitimate goas,” would destroy the very nature of our Federa
system. Just last Term, the Supreme Court declared that the Federal government itself lacksthe power
to intrude upon and arrogate thudy a State’ s core powers (Printz, 117 S. Ct. at 2380-2381); “[t]he States
are,” of course, “no less sovereign with respect to each other than they are with respect to the Federa
Government.” Heath, 474 U.S. at 482.

Courts frequently have condemned the practice, exemplified by Section 287.11, of holding
interstate commerce hostage to coerce other Statesto enact legidation furthering the enacting State’' s paro-
chid policy goas. In Cottrell, for instance, the Supreme Court declared that “a State may not ‘usethe
threat of economic isolation asawegpon toforce sster States” to adopt itslegidative sandards. 424 U.S.
at 379. Seealsoid. at 380 (*Mississippi isnot privileged under the Commerce Clauseto forceitsown
judgmentsasto an adequatelevel of milk sanitation on Louisianaat the pain of an absolute ban on theinter-
state flow of commercein milk.”). This Court reached the same conclusion in NSWMA |, rebuking
Wisconsinfor attempting toimposeitspolicy choicesregarding recycling upon itsneighbors by threat of
an embargo. 63 F.3d at 660-661. From the perspective of state sovereignty, the flaw in Section 159.11

15



was that it required out-of-state communities to adopt and enforce Wisconsin law (on pain of not being
permitted to export their waste to Wisconsin) and thereby deprived those communities of the discretion
to set their own policies and enact their own laws. Section 287.11 retains, undtered, precisely the same
defect.

Defendant inssts, however, that Section 287.11 regulatesonly “ disposal of solid waste occurring
insgdeitsown territory” and hence does not infringe state sovereignty. Br. 41. But that assertionisfase.
Section 287.11 attempts to regulate not merely disposal, but other States' regulation of disposa; and it
isthat effort that transgresses the sovereignty of other States. Cf. Printz, 117 S. Ct. at 2379 (even
Congresslacksthe power “‘ to regul ate state governments' regulation of interstate commerce’”) (citation
omitted).

Thetwo casesrelied upon by defendant (Br. 41) — Minnesota v. Clover Leaf Creamery Co.,
449 U.S. 456 (1981), which upheld aMinnesotalaw prohibiting in-state sdles of milk in plastic containers,
and Mainev. Taylor, 477 U.S. 131 (1986), which upheld a state law banning the import of live bait fish
— areingpposite. Minnesotadid not command other sovereigns to outlaw the production of plastic
containers. Nor did Mainedirect other sovereignsto imposeaparticular regulatory scheme upon their
fisheriesto eiminatetherisk of avirusinfish exported to Maine. Instead, those States applied their [aws
only to private actors. Section 287.11 iswholly different inkind. It directs out-of-state communitiesto
enact and implement Wisconsin law to Wisconsin' ssatisfaction. What defendant failsto grasp, in short,
isthat the problem with Section 287.11 isnot that it “requires some action by those generating wastein
neighboring gates’ (Br. 41), but that it impresses neighboring Statesthemselves (or their subdivisons) into

Wisconsin's service.
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Findly, defendant evinces aprofound misunderstanding of our Nation’ sfedera systemwhen he
castigates the district court for failing to consider “the impact of [its] decision on the sovereignty of
Wisconsin,” which heingsts“will beimpaired if [Wisconsin] isbarred” from arm-twisting itsSster States
into adopting itsrecycling legidation. Br. 42. Seealsoid. at 12. Although Wisconsin has the power to
regul ate the content of the waste disposed of initsfacilities, it lacksthe power to commandeer thelegidative
authority of other sovereigns. The power to enact legidation compelling nationwide compliance with
Wisconsin' srecycling program isvested exclusively inlegidatorsin Washington, notin thosein Madison.
SeeBMW, 517 U.S. at 571 (*while we do not doubt that Congress has ample authority to enact sucha
policy for theentire Nation, it isclear that no single Statecould do so, or even imposeitsown policy choice
on neighboring States’). Because Wisconsin has assumed for itself power vested in Congressand has
sought to make its law the law in other States, Section 287.11 is per se unconstitutional.

. SECTION 287.11 VIOLATESTHE COMMERCE CLAUSE

Exactly likeits predecessor, Section 287.11 violatesthe Commerce Clausein threedistinct ways.
SeNSWMAL|, 63 F.3d at 658-663. Firgt, it discriminates against interstate commerce by conditioning
accessto Wisconan disposd facilitieson the status of the law of thejurisdiction of origin, notwithstanding
the existence of far lessdiscriminatory and intrusive alternatives for reducing the recyclablesthat are
deposited there. Second, itsburdensfar outweigh its benefits even under the Pike balancing test, especidly
inlight of the existence of dternativesthat would accomplish Wisconsn' sgod equaly effectively. Third,
although Wisconsin has tacked a clause onto the statute purporting to limit its reach to waste shipped to

Wisconsin, the Satute asapractica matter will continueto regulate, impermissbly, commercid transactions
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with no connectionto Wisconan. Each of these featuresindependently compelsinvaidation of the Satute.

A. Section 287.11 Imper missibly Discriminates Against | nterstate Commer ce

1 Section 287.11 discriminates on itsface and in practical effect

Wiscongan'srecyding law continuesto discriminate againg interstate commerce in exactly the same
manner asit did thelast timethis Court reviewed it: it conditionsawaste generator’ saccessto Wisconsin's
markets on the status of thelaw in the generator’ s State or community. This Court aready hasexplicitly
held that that feature of Wisconsin’ swaste ban “work[s] adiscrimination oninterstate commerce’ that is
unconstitutional. NSAMMA |, 63 F.3d at 661-662. Seealsoid. (condemning thelaw because®[n]o matter
what the alternate gpproachesto recycling may offer in terms of environmenta benefitsand codts, awaste
generator/hauler can passthe Wisconsin border only if its community has opted for the Wisconsin plan™).

None of the modificationsWisconan hasmadeto the statute dtered (or waseven designed to alter)
the statute’ s explicit discrimination on the basis of the status of the law in other jurisdictions? Thus, this
Court is presented with an issueidenticd to the oneit decided against defendant in NSAMMA | inaholding
necessary toitsdecison. See63 F.3d at 661-662. Under thedoctrine of collatera estoppel, that decison
isconclusive here. See Kunzelman v. Thompson, 799 F.2d 1172, 1176 (7th Cir. 1986). Aswe show

below, the Court’s decision in NSWMA | is not only conclusive, but correct.

®> The only significant modification defendant has made to the statute since this Court invalidated it in
NSWMA | was purportedly to limit its extraterritorial reach. But that factor had no bearing on this Court’s
finding of discrimination. See 63 F.3d at 661-662.
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a. Section 287.11facially discriminatesbetween different wasteloads
based on the status of the law in the community in which thewaste
isgenerated

Thefacial discriminationis apparent from thetext of the statute itself. Section 287.11 explicitly
distinguishesamong different |oads of waste based solely upon the status of thelaw of their communities
of origin. Before admitting out-of-state waste, Wisconsn does not say “tell mewhat isinthiswaste.” Nor
doesit even say “tdl mewhether thiswaste hasbeen subjected to rigorousrecycling.” Insteed, it demands:
“tell mewherethiswasteisfrom.” If Wisconsin determinesthat the waste isfromacommunity that has
enacted the Wisconsin law, then that waste is admitted to Wisconsin. Waste that is not from an approved
community isexcluded, evenif itsrecyclable content isotherwiseidenticad to, or even markedly lower than,
that of admissible waste.

The Supreme Court has held that such provisons, which confer different trestment depending soldy
upon the status of the law of another State, are facially discriminatory. In New Energy Co. v. Limbach,
486 U.S. 269 (1988), for example, the Court held that an Ohio law giving atax credit for fuelscontaining
ethanol produced either in Ohio or in a State that had passed alaw granting acredit to fuels containing
Ohio ethanal “onitsface appearsto violate the cardina requirement of nondiscrimination” and therefore
was subject to the “* strictest scrutiny.”” Id. at 274-275 (quoting Hughes v. Oklahoma, 441 U.S. 322,
336 (1979)). The Court explained that the Ohio provision “explicitly deprives certain products of * * *
beneficid * * * treatment because they are made in certain other Sates.” Ibid. (emphasis added). Just
like the Ohio law, Wisconsin' s recycling law withholds a benefit (there, atax credit; here, accessto
landfills) based solely on the status of thelaw of the State of origin. See also Sporhasev. Nebraska, 458

U.S. 941, 957-958 (1982) (holding that a Nebraskalaw conditioning other States' accessto Nebraska' s
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water on their adoption of a policy granting reciprocal rights to Nebraska citizens was “facialy
discriminatory” and therefore subject to the “* strictest scrutiny’”) (citation omitted); Austin v. New
Hampshire, 420 U.S. 656 (1975).

At least three other courts of appeals have reached similar conclusions. See Hazardous Waste
Treatment Council v. South Carolina, 945 F.2d 781, 791 (4th Cir. 1991) (expressing disapproval of
a South Carolina ban on waste from States that South Carolina had concluded had failed to enact
sufficiently environmentally protective laws, because “ South Carolina does not appear to have been
empowered to [penalize]” other States); NSWMA v. Alabama Dept. Envtl. Mgt., 910 F.2d 713, 717,
720 (11th Cir. 1990) (condemning aban on waste from States whose laws and environmenta policies
Alabamadeemed inadequate), modified, 924 F.2d 1001 (1991); Hardagev. Atkins, 619 F.2d 871, 873
(20th Cir. 1980) (“ Oklahoma cannot ‘ use the threat of economic isolation as aweapon to force’ other
datesto enact substantialy smilar legidation* * *.”) (citation omitted) (quoted with approval in NSAMMA
|, 63 F.3d at 660).

Defendant suggests(Br. 17) that Section 287.11 isnondiscriminatory becauseit “ even-handed[ly]”
“Imposes exactly the same conditions on out-of-state waste and out-of-state communities as on in-state
waste and in-state communities.” But the fact that in-state communities must overcome similar obstacles
to commerceis of no consequence. “The [statute] isno less discriminatory because in-State or in-town
[generators] are also covered by the prohibition.” Carbone, 511 U.S. at 391. Accord Fort Gratiot
Sanitary Landfill, Inc. v. Michigan Dept. Natural Resources, 504 U.S. 353, 361-362 (1992) (“a State
* * * may not avoid the strictures of the Commerce Clause by curtailing the movement of articles of

commercethrough subdivisions of the State, rather than through the Stateitself”); Dean Milk Co. v. City
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of Madison, 340 U.S. 349, 354 n.4(1951) (itis“immaterid that Wisconan milk from outside the Madison
areais subjected to the same proscription as that moving in interstate commerce”’). Thefatal flaw of
Section 287.11 isthat it discriminates on the basis of a characteristic (the status of the law) that is
inextricably linked to location. Itisequally asdiscriminatory aswould be aban onimports from any
jurisdiction (in-state or out-of-state) the name of which beginswith “17; like such a ban, it facially
contravenes the most basic Commerce Clause rule that trade barriers may not be erected around territorid
borders. See Camps Newfound/Owatonna, Inc. v. Town of Harrison, 117 S. Ct. 1590, 1599 (1997)
(“oneof thecentra purposesof [the] negative Commerce Clause’ isto“[a]void[] th[€] sort of * economic
Balkanization'” that causes “‘commerce [to] be halted at state lines'”) (citations omitted).

In addition, Section 287 explicitly imposes upon out-of -state citizensasubstantial burden that
Wisconsin citizens do not bear: that of persuading their locd legidaturesto enact aWisconan law managing
solid waste in a manner that conforms with Wisconsin’s waste priorities. See Wis. Stat. Ann. 88
287.09(2)(a), 287.07(1m) - (4), 287.05(12). The very same law that bans waste from out-of-state
communitiesunlessthey enact the Wisconsin-dictated ordinance(id. 8 287.07) mandatesthat all Wisconsin
communities adopt amunicipal solid waste management system, whose chief componentsincludethe
centra features of that ordinance (seeid. 8 287.11). Specificdly, dl Wisconsan communities are required
by law to develop aprogramfor the* separat[ion], collect[ion], stor[age], processing] and market[ing]
solidwastes’ (id. 8§287.09(2)(b)(2)) that effectuatesthe State’ sban onrecyclables(id. § 287.07(1m)-(4))
and prioritiesof recycling, reusng, and reducing the amount of municipa solid waste (id. § 287.12(a)-(c)).

That mandateis, of course, satisfied by adoption of Section 287.11. Out-of-state communities, in contrast,
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may not similarly be required to adopt alaw consistent with Wisconsin’ spriorities Thus, Wisconsin's
law explicitly givesin-state generators asignificant advantage over out-of-state generatorsin persuading
their jurisdictionsto enact Section 287.11, whichisan absolute predicate to accessto Wisconsin disposa
facilities.”

Aswe next explain, thediscrimination in Section 287.11 based on the status of the law of the
originating community resultsin dramaticaly different accessfor out-of-state waste and in-State generators
to Wisconsin's disposal facilities.

b. Wisconsin’ swasteban will haveadramatically dispar ate effect on
out-of-state waste, banning almost all out-of-state waste from
Wisconsin whileallowing all in-state waste to be disposed of there

Therecord unequivocally confirmsthis Court’ sconclusionthat “Wisconsin' seffectiverecycling

program legidation‘discriminate[s] in practical effect against interstate commerce.”” NSWMMAL, 63 F.3d

6 In addition, other jurisdictions may have their own parochial reasons for precluding their citizens from
exporting waste to Wisconsin, perhaps to redirect waste to their own, governmentally owned facilities.
Wisconsin's law empowers those communities to restrict the flow of commerce by declining to accede to
Wisconsin'sdemands. Section 287.11 therefore enables other States to accomplish arestriction of commerce
through inaction that the Commerce Clause would forbid if accomplished directly. For example, an effort by
Hennepin County, Minnesota (which borders Wisconsin) to prohibit exportation of waste generated within
its borders was recently held unconstitutional. See Ben Oehrleins & Sons & Daughter, Inc. v. Hennepin
County, 115 F.3d 1372 (8th Cir.), cert. denied, 118 S. Ct. 629 (1997). But Hennepin County can accomplish
much the same export ban simply by refusing to adopt Section 287.11.

" Defendant al so appearsto suggest (Br. 38-40) that the waste ban is nondiscriminatory because, unlikewith
other reciprocity statutes, the status of the law in the community of origin actually “ makes a substantive
differencein the content of the waste remaining for disposal”: waste from a State that mandates recycling
will, he claims, have fewer recyclablesinit. But that argument is not relevant to the question whether Section
287.11 discriminates on the basis of the status of the law in the community of origin; there can be no dispute
that it does, explicitly. SeeWis. Stat. Ann. § 287.11. Instead, defendant’ s argument is directed to the issue
of whether the law survives the strict scrutiny to which such discriminatory legislation is subjected, i.e.,
whether the use of an out-of-state community’ s law as a proxy for waste content effectuates a legitimate
purpose and whether any effective, less discriminatory alternatives exist. Aswe show below in Section
[1(A)(2), that argument — that the status of the law in other States is areliable proxy for waste quality for
which there is no substitute — lacks any support.
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a 661. Itisundisputed that whileall in-State communitieshave“ effectiverecycling programs’ (R-42 Exh.
P, a 2 (SA-47)), very few out-of-state communitiesthat, prior to the ban, shipped substantial amounts of
wasteto Wisconsin landfillsfor disposal haveapplied for or received approval fromthe Wisconsn DNR
to operate “ effective recycling programs.” R-50 11 32-33, 44, 49 (SA-60-61, 63; A-29). Seealso R-22
17 (SA-22). Thus, if permitted to go into effect, Wisconsin's waste ban indisputably would exclude no
Wisconsin waste, while barring the vast bulk of out-of-state waste# “When the [discriminatory] effect”
of thelegidaionisthat “powerful, acting as an embargo on interstate commerce without hindering intrastete
sales, the[ Supreme] Court treatsit asequivaent to astatute discriminating interms.” National Paint &
Coatings Ass'n v. City of Chicago, 45 F.3d 1124, 1131 (7th Cir. 1995). A clearer case of
discriminatory impact than this one can hardly beimagined. Cf. West Lynn Creamery, Inc. v. Healy, 512
U.S. 186, 196 & n.12 (1994) (invalidating apricing order that waslikely to havethe discriminatory effect
of “*caud/ing] local goodsto constitute alarger share, and goods with an out-of -state source to constitute

asmaller share, of thetota salesinthemarket’”) (citation omitted); Kassdl v. Consolidated Freightways

8 Thepossihbility that out-of -state communities* could shield [their] residents” from Wisconsin' sdiscriminatory
ban by passing the Wisconsin law does not cure the constitutional defect of the discrimination. Austin, 420
U.S. at 666-667. The Supreme Court hasrepeatedly held that it isthe current state of affairsthat counts: the
constitutionality of alaw cannot be evaluated on the presumption that other States will enact particular
legidation. Seeid.; Travisv. Yale & Towne Mfg. Co., 252 U.S. 60, 82 (1920) (“New Y ork has no authority
to legidate for the adjoining states; and we must pass upon its statute with respect to its effect and operation
inthe exigting situation.”). In any event, the parties agree that if the last waste ban is any indication — and
it must be, asthereisno reason that out-of -state communitieswoul d be significantly moreinclined to subject
themselvesto therestrictions of this Wisconsin law than the last — this ban will cause the volume of out-of -
state waste accepted by Wisconsin facilities to plunge precipitously. R-50 149 (A-29) (“If the ‘effective
recycling program’ requirement is permitted to go into effect, and only those 14 out-of-state communities
whose recycling programswere previously approved as ‘ effective’ under Wis. Stat. § 159.11 apply for and
gain Wisconsin gpproval of their recycling programs, at least approximately 95% of the out-of-state municipal
solid waste currently disposed of in Wisconsin will be excluded from disposal in Wisconsin as of October 1,
1999.”). Seealsoid. at 11 32-33 (SA 60-61); R-16 118, 19 (SA-12); R-18 4 (SA-14).
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Corp., 450 U.S. 662, 676 (1981) (differential burden); Southern Pac. Co. v. Arizona, 325 U.S. 761,
781-782 (1945) (same).

2. Therecord unequivocally establishes the existence of not just one, but
three, lessdiscriminatory alter nativesto Section 287.11

A datutethat di scriminatesagaingt out-of -state commerceeither explicitly or insubstantia practica
effect issubject to the " * strictest scrutiny.”” New Energy, 486 U.S. at 274 (quoting Hughes, 441 U.S.
at 337); Yoorhase, 458 U.S. at 957-958 (same). Wisconsin' s waste ban suffers from both defects. And
as defendant correctly concedes (Br. 16), strict scrutiny is almost always “fatal” in fact. Camps
Newfound/Owatonna, 117 S. Ct. at 1601. “When a state statute directly regulates or discriminates
against interstate commerce, or when its effect isto favor in-state economic interests over out-of-state
interests, the Court generally has ‘ struck down the statute without further inquiry.”” NSAWMA, 63 F.3d
at 657 (quoting Brown-Forman, 476 U.S. at 579). See also National Paint, 45 F.3d at 1131 (faciadly
discriminatory statutes and statuteswith * powerful’ discriminatory effects are both subjected to the most
rigorous scrutiny). Defendant therefore bears “an extremely difficult burden” to prove that no less
discriminatory alternatives exist. Camps Newfound/Owatonna, 117 S. Ct. at 1601.

Defendant hasfailed to meet his burden on summary judgment of presenting a genuine issue of
material fact about the existence of alessdiscriminatory aternative. That isnot surprising: we cannot
imagine any circumstance in which the only means by which a State can accomplishiitsregulatory goasis
by insisting that other sovereigns adopt and enforce regulations, rather than by regulating the subject of its

concerndirectly. If Wisconsn’sgod isto limit the recyclablesthat enter itslandfills, it surely can mandate
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that result directly rather than by commanding other sovereigns to achieve that goal on its behalf.
a. Defendant not only does not dispute, but affirmatively argues, that
haulers can effectively run and enforce a mandatory source
separation program for waste destined for Wisconsin
In an gpparent effort to divert attention from the primary viable aternative the digtrict court found,
defendant rebutstheviability of an aternative thedistrict court never addressed. We are unableto find any
explicit discussoninthedigtrict court’ sopinion to the alternative defendant allegeswasimproperly “found
by the district court — inspection of individua loads of garbage at the landfill to ascertain the degree of
recycling.” Br.36-382 Thedternativethedistrict court did consider at the cited page (R-57-15 (A-16))
isthat the* components’ of the recycling program“such as establishing a collection system and adopting
asystem for processing and marketing recyclables can be performed by waste haulers,” rather than by
the other sovereigns on whom the law currently imposes those obligations, “asa condition of their license
or [by] agreement.” Id. (emphasisadded). And that alternative— requiring haulers, rather than other
States, to mandate and monitor recycling asacondition of accessto Wisconsn landfills— isan dternative
defendant never mentions, much less disputes.
Defendant’ s reluctance to debate the feasibility of that alternative isnot surprising, since, asthe
district court correctly noted (R-57-15 (A-16)), it was defendant who established its existence and
feasibility inthefirst place. Defendant and his expertsrepeatedly declared throughout the proceeding

below that haulers can perform the duties currently imposed on Wisconsin's sister States and their

subdivisions at least as efficiently and effectively. To sample but afew such concessions:

° Because the existence of three viable dternativesis clear from the record, it is unnecessary for plaintiffs
also to arguetheissue of border inspections as an aternate ground for affirming the district court’ sdecision.
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An out-of-gtate community can rely on the haulersto implement many of thefeatures of an effective
recycling program, such as establishing collection, processing and marketing systems, notifying
generatorswhose waste might be trangported to Wisconan of the requirement to separate thelisted
recyclables, educating the public, keeping records and filing reports, as well as to ensure
compliance by generators with program requirements.

R-34 1 3.

Many of the responsibilities about which plaintiffs complain can be placed on the shoulders of the
waste haulers, asacondition of licensure, such asthe notification of customers of the separation
requirement; education efforts; and recordkeeping and reporting requirements. * * * Thisis
precisely what many Wisconsin communities already do.

R-30 pp. 11-12 (SA-25-26).

[ T]he hauler [could be required to] notify awaste generator whose waste might be transported to
Wisconsin of therequirement to separate thelisted recyclables. 1n addition, the haulerscan be
required to implement many of the other features of the program, such as establishing collection,
processing and marketing systems, notifying generators and educating the public, keeping records
and filing reports.

R-32 14 (A-45).

Many of theitemslisted [in the Wisconsn recycling satute], such as establishing a public education
program (a.)(1); establishing a collection system (a.)(6); adopting asystem for processing and
marketing recyclables (a.)(7); provision of equipment or means necessary to implement the
requirements (a.)(9); record-keeping (b.)(2); and filing an annual report (b.)(3), can al be
performed by waste haulers* * *.

R-33 11 15(a) (A-24).

Indeed, defendant’ sexperts stated that haulers can effectively perform not only those structura and

educationa aspects of the statute, but even the quasi-sovereign functions of mandating and enforcing

compliance with the recycling rules, al as a condition of their contracts:

An out-of-state community can also rely on the hauler to ensurethat agenerator, if itswasteis
bound for Wisconan, separatesthe listed recyclable materids. Many Wisconsn communitiesdo
precisaly this; i.e. they requirethehauler to ensure compliancewith the program requirements. The
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hauler can be subject to specific requirements, through a license or contract, to provide the
community assurance of compliance by generators sending waste to Wisconsin.

R-31 1 10 (A-42). Enforcement would be ssmple: haulers would be required by contract with the
Wisconsin facility to decline to accept the waste of any generator who does not engage in source
separation. Seeid. ¥

In sum, defendant has affirmatively argued that virtualy every aspect of itsrecycling program can
be performed not only as effectively, but at least as efficiently, by waste haulers.

Defendant nonethel ess can be expected to persist in maintaining that the only effectiverecycling
program is a sovereign-imposed recycling program. Defendant argues (Br. 38-40), for instance, that
“requiring mandatory source separation for awaste stream makes a substantive difference in the content
of the waste streamlining for disposal, as opposed to leaving recycling voluntary.” Similarly, defendant
trumpets the allegedly undisputed fact that “[m]andatory recycling programs are more effective than

voluntary recycling programs.” Br. 9 (citing R-22 110; R-35 10 (SA-28-29)).% But defendant isusing

10 Indeed, defendant has even argued that the haulers could be required to perform the source separation
themselves, rather than relying upon or requiring generatorsto perform that function. Brief for Defendant-
Appelleeat 34 n.12, NSWMMA | (“acommercia building owner can* * * arrange for its hauler to separate
and process its waste”).

11 Defendant is mistaken in suggesting that this“fact” isundisputed. Intheir alleged concession, plaintiffs
expressly noted, consistent with their view that hauler-mandated programs are an effective alternative, that
““mandatory recycling’ isnot synonymous with a Wisconsin-dictated ‘ effective recycling program.”” R-35
110 (SA-28-29). Thus, plaintiffs understood defendant’ s proposed fact to refer to the efficacy of recycling
that is“mandatory” not necessarily in the sense of “mandated by ordinance,” but in the sense of mandatory
for the waste generators, whether enforced by hauler mandate, ordinance, or otherwise. Indeed, defendant
himself defined the term “mandatory” in the same way in the proposed facts to which plaintiffs were
responding. See R-22 18 (SA-22) (“an effective recycling program” “is a mandatory recycling program
requiring waste generatorsto separate specified recyclable materia sfrom waste prior toitscollection”). See
also R-19 Plaintiffs’ Answers to Interrogatories p. 3 (SA-16). In any event, plaintiffs also expressly
“dispute[d]” the proposed fact “insofar as defendant alleges that Plaintiff SWALCO admitted that mandatory
recycling is without exception more effective than voluntary recycling,” even as those terms are properly
defined. R-35 110 (SA-28-29).
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the wrong comparator. The question is not whether “mandatory” programs are more effective than
“voluntary” programsbut instead whether soverelgn-mandated programsare more effective than hauler-
mandated programs. The answer, provided by defendant’s own arguments and admissionsin this case
(seesupra pp. 25-26), isindisputable: they arenot.2 No evidencein the record suggeststhat the quality
of recycled waste differs depending upon whether the hauler or the jurisdiction itself administers the
components of the law; and defendant has conceded that each of the components of the law can be
adequately performed by the haulers. The system would work equally well, as defendant has
acknowledged, if theobligationsWisconsin currently thrustsupon out-of -state communitieswereinstead
borne by haulers asacondition of their permission to deposit wastein Wisconsin facilities. If sovereign
involvement isnecessary at dl, Wisconsin can provideit. It can mandate that Wisconsin disposd facilities
require haulers to impose and enforce source separation requirements as a contractual condition of

depositing waste there.

2 We have found no factsin the record suggesting otherwise. Defendant’ s affiants' sole reference to the
efficacy of hauler-certification is a fact-free speculation by Nicholas Artz that it “ appears questionable”
because “it may be difficult to be certain that awaste load is only from customers signed up to comply with
Wisconsin requirements,” and there therefore may be “a greater potential for violations and a greater need
for monitoring.” R-23117. Mr. Artz cited neither an example nor statisticsto buttress his specul ation about
whether hauler certification “may” be problematic. Such “‘[d]enias in the form of legal conclusions,
unsupported by documentation of specific facts, areinsufficient to create genuineissues of material fact that
would preclude summary judgment.’” Jersey Central Power & Light Co. v. Township of Lacey, 772 F.2d
1103, 1109 (3d Cir. 1985) (citation omitted).
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b. TheWisconsin statuteitself establishesthefeasibility and efficacy
of performance standards as an alter native

Wisconsin'sinterest in reducing the amount of recyclablesthat find their way into Wisconsin
disposal facilities would be served equally well by alaw that ssimply requires results smilar to those
produced by Wisconsin' srecycling program, with no prescription asto how thoseresults are achieved &
Performance standards would measure either the volume of recyclable waste diverted from Wisconsin's
landfillsor another rdliableindicator of recyclablesremaininginloadsdesignated for buria inWisconsin's
landfills. Theviability of performance standards as an dternativeis plain from theface of thestatute and
implementing regulations, which themselves impose such standards.

Section 287.11(2)(dm) mandates (effective in 1999) volume-based solid waste fees for
communitiesthat do not separate by weight or vol-ume 25% of their municipa solid wastefor recycling.
Theformulafor determining whether acommunity has met thisrecycling god is set out in NR 544.04(6).
Inaddition, under NR 544.05(1)(a)(4), systemsfor collecting recyclablesfrom singlefamily and 2-4 unit
residences must meet collection performance stan-dards that require collection of anumber of pounds per
person per year of variousrecyclable materia's, including newspaper, magazines, various containers, and
packaging. NR544.17 Table 1. Thus, Wisconsin aready determines recycling success by measuring the
quantity of recyclables removed from waste.

Defendant nonethel ess asserts (Br. 37-38), without citation to the record, that a results-based
system might bedifficult to administer. But itsdeclarations(id.) that theissue of feasibility “isfraught with

factual issuesof the sort that need beresolved through trid” are nothing morethan declarative statements

13 Defendant devotes a page (Br. 36) to arguing that the excessive burden of reviewing individualized
recycling programs precludesimplementation of the performance standard option. Contrary to defendant’s
evident assumption, however, we have never argued that Wisconsin can or should review the means by which
out-of -state communities achieve the required diversion rates. Instead, we argue that Wisconsin's only
appropriate concern is with the results of those out-of-state programs.
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unsupported by any evidence of the sort necessary to preclude summary judgment. SeelnreMorris
Paint & Varnish Co., 773 F.2d 130, 135 (7th Cir. 1985) (“dlegationsin [appellant’ 5] affidavit are so
conclusory, and so devoid of specific factua content, that they are insufficient to creste amaterid issue of
fact”).

Inany event, no evidence of afactud issue that defendant might have presented would have been
sufficient to refute the conclusive presumption in the Wisconsin statute that performance standards area
feasibleand effective means of reducing theamount of recyclablesdisposed of in Wisconsin. ThisCourt
held in NSWMA | that, when the “legislation itself makes clear that there is an available, less
discriminatory aternative that could servethe State’ s purpose,” that fact is dispositive, defendant’ sfactud
contentionsto the contrary notwithstanding. Compare 63 F.3d at 662 (emphasis added) with Brief for
Defendant-Appellee at 11, NSWMA | ¥

C. ThisCourt hasalready held that M RFsareaviablealter nativeand
defendant is collaterally estopped from relitigating the question

ThisCourt held unequivocaly in NSAMMA | that thereisan effective, nondiscriminatory aternative
to Wisconsin' s discriminatory recycling law: a requirement that haulers use a MRF to separate out

recyclablesprior to depositingwastein Wisconsinfacilities. Asthedistrict court accurately observed (R-

14 Defendant also evinces some confusion about his burden on summary judgment, complaining that plaintiffs
did not raise the “performance standard” aternative until the reply stage and, similarly, that “the [district]
court d[id] not suggest what standards would be applied.” Br. 37. But plaintiffsdid raise the suggestion of
performance standards in their opening brief, in a passage defendant actually quotes (Br. 36). Indeed,
defendant himself raised it in hisown Brief in Support of Motion for Summary Judgment, filed three weeks
before his Opposition to Plaintiffs Summary Judgment Motion. See R-21 pp. 22-23 (SA-18-19). Moreover,
itisdefendant’ s burden to establish the nonexistence of any viable alternatives, not the plaintiffs burden to
prove the opposite. Fort Gratiot, 504 U.S. at 354 (“the State bears the burden of proving that [discriminatory
regulations] further [legitimate] concerns that cannot be adequately served by nondiscriminatory
alternatives’); Hughes, 441 U.S. at 336 (“the burden falls on the State” to prove “the unavailability of
nondiscriminatory alternatives’). Thus, to present agenuineissuefor trial, defendant was required to present
evidence that no viable alternative to the discriminatory legislation exists; and this he failed to do.
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57-15 (A-16)), this Court reached the conclusion that MRFswere aviable dternative after afull trial and
briefing on apped directed to theissue. Dismissing defendant’ s contention that recent evidence proved the
inefficacy of MRFs (Brief of Defendant-Appellee at 11, NSWMA 1), this Court held:

Thesolid wagtelegidation itsalf makes dear that thereisan available, lessdiscriminatory dterndive

that could servethe State’ spurposejust aswell astherequirement that the entire community follow

thedictates of Wisconan'splan. Specificdly, the Wisconan satute makes clear that, if thewaste
isprocessed by amaterialsrecovery facility that separatesthe e even listed materidss, thewaste will
conform to the environmental needs of Wisconsin.  Accordingly, Wisconsin could redizeits
goasof conserving landfill space and protecting the environment by mandating that all waste
entering the State first be treated at amaterialsrecovery facility with the capacity to effect this
separation.
63 F.3d at 662. That holding isdispostive here. ThisCourt clearly decided the question of the viability
of MRFsasan dternativeto Wisconsin' sdiscriminatory waste ban. Because MRFsarenolessavailable
today than they werein 1995 when the Seventh Circuit wrote its opinion, that decison is controlling. See
ibid. See also R-39 (SA-30).

Defendant nonethel ess devotes alarge portion of his brief to contesting the validity of that
conclusion. SeeBr. 30-35. The short answer to defendant’ s complaints about the accuracy of the Court’s
holding isthat defendant has already litigated themand lost. Defendant is collaterally estopped from
relitigating theissue. “Collatera estoppd * * * precludes relitigation of an issue a party has previoudy
litigated and lost.” A.J. Canfield Co. v. Vess Beverages, Inc., 859 F.2d 36, 37 (7th Cir. 1988). “ Because

‘onefair opportunity tolitigatean issueisenough,’ [this Court] generaly will not allow asecond biteat a

single apple.” 1bid. (citation omitted).2

15 Plaintiffs argued below that this Court’s decisions in NSWMA | that Wisconsin's recycling law is
discriminatory and that MRFs are aless discriminatory aternative are“binding” in thislitigation. See, e.g.,
R-12 pp. 16-18; R-37 pp. 12-13. Thedistrict court also expressly ruled that this Court “ha[d] previously
determined in view of afull record on appeal including defendant’ s evidence presented at trial that MRF's
are not aviable aternative, that MRF s arein fact an appropriate aternative.” R-57-15 (A-16). Theissue
of collateral estoppel therefore was properly preserved. See, e.g., Moulton v. Vigo County, 150 F.3d 801,
804 (7th Cir. 1998).
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The application of collateral estoppel here turns on three inquiries. “first, whether the issuef]
presented by thislitigation [is] in substance the sameas[the one] resolved againgt [defendant]” in NSAMVIA
I; *“second, whether controlling facts or legd principles have changed sgnificantly snce’ that judgment; and
“finally, whether other special circumstanceswarrant an exception to the normal rulesof preclusion.”
Montanav. United Sates, 440 U.S. 147, 155 (1979). Application of those inquiries |eaves no doubt
that defendant’ sargument isbarred. INNSWMA |, defendant rai sed the preciseissue heraisesagainin
hisbrief here: whether MRFsare“inredity” aviable dternative to defendant’ s discriminatory imposition
of itsrecycling law on other sovereigns. And in NSAMMA 1, this Court unequivocally decided that issue
against him.

Defendant intimates that perhaps controlling facts have changed since this Court’ sdecisionin
NSWMA I, arguing that “while dirty MRFswere considered a potentially viable technology in the late
1980' s, when Wisconsin enacteditsorigind recycling law, thetechnology ‘ hasnot fulfilled itspromise, and
this option was removed from the recycling law in part because it is not a practicable element of, or
aternativeto, an effectiverecycling program.”” Br. 32. But defendant made precisely that same* new
facts now show” argument to this Court last time around, asserting that “MRFs that do not require
separation of recyclable materias before entering the facility do not work, and are no longer available,
because the recycled materials become contaminated and cannot be marketed.” Brief of Defendant-
Appdleca 11, NSMVA | (emphasisadded). Indeed, defendant & sewhere admitsthat circumstances have
not changed, i.e., that MRFs are no more or less available now than they were the last time he presented

these argumentsto this Court. See Br. 35 (asserting that “[t]he existence of the dirty MRF option in the
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origina recycling law” which this Court reviewed in NSAMMA | “did not dter the redlity that none existed”
at the time of this Court’ s decision).

True, Wisconsin hastinkered with the statute abit sincethe last time around. Most notably, it
removed the reference to MRFs after this Court decided in NSWMA | that MRFs were a feasible
aternative. Even assuming thebest of motivesfor that amendment, however, the merefact that the State
hasremoved thelanguage from the statute changes nothing. Wisconsin’ slegidature does not havethe
power to make a viable dternative disappear merely by amending itslegidation. This Court heard and
rgjected Wisconain' sargumentsthat the provision did not reflect redity. Findly, no specid circumstances
exist herethat should relieve defendant of the effect of thisCourt’ s previous judgment. See Montana, 440
U.S. at 162-164.

In sum, the Seventh Circuit’ sholding that Section 159.11 unconstitutiondly discriminated applies
with equal forceto Section 287.11. That binding precedent requiresthis Court to declare Section 287.11
unconstitutional .

B. Section 287.11 Imposes Burdensupon I nter state Commer ce That Outweigh Any
L egitimate L ocal Benefitsto Wisconsin

Therecan belittledoubt of theuncongtitutiondity of Section 287.11 evenwhenitisanadyzed under
the Pike test applicable to “even-handed” regulations whose effects on interstate commerce are only
incidental. Aswe explained above, Section 287.11 will have the effect of banning almost all out-of-
state waste from Wisconsin. See supra Section I1(A)(1)(b). And the opportunity Wisconsin offersits
sister Statesfor evading that ban — by submitting to unprecedented intrusions on their sovereignty —
exacerbates, rather than relieves, theimmense burden on interstate commerce thelaw imposes. Seesupra

Section |.
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Thoseburdensfar outweigh the limited and highly attenuated benefit Wisconsin derivesfrom
monitoring not the content of the wastethat goesinto itslandfills, nor even the process by which that waste
isrecycled before entering its landfills, but instead the laws of other sovereigns concerning recycling. The
diluted benefit defendant derivesfrom that arrogation of other States' legidative prerogativesissmply too
far removed from Wisconsin' sasserted interest in reducing recyclablesin itslandfillsto justify the heavy
burdensits law imposes.

As this Court held in NSWMA |, 63 F.3d at 663, “[g]iven the nondiscriminatory and less
burdensome methodsthat could beimplemented to ensure the segregation of recyclable materialsbefore
thewasteiscommitted toaWisconsinlandfill,” itisclear that the Wisconsin statute fail sthe Pike balancing
test on this record.

C. Section 287.11 Will Regulate Waste That |s Not Bound for Wisconsin

Section 287.11 violatesthe Commerce Clausefor athird, independent reason: it will continueto
havetheimpermissble practica effect of regulating wholly extraterritoria transactions. ThisCourt heldin
NSMMA | that Section 159.11 unconstitutionally regulated “commerce occurring wholly outside the
legidating State’ by requiring non-Wisconsn communitiesto apply Wisconsnrecycling sandardsevento
waste that would never reach Wisconsin's borders. This Court explained:

TheWisconsin statute reaches acrossthe Wisconsin state line and regul ates commerce occurring

wholly outside Wisconsin. Asaprice for accessto the Wisconsin market, it attemptsto assume

control of theintegrity of the product that ismoving ininterstate commerce. Wisconsn' s gpproach
to sound solid waste management, and no one else’'s, must govern, even when the product will

never cross its borders. The Commerce Clause contemplates avery different market among the
states of the Union.
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Id. at 661 (citing cases). Inlight of that holding, and the ample precedent establishing that alaw that has
an extraterritoria effect isper seinvaid,® defendant wisely concedes (Br. 18) that, “if the new statute*
* * gppl[ies] to waste with no connection to Wisconsin, it will fall squarely under thiscourt’ sdecisionin
NSWMA | and be subject to the same fate as the original law.” That condition isindisputably met.
Wisconsin purportsto have diminated thefatd statutory infirmity by tacking on adause sating thet
the Wisconsin-dictated requirements need be applied only to “ materials that are to be disposed of * * *
inthis state and to personswho generate those waste materials.” Wis. Stat. Ann. § 287.11(2¢e). Butan
examination of thetext of the statuteisall that is necessary to discern that the limitationisentirely illusory.
Section 287.11(em) continues to dictate expressly how out-of-state communities must deal with the
recyclablesthat have been separated from waste bound for Wisconsa n, notwithstanding that the recyclables
themselveslikely will never reach Wisconsin' sborders. Like Section 159.11, Section 287.11(em) onits

face therefore governs wholly extraterritorial transactions.

16 Although this Court found it unnecessary to reach the issuein NSWMA |, 63 F.3d at 662 n.10, Supreme
Court precedent is clear that the prohibition against extraterritorial regulation admits of no exceptions. Unlike
statutes that discriminate facially or in practical effect against interstate commerce, statutes with significant
extraterritoria effects cannot be rehabilitated by factors unrelated to economic protectionism, because no
factor can legitimate the regulation of commerce that will never reach the regulating State’ s borders. See
Healy, 491 U.S. at 336 (“[A] statute that directly controls commerce occurring wholly outside the boundaries
of a State exceeds the inherent limits of the enacting State’ s authority and isinvalid regardless of whether
thestatute’ sextraterritorial reach wasintended by thelegidature.”); Brown-Forman, 476 U.S. at 579 (noting
that “[w]hen astate statute directly regulates* * * interstate commerce* * * we have generally struck down
the statutewithout further inquiry”); Edgar, 457 U.S. at 643 (* Any attempt * directly’ to assert extraterritorial
jurisdiction over persons or property would offend sister States and exceed the inherent limits of the State's
power.”) (citation omitted); Baldwin, 294 U.S. at 521 (“New Y ork hasno power to project itslegidation into
Vermont by regulating the price to be paid in that state for milk acquired there.”); Cotto Waxo Co. v.
Williams, 46 F.3d 790, 793 (8th Cir. 1995) (holding that state regulation that “has the practical effect of
controlling conduct beyond the boundaries of the state” is “per seinvalid.”). An extraterritorial effect
thereforeisfatal.
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Even apart from that explicit extraterritoria mandate, Section 287.11 inevitably would havethe
impermissible“practicd effect” of regulating “commerce occurring wholly outside of Wisconan” to exactly
the same degree as Section 159.11. NSMMA |, 63 F.3d at 657-658. See also Healy, 491 U.S. at 336
(“Thecritical inquiry iswhether the practical effect of the regulation isto control conduct beyond the
boundaries of the State.”). Administration of a“split ordinance,” under which acommunity appliesthe
Wisconsinlaw to Wisconsin-bound waste and its own recycling law to waste bound for in-statefacilities
isunworkable. Because, faced with that administrative nightmare, it is self-evident that communitieswill
adopt Wisconsn'slaw ether asto dl their waste or noneat dl, Wisconsin' slaw will (ontherare occasons
when other communities succumb to Wisconsin' sdemands) havetheimpermissible* practical effect” of
regulatingcommercethat iswholly extraterritoria. That result becomesespecialy clear upon consderation
of the possihility that other States may choose to enact Smilar lawsif they are deemed condtitutiond. See
ibid. (“[T]he practicd effect of the statute must be eva uated not only by consi dering the consequences of
the statute itself, but also by considering how the challenged statute may interact with the legitimate
regulatory regimes of other States and what effect would arise if not one, but many or every, State
adopted similar legidation.”) (emphasis added); NSWMA I, 63 F.3d at 662.

Defendant damsthat thereisagenuineissue of fact asto theinfeashbility of “ split ordinances” But
the record evidence, as distinguished from self-serving, fact-free prognostications by defendant and his
affiants(see, e.g., InreMorris, 773 F.2d at 135; City of Watsekav. Illinois Public Action Council, 796

F.2d 1547, 1555 n.15 (7th Cir. 1986)), isunequivoca: thereisno way for an out-of-state community to
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apply themanifold requirementsof the Wisconsin recycling program only to waste destined for Wisconsin.
Asdefendant argued in defense of the prior statute, “[a] dherence to the program some of thetime, i.e.,
whenthewadteisactudly sent to Wisconsin, crestes* * * animpossible enforcement stuation.” NSAMMA
I, 63 F.3d at 662. See also Brief of Defendant-Appellee at 11, NSAWVMA | (“ Split residential or
commercid recycling programs* * * are not effective[or] feasble* * * because* * * asplit ordinance
would send conflicting messages, resulting inless participation, |ess separation, and incons stent waste
management and recycling practices.”). On that limited point, the State was entirely correct.?
Although therecord bel ow contains affidavits corroborating the point (R-15 1 15-18), the text of
the satute itself and commonsense are the best evidence of the adminigtrativeimpossibility of defendant’s
proposal. Section 287.11 imposes upon out-of -state jurisdictions aplethoraof responghbilitiesthat by their
very nature cannot be directed solely at one (unidentified) group of citizens. How, for instance, cana
community conduct apublic education program directed only to personswhose wasteis sent to Wisconsin
when, as defendant concedes (Br. 19-21; R-33 118 (A-24)), the community does not control or know
(unlessit asks the haulers) whose waste goes where? How could a municipa government credibly
advocate two — or twenty or fifty — disparate recycling program messages S multaneoudy, if itscitizens

waste were shipped to that number of States, each of which was empowered under the Commerce Clause

17 Defendant suggests (Br. 28) that the ditrict court should have considered statements some of the plaintiffs
made in NSWMA | regarding the availability of split ordinances as an alternative to the old version of the
statute. Plaintiffs SWALCO (aconsortium of governmental agencies), and Superior Services (acorporation
that, though related to Valley Sanitation, isawholly separate legal entity) were not parties to the NSWMA |
case. Unlike defendant, therefore, these new plaintiffs may not be bound by any statements the other
plaintiffs may have made. Cf. Inre Chicago, Milwaukee, . Paul & Pac. RR. Co., 882 F.2d 1188, 1194
(7th Cir. 1989).
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toimposea“public education” conditionto useof itslandfills? Cf. National Collegiate Athletic Ass' n
v. Miller, 10 F.3d 633, 640 (9th Cir. 1993) (cited with approva in NSWMA, 63 F.3d at 660).

Theenforcement provisonsare evenlessamenableto * split ordinance’ administration. Defendant
concedes (Br. 19-20, 21; R-33 118 (A-24)) that an out-of-state community cannot monitor (in advance
of complaintsof noncompliance) whose wasteisgoing whereat any given moment for the smplereason
that it isnot thecommunity, but the haulers, who arein charge of that decision. Generatorsare similarly
generaly uninformed asto the destination of their waste. An out-of-state community thereforeisinthe
position of relying upon private parties— the haulers— to give noticeto its citizens that they are subject
to aparticular Stat€' srecycling law and of the content of their legal obligations. That Situation presents
serious condtitutional questions about the adequacy of notice under the Due Process Clause for purposes
of enforcement. Bouiev. City of Columbia, 378 U.S. 347, 351 (1964) (due process requires adequate
notice of what conduct is unlawful); BMW, 517 U.S. a 574-575 & n. 22 (same).

Defendant’ sanswer to dl theseimpossibilities of administering a“ split” (or, if many States adopt
such laws, “fractured”) ordinanceisthat Section 287.11 does not redlly mean what it says: Section 287.11
doesnot redly requirethe out-of-state jurisdiction to perform al the functionslisted in the statute itsalf, but
instead (silently) permitsit either to shunt them off onto the haulers by means of licensing or contractua
condition, or to simply ignorethem. SeeBr. 20 (explaining that administration isnot really aproblem
because out-of -state communities need not actively enforcethe Wisconsin law); id. at 21 (explaining that
“administering asplit ordinance would not be onerous, sincethe municipality could require the hauler to
notify generatorswhose wasteis being transported to Wisconsin of the requirement to separate recyclables

from their garbage’); id. (explaining that out-of-state communities do not need to know whose wasteis
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going where unless someone complains). Hence, defendant reasons, Wisconsin' slaw will not prevent
another jurisdiction from simultaneously administering one or fifty such recycling ordinances.

But defendant’ sreinterpretation of the statutory text ether to nullify or to shift to haulers— whom
the statute never mentions— the obligationsit expresdy imposes upon “ out-of -gtate units’ (8 287.11(2¢))
isuntenable. A statute cannot be saved from invalidation on the basis of such ablatantly contra-textua
reading. See Tull v. United States, 481 U.S. 412, 417 n.3 (1987) (statutory construction must at least be
“fairly possible’); K-SPharmacies, Inc. v. America Home Prods. Corp., 962 F.2d 728, 730 (7th Cir.
1992) (“afederal court may not slice and dice a state law to ‘save' it").#

Defendant’ s contention (Br. 20-21) that out-of-state communitieswould not have to enforce the
Wisconsin requirementsvigorously is, moreover, both cynical and disingenuous2 Section 287.11(2)(g)
callsfor an out-of-state jurisdiction to enforce each and every component of the Wisconsin-dictated
program. Seealso R-42 14 (SA-35-36) (observing that out-of -state community had to certify “that its
recycling program includes enforcement mechanisms and efforts consistent with the requirements of
Chapter 159, Wis. Stats., and Chapter NR 544, Wis. Adm. Code”). The law does not charge
communities with enforcing the program only when they receive a complaint. To suggest, as does
defendant, that the enforcement requirement is not burdensome because it could be ignored is denigrating

totherule of law. Itisalso hypocritical for defendant to argue, on the one hand, that Wisconsin can

8 In any event, if defendant is correct in his assertion that the haulers can perform all of the functions the
statute currently imposes upon out-of-state communities, then he has proven the existence of a less
discriminatory alternative, and the statute isinvalid. See supra Section 11 (A)(2).

19 Defendant’ s assertion that the burdensimposed upon out-of -state communities would be lighter than they
appear to bein Section 287.11, moreover, isundercut by Wisconsin's past practice of imposing more stringent
conditions on out-of-state communities under Section 159.11 than it imposed on local communities. See R-42
19 2-3 (SA-34).
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achieveitsrecycling godsonly by coercing out-of-state communitiesinto enforcing its recycling law and,
on the other, that enforcement by out-of-state communitiesis nonessential. And of course, thereisno
guaranteethat future Wisconsin administrationswill takeasmilarly lenient attitude toward enforcement of
Wisconsin'srecycling law.

Notably, none of defendant’ s affiants claimed — let alone presented evidence — that a split
ordinance would be feasible if the statute is read consistently with its text to require out-of-state
jurisdictions themselves to perform all the duties the statute expressly imposes upon them. To the
contrary, theaffiants assertionsof feasibility wereall contingent upon their assumption that the statutory
text need not beinterpreted to require performanceby thejurisdictions. See, e.g., R-32 114-6 (A-45-46);
R-31 11 6-11 (A-40-42); R-34 11 1-7. Thus, it is undisputed that if the statute is interpreted in
accordancewithitsplain language, it is not susceptible to s multaneous enforcement with ahost of other
recycling regimes.

Furthermore, none of defendant’ s“evidence’ that it isfeasbleto administer ahost of recycling laws
a once, gpplying adifferent law to different citizens depending upon where their waste happensto begoing
at that moment, was buttressed by actual facts. Instead, it consisted wholly of unsupported declarations.
Perhapsmost telling, defendant was unableto citeasingleinstancein which any community hasactudly
administered such asplit ordinanceincorporating and ordering compliance with severd, let d onetwenty
or fifty, Wisconan-stylerecyclinglaws. Such*conclusory affidavits’ containing “ unsubstantiated opinions
and dlegations’ areinsufficient to preclude summary judgment. See, e.g., City of Watseka, 796 F.2d at

1555 n.15.
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Apparently of the view that the best defenseisagood offense, defendant launches an extended
assault (Br. 19-24) on plaintiffs factua showing that haulers switch disposal Stesfrequently. But defendant
misses the point. Regardless of the precise frequency of those changes, the undisputed fact is that such
changes are made, making administration of asplit ordinance more difficult. Asdefendant himself noted
in NSAWVMA 1, “waste collection and disposal contracts are fluid, and can be switched among generators
and across sectorsfrom year to year.” Brief of Defendant-Appellee at 42-43, NSMMAI. “Thisfluidity,”
defendant explained, “ militates against thefeasibility of directing Wisconsin' srecycling requirementsonly
at thewaste entering Wisconsin at any giventime.” |1d. Defendant’ s expert, Catherine Cooper, smilarly
tedtified (intrid tesimony from thefirgt trid properly admitted in the summary judgment proceeding below)
that asplit ordinanceisunenforceablein part because it [is] so variable whether wastesgo to Wisconsin
or to someother place, that will dwaysbeshifting and changing.” R-42 Exh. O, a 201 (SA-43) (emphass
added).Z Consequently, an out-of-state jurisdiction would have no way of targeting its monitoring,
enforcement and education efforts. Seeibid. Cooper concluded that it would be impossible for the
jurisdiction to know under a split ordinance system “when a hauler changes customers, when their

customers change, whether the recydling requirements are being enforced with that new customer.” 1bid.#

2 Defendant complains (Br. 25-26) that the Cooper testimony (all of which was properly entered into the
summary judgment record (see R-42 Exh. O (SA-39)) was attached as an affidavit to plaintiffs reply brief.
But local rules expressly authorize a summary judgment movant to attach evidence to itsreply brief. Rule
IV(A) (A-63); Fed. R. Civ. P. 56(€). In any event, Cooper’s testimony was submitted to address an issue
both parties previously had addressed. See R-30 pp. 10-12 (SA-24-26); R-12 pp.14-15.

2 Defendant argues at length (Br. 26-27) that Cooper’ stestimony that asplit ordinanceisless effective than
community-wide recycling was not “inconsistent with the position that it is* * * feasible to administer a split
ordinance.” True, Cooper testified that asplit ordinanceisan ineffective method of recycling. Seeibid. But
sheasotedtified, asthe excerptsin text show, that it isinfeasible to administer asplit ordinance. And those
positions— that asplit ordinance is both ineffective and infeasible— are wholly consistent, both with each
other and with plaintiffs’ positioninthiscase. Theretherefore was no conflict between them for the district
court to resolve in defendant’ s favor, as defendant argues it should have done. 1bid.
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Inany event, far from being “ apillar of plaintiffs pogtion,” thefactua contention that “waste haulers
frequently changedisposal sites’ (Br. 25; seealsoid. at 21-25, 29) isnot necessary to the conclusion that
split ordinances are unadministrable. The obstacles to administration of a split ordinance will exist
regardless of the frequency with which generators and haulers switch waste destinations; such frequency
will, as Cooper testified, merely exacerbate the problem. The point, as Cooper testified and as we
explained above, isthat it isnot possiblefor acommunity to “send two messages’ — let alone many —
“at once where one sector isrequired to recycle and another isnot.” R-57-12 (A-13). “[T]here’'sa
potentid for avery conflicted program™* * *.” R-42 Exh. O, a 199 (SA-41). That flaw isfatd to the” split

ordinance’ proposal regardless of how frequently haulers change disposal sites.#

Z |nstark contrast, defendant’ sincorrect suggestion (Br. 18, 30) that plaintiffs“agreed” for the purpose of
summary judgment that there was a genuine issue of fact about “whether the Wisconsin recycling law * *
* could belimited asapractica matter only to waste bound for Wisconsin” isindeed a“pillar” of hisposition,
and a shaky one at that. That purported “ agreefment]” was actually taken from a statement of likely trial
issues prepared after submission of thefinal summary judgment papers and on the assumption that it would
be operativeonly if summary judgment for both parties had been denied. Plaintiffscorrectly determined that
theidentified issues would be a subject of contention between the parties only if they had both lost on their
summary judgment arguments that there was no factual dispute about whether Section 287.11 would have
an extraterritorial effect. In that circumstance, “[t]he extent to which the effective recycling program
requirement will govern waste that does not enter Wisconsin” would indeed have been acentral factual issue
(Br. 18) at trial. But plaintiffsvigorously asserted in al their summary judgment submissions that the fact
that the statute would have an extraterritoria effect wasbeyond dispute. See, e.g., R-12 pp. 14-15; R-37 pp.
8-11. Indeed, evenin the statement of tria issues, plaintiffs never suggested that the question whether the
statute would have an extraterritorial effect was open to debate, instead suggesting only that at trial there
might be an issue as to the “extent” of that extraterritorial effect. R-50 p.18 (A-29).
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In sum, defendant hasfailed to present any evidenceto counter the undisputed fact that the statute,
if interpreted cons stently withitstext, isnot susceptibleto “ split ordinance” enforcement and thereforewill
control waste that has no relationship to Wisconsin.

CONCLUSION

For the foregoing reasons, the district court’ s judgment should be affirmed.

Respectfully submitted,

Ann Ustad Smith Kenneth S. Geller

MICHAEL, BEST & FRIEDRICH LLP Evan M. Tager

One South Pinckney Street Eileen Penner

Madison, WI 53701 MAYER, BROWN & PLATT

(608) 257-3501 2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Dennis M. Wilt (202) 463-2000

Vice President & Genera Counsel

Waste Management, Inc. Counsel for Plaintiffs-Appellees

720 East Butterfield Road
Lombard, IL 60148



