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QUESTIONS PRESENTED

1. Whether principles of federal preemption or Indian
sovereignty preclude a State from imposing atax on sales of motor
fuel by an Indian tribe, when thefud is purchased in substantia part
by non-Indians or non-membersof the Tribe, and the fuel isused
outside of Indian country on roads constructed and maintained by
the State.

2. Whether thelegd incidence of Oklahomastax on motor fuel
falls on the ultimate purchaser of the fuel.

3. Whether federd law precludes state taxation of theincome
of Indianswho work on tribal trust lands but live outside of Indian
country.
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-31a) is
reported at 31 F.3d 964. The opinion of the district court (Pet.
App. 32a-38a) is unreported.

JURISDICTION

Thejudgment of the court of appealswasentered on July 29,
1994. The petition for awrit of certiorari wasfiled on October
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27,1994 and was granted on January 6, 1995. Thejurisdiction of
this Court restson 28 U.S.C. 8 1254(1).

STATUTESINVOLVED

Relevant portions of Okla. Stat., Tit. 68, Art. 5, and of the
Treaty of Dancing Rabbit Creek, Sept. 27, 1830, 7 Stat. 333, are
reprinted at Pet. App. 39a-43a.

STATEMENT

The court of appeals decision in this case imposes an
extraordinary restriction on state taxing authority. The court held
that imposition of astate tax on motor fud sold by an Indian tribeis
precluded by principlesof federa preemptionand Indian sovereignty
— even though much of thefud issold to non-Indians, and virtualy
all of it isused outside of Indian country on roads constructed and
maintained by the State. The court also held that federal law
precludes the imposition of a state income tax on tribal members
who areemployed ontriba trust landsbut who live outside of Indian
country. These holdings are premised on formalism rather than
economicredity, disregard the State'sinterest intaxing therecipients
of state services, and — not surprisingly — depart from the
decisions of this Court. They should be set aside.

1. The State of Oklahomaimposesatax “upon the sale of
each and every gallon” of gasoline and diesdl fuel sold within the
State. Okla. Stat., Tit. 68, 88 502, 502.1. Seedsoid., 88§ 502.2,
502.3,502.4, 502.5, 502.6, 502.7, 516, 520, 522, 522.1. Thetax
gtatute makesthe digtributors of thefuel “ agent[s] of thestate for the
collection of theexcisetax” (id. 8 506) and requiresthem to pay the
tax due on each gdlon of fuel sold to retailersor othersin Oklahoma
(id. 8505), dthough “[t]heretailer'swholesde price will include the
motor fuel taxeswhich areinturnincludedintheretail price at the
pump.” Pet. App. 35a. Thetax, imposed at the rate of $.17 per
galon on gasolineand $.14 per gallon on diesd fud, isasgnificant
source of revenue for Oklahoma, generating approximately $320
million annually. See Okla. Stat. Tit. 68, 88 502, 502.1, 502.2,
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502.3, 502.4, 502.5, 506.2, 502.7, 520, 522, and 522.1. Over
70% of thisrevenueisdeposited in the State Transportation Fund
for usein highway construction; most of the remainder is given to
counties and municipalitiesfor road maintenance. Seeid. 88 504,
504.1, 518, 519, 523, 523.1.

2. Respondent (“theTribe"), afederaly recognized Indian
tribe, isone of the“Five Civilized Tribes’ that wererelocated in the
1830s from the southeastern United States to the areathat became
known asIndian Territory in what is now the State of Oklahoma.
See Felix S Cohen's Handbook of Federal Indian Law 426
(1971 ed.); A. Gibson, The Chickasaws 142-162 (1971). In 1837
the Triberecaived titleto asubstantia tract of land in what currently
is southern Oklahoma on the understanding, as stated in the 1830
Treaty of Dancing Rabbit Creek, that “no Territory or State shall
ever have aright to passlawsfor the government of the [ Chickasaw
Nation] of Red People and their descendants; and that no part of the
land granted them shall ever beembraced in any Territory or State”
7 Stat. 3331

Inlater years, however, congressiond policy towardsthe Five
Civilized Tribes underwent aradical change. Far from precluding
the application of state or territorial law to those Tribes, Congress
itself made the Indian Territory subject first to the laws of Arkansas

! This treaty actually was concluded with the Choctaw Nation,
another of the Five Civilized Tribes. The lands deeded to the
Chickasaw were purchased from the Choctaw, however, and the
United States agreed that these lands would “be held [by the
Chickasaw] on the same terms that the Choctaw now hold it.” Treaty
With the Choctaw and Chickasaw, 11 Stat. 573 (1837). Becausethe
Five Civilized Tribes supported the Confederacy during the Civil War,
Congress authorized the President to abrogate the existing treaties
with the Tribesin 1862. Act of July 5, 1862, 12 Stat. 512, 528. A
new treaty was negotiated with the Choctaw and Chickasaw in 1866
pursuant to this authority, but it did not change the substance of the
provision quoted in text. See 14 Stat. 7609.
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(see Act of May 2, 1890, 26 Stat. 81; Act of April 28, 1904, 33
Stat. 573) and then to the laws of the Oklahoma Territory. Act of
June 16, 1906, 34 Stat. 267. Meanwhile, Congress also began a
process, which was completed early in this century, of providing for
thedlotment of most Chickasaw landsto individua membersof the
Tribe, with much of the remainder to be held in trust by the United
States for the Tribe's benefit. See Woodward v. DeGraffenreid,
238 U.S. 284 (1915); F. Cohen, supra, at 430-437. This“virtua
dissolution of thetriba governmentsinthelndian Territory cleared
theway for the creation of another state” (F. Cohen, supra, at 428);
in 1906 Congressaccordingly provided for theadmissioninto the
Union of thecombined I ndian and Oklahoma Territoriesasthe State
of Oklahoma. The following year the Tribe's lands — now a
“checkerboard” of scattered allotments and trust lands (cf.
Oklahoma Tax Comm'n v. Sac and Fox Nation, 113 S. Ct. 1985,
1993 (1993)) — were embraced within state boundaries with the
admission of Oklahomato the Union.?

3. TheTribecurrently ownsand operates convenience stores
onlandsheldintrustfor it by the United States. These stores, which
are opentothegenerd public, sell motor fuel and other goods both
to tribal members and to non-member customers. Pet. App. 2a.
While the State has exempted from tax fuel purchased by
respondent for useintribally owned vehicles (seeid. at 359), it has

2 Surveying the “situation” of the Five Civilized Tribes, the Court
has observed that “[a]lthough there are remnants of the form of tribal
sovereignty, these Indians have no effective tribal autonomy” and
have “little to distinguish them from all other citizens.” Oklahoma
Tax Comm'nv. United Sates, 319 U.S. 598, 603 (1943). SeealsoF.
Cohen, supra, at 429-430. The Court has also noted, however, that
under the Indian Reorganization Act of 1934, 25 U.S.C. § 461 et seq.,
and the Oklahoma Indian Welfare Act of 1936, 25 U.S.C. § 501 et
seq., “some progress has been made in the restoration of tribal
government.” Oklahoma Tax Comm'n v. United States, 319 U.S. at
603 n.5.
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collected the tax on fuel obtained by respondent for resale at the
Tribe's convenience stores.

Invoking principles of preemption and Indian sovereignty,
respondent brought this suit againgt the Commissonin 1991, seeking
to enjoin collection of the tax “on all motor fuel it purchases for
resale’ (Pet. App. 35a(emphasisadded)) — including fudl sold to
non-Indiansfor useon state roads lying outside of Indian country.?
The United States District Court for the Eastern District of
Oklahomarejected respondent'sclaim. Id. at 35a-38a. The court
began by noting that “[f]ederd law does not preempt the state motor
fuel tax scheme,” which meant that the Tribe could prevail only by
“show[ing] that themotor fud tax infringesontheright of tribal self-
government.” 1d. at 36a. On that issue, thedistrict court explained
that this Court's decisions*“ seek[] an accommaodation between the
interests of the Tribes and the Federal Government, ontheone hand,
and those of the State, on the other.” Ibid.

In conducting that inquiry, the court accepted a series of factua
stipulations:

In Oklahoma the gasoline trangported onto Indian country
isfor resaleonly andisused amost exclusively off of Indian
country on State jurisdiction roads. * * *

Further, the Tribe does not construct or maintain roads
and highwaysfor the use of the genera public in Oklahoma.
The State of Oklahoma constructsand maintains 111,412.76
miles of streets, roads and highways in Oklahomawhich is
funded by the state tax on motor fuel. All of the road mileage
maintained by the state is off Indian Country.

3 Indian country generaly includes not only formal reservations, but
also Indian allotments and trust lands. See Sac and Fox, 113 S. Ct.
at 1991; DeCoteau v. District County Court, 420 U.S. 425, 427 n.2
(1975).



Pet. App. 36a-37a.

Againgt thisbackground, the court found that thetax exemption
sought by respondent would serveprincipally to permit it to market
an exemptionfrom state taxation to personswho would normally do
their businesselsawhere.” Pet. App. 37a, quoting Washingtonv.
Confederated Tribes of Colville Indian Reservation, 447 U.S.
134, 155 (1980). In addition, because the motor fuel subject to tax
isused amost exclusively on state roads maintained by Oklahoma
outsde Indian country, “the gasoline tax used to maintain these roads
isdirected at off-reservation value where the taxpayer isreceiving
State services, whether the taxpayer is atribal member or not.”
Ibid. “Inthiscontext,” the court concluded, “the patrons of tribal
gas stations are properly subject to the State's motor fuel taxes.”
Ibid.

The court of appeals reversed, holding that the district court
erred in two respects. Pet. App. 12a-16a. First, the court of
gppedls concluded that the district court should have found the legal
incidence of thetax to be on theretailer and therefore, in this case,
onthe Tribe. The court of appeals recognized that “the statutes do
not expressly declare the lega incidence of the taxesto be on the
retailer” (id. a 13a) and acknowledged that it may well bethat the
tax isultimately passed on to the consumer at thepump.” Id. at 14a
But the court nevertheless relied on the observation that “[t]he
statutes nowhere require the amount of thetax to beincluded inthe
retail price at the pump, arequirement which we could interpret as
imposing thetax ontheconsumer.” Id. a 13a Thecourt dso found
that certain statutory provisons— in particular, those providing that
distributors receive creditsfor tax remittances that cannot be col-
lected from retailers— make the distributor “ no morethan atrans-
mittal agent for the taxesimposed on the retailer.” 1d. at 14a.

Inthis setting, the court of appeal s concluded that the district
court aso erred in rgecting respondent's claim that the motor
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fud tax wasdisplaced by principlesof Indian sovereignty. The court
of appeals reasoned that

[b]ecause they are directed toward funding traditional
government activities, the taxes fall within the ambit of the
sovereignty of thetribal government. * * * Where the state
action conflicts with a power within the traditional scope of
Indian sovereign authority, preemption is presumed in the
absence of an explicit statement of congressional intent to the
contrary.

Pet. App. 15a-16a. The court of appeals therefore held that “the
digtrict court's balancing of the respectivetriba and Sateinterests at
stake was not rel evant to the determination of the propriety of the
fuel taxes’; it directed agrant of summary judgment in the Tribe's
favor. Id. at 16a.

4. Thiscaedsninvolvesadam that the State cannot impose
itsincome tax on personswho are employed by the Tribe on tribal
trust lands. See Pet. App. 33a. Thedistrict court found that claim
controlled by the Tenth Circuit'sdecisonin Sac and Fox Nationv.
Oklahoma Tax Comm'n, 967 F.2d 1425 (1992), and dismissed it
asmoot. Pet. App. 38a. Whilethe appedl in this case was pending,
however, this Court vacated and remanded the Tenth Circuit's
decision in Sac and Fox (see Oklahoma Tax Commn v. Sac and
Fox Nation, 113 S. Ct. 1985 (1993)), and the court below
accordingly addressed the merits of respondent's claim.

The court of gpped sfirst heldthat the State may imposethe tax
ontribal employeeswho are not members of the Tribe (Pet. App.
21a-224), but that thetax may not be gpplied to employeeswho are
members of the Tribe and who live on trust lands or in Indian
country. Id. at 23a-24a. Inthe portion of the holding at issue here,
the court then held that the state may not tax the income of tribal
members who are employed by the Tribe but who live outside of
Indian country. Noting that this Court in Sac and Fox |eft open the
guestion whether such personsare presumptively outsidethe scope
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of the State'staxing jurisdiction (id. at 253, citing 113 S. Ct. at
1992), the court of appeals concluded that such a presumption
should not apply. Seeid. at 26a.

The court nevertheless held, however, that state taxation of
tribal membersisexpresdy barred by the United States treaty with
the Chickasaw Nation. That treaty provides, in relevant part:

The Government and the people of the United States are
hereby obliged to secureto the said [ Chickasaw] Nation of
Red People the jurisdiction and government of all the
persons and property that may be within their limits west,
so that no Territory or Sate shall ever have a right to pass
laws for the government of the [ Chickasaw] Nation of Red
People and their descendants; and that no part of the land
granted them shall ever be embraced in any Territory or
Sate; but the U.S. shall forever secure said [Chickasaw]
Nation from, and againg, all lawsexcept such asfromtimeto
time may be enacted in their own National Councils, not
inconsistent with the Constitution, Treaties, and Laws of the
United States; and except such as may, and which have been
enacted by Congress, to the extent that Congress under the
Congtitution are required to exercise alegidation over Indian
Affairs.

Treaty of Dancing Rabbit Creek, Sept. 27, 1830, 7 Stat. 333
(emphasisadded).* The court concluded that “[t]he crucia question
in determining the validity of theincometax under the rdlevant treaty
languageis* * * whether thelaw isoneimposed on the Chickasaw
Nation or itsdescendants. Residency issimply not relevant to this
determination.” Pet. App. 30a. The court therefore held that
Oklahoma's income tax may not be imposed “on the wages of

4 As noted above (at note 1), the treaty actually was concluded
with the Choctaw Nation but became applicable to the Chickasaw
Nation in 1837. See aso Pet. App. 29a-30a & n.10.
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Chickasaw members, earned on the reservation or in Indian country,
regardless of the residence of those members.” Ibid.

SUMMARY OF ARGUMENT

1. Thecourt of appedls invaidation of Oklahomasfue tax
asit appliesto sales by the Tribe isinsupportable. Asaninitial
matter, the court's decision cannot be reconciled with the Hayden-
Cartwright Act, 4 U.S.C. 8§ 104, which expressly authorizes state
taxation of motor fuel salesonfedera reservations. But even apart
from the Act, the court of appeals application of a conclusive
presumption against the validity of state taxation cannot bear
scrutiny. This Court's modern decisions have grounded Indian tax
immunities on the general preemption principles that govern all
assertionsof state authority affecting reservation activities, which
require a particularized examination of relevant state and tribal
interests. And while the Indian interest in immunity from state
taxation typically is strong and the State's interest in taxing
reservation activitiestypically isweak, that generalization hardly
judtifiestax immunity when it isdemondrated in aparticular casethat
the state'sjustification for laying the tax is compelling, the tribal
interest inresiging it isinsubstantial, and the tax would have no effect
on tribal governance or self-determination.

Thisisjust such acase. Becausethefuel sold by the Tribeis
used dmost exclusvely on stateroads, the activity subject to tax im-
poses very substantia costs on the State— but no burden at al on
the Tribe. In these circumstances, imposition of the tax has no

® The decision below also addressed challenges to two other
Oklahoma taxes. The court of appeals upheld the validity of the
State'stax on 3.2% beer sold in tribal stores. Pet. App. 4a-12a. In
addition, respondent contended that the State wasimproperly requiring
the collection of salestax on retail sales made to the Tribe; the State
responded that it treated such sales as exempt from tax. Both the
Tribe and the court accepted Oklahoma's statement of its policy as
valid. Id. at 16a-19a.
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bearing ontribal self-government. Andthelevy doesnot reach any
value generated by the Tribe on Indian land; the tax fallson “ on-
reservation sal esoutletswhich market to non-members goods not
manufactured by the tribe or its members, in which the tribal
contribution to [the] enterpriseisde minimis.” New Mexico v.
Mescalero Apache Tribe, 462 U.S. 324, 341 (1983). Thisisthe
paradigm of acaseinwhich the Court hasindicated that thereisno
tribal interest supporting immunity from state law.

On the other side of the equation, the State has a powerful
interest in imposing thetax: the sale and use of motor fuel hasa
sgnificant impact beyond the limits of Indian country. Tax immunity
therefore would give the Tribe an enormouswindfall, whileleaving
the State with none of the revenues but all of the burdensflowing
from the Tribes activity. And that becomes particularly clear when
it isrecognized that the decision below restsentirely onaformalism.
It isplain from this Court's decisions that the State could impose
precisely the same burden on the Tribe that it would bear if
subjected directly tothetax by instead declaring thelegal incidence
of thetax to fall on the consumer and directing the Tribeto collect
and remit thelevy. By invdidating thetax becauseitslegd incidence
instead was said to fall on the Tribe, the court below “focug ed] on
[a] formalism [that] merely obscuresthe question whether thetax
produces a forbidden effect.” Complete Auto Transit, Inc. v.
Brady, 430 U.S. 274, 279 (1977).

2. If wearewrong in our first submission and the Court
concludes that the legal incidence of a state tax never may be
imposed on an Indian tribe, the decision below nevertheless should
be set aside: the court of appeals erred in holding that the legal
incidence of the fuel tax fallson theretailer. Under this Court's
decisons, thelega incidence of atax isborne not by the entity that
has legal liability for payment, but rather by the one that the
legidatureintendsto bear the burden of thelevy. Here, that plainly
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isthe consumer. The basic definitional elements of the tax code
indicate that both the distributor and the retailer are expected to
passthetax onto someonefurther downthedistribution chain, while
the code'stax exemptionsexpresdy relieve certain consumersof the
burden that they otherwise would carry of paying thetax. It may be
added that if we arewrong in our definition of legd incidence— so
that the legal incidence of atax isborne only by thosewho arein
some way subject to legal liability for payment of the tax — the
incidence of the fuel tax plainly falls on the distributor, the only
entity in the distribution chain that has any legal obligation to do
anything.

3. The court of appeals holding that the treaty with the
Chickasaw Nation precludestheimposition of state incometax on
members of the Tribe who work on trust lands but live outside
Indian country isinsupportable. The court concluded that the treety,
which grants the Chicksaw Nation jurisdiction “within their limits
west, so that” states may not “pass laws for the government of the
[Chickasaw] Nation,” conferstax immunity on any member of the
Tribe, irrespective of residence. But the court of apped s approach
isplainly inconastent with the terms of the treaty, which providesthe
Tribewithrightsonly withinitsterritorid “limits” Thisunderstanding
isconfirmed by thetreaty'shistory. By guaranteeing the Chickasaw
Nation that itsterritory would never “be embraced in any Territory
or State,” the treaty literally removed the Tribe from state
jurisdiction; now that Congress has changed its policy and
encompassed the Tribe within the State of Oklahoma, it cannot be
the casethat tribal memberswho live outside of tribal territory are
exempt from state law.
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ARGUMENT

This case involves a “vexing” question (Washington v.
Confederated Tribes of the Colville Indian Reservation, 447
U.S. 134, 138(1980)) that “has occupied the Court many timesin
the recent past” (Ramah Navajo School Board, Inc. v. Bureau of
Revenue, 458 U.S. 832, 847 (1982) (Rehnquist, J., dissenting)):
how to “ reconcile the plenary power of the States over residents
within their borderswith the semi-autonomous status of Indiansliving
on tribal reservations.” Department of Taxation and Financev.
Milhelm Attea & Bros., 114 S. Ct. 2028, 2035 (1994), quoting
McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164, 165
(1973). Thecourt of appeals answer to that questioniswrongin
severa fundamental respects. The approach taken by the court
bel ow avowedly e evatesform over substance, wholly disregarding
the States interest intaxing the recipients of Sate services; it departs
fromthis Court's precedentsin the placement of thelegal incidence
of the challenged tax; and it digtorts the plain language of the rlevant
treaty. The decision accordingly should be reversed.

I. OKLAHOMA'SFUEL TAX MAY BE APPLIED TO
SALESBY THE TRIBE

A. The Sale Of Fuel That IsUsed Almost Exclusively
On State Jurisdiction Roads s Subject To Tax

At the outset, there are several areas of common ground
between the parties that must frame the Court's analysis of the fuel
tax inthiscase. Firg isthe nature of thetax. The economic burden
of thetax plainly falsupon the ultimate consumer of fue, asthe court
of appealsitself understood; the court acknowledged that “it may
well bethat thetax is ultimately passed on to the consumer at the
pump.” Pet. App. 14a. See Gurley v. Rhoden, 421 U.S. 200, 204
(1975) (“The economic burden of taxes incident to the sale of
merchandise is traditionally passed on to the purchasers of the
merchandise.”). The purchasers bearing that burden are, in
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substantia part, non-Indians or non-members of the Tribe.® The
motor fuel subject to tax isused dmost exclusively outsdeof Indian
country on state jurisdiction roads. And the tax revenues are used
to defray the costs (of road construction and maintenance) imposed
upon the Sate— and only upon the State— by the use of that fud!;
the Tribe does not construct, police, or maintain significant road

mileage.

Second, there is no denying that the court of appeals in-
validation of thefud tax rested on aformaism. The court properly
did not suggest that the tax was preempted by the terms of any
treaty; instead, it found that the legal incidence of thetax fallsupon
the retailer (and therefore, in this case, upon the Tribe), and
proceeded to apply aconclusive presumption against thevalidity of
suchatax. Weexplain below that the court's placement of thelevy's
legd incidencewaswrong. But even granting for the moment that
thelega incidence of thetax doesfall upon the Tribe, it is beyond
disputethat, at least so far as salesto non-members of the Tribe are
concerned, Oklahomacould permissibly imposeatax that is, inal
essential respects, identical to the one invalidated by the court of
appedls. It haslong been settled, and the Tribe does not dispute,
that a State may require an Indian tribeto collect atax on on-reser-
vation salesto non-members where the lega incidence of the levy
falsonthe purchaser. Seepages17-18, infra. Thismeans, asthe
Tribeitsdf acknowledged initsbrief in oppositionto the petition for
certiorari (at 7), that Oklahomacould curethe asserted defect inthe

6 The Court has made clear that Indians who reside in Indian
country but who are not members of the Tribe with local jurisdiction
are not entitled to the protections of the Indian preemption and
sovereignty doctrines. See, e.g., Colville, 447 U.S at 160-161.
References in this brief to non-members of the Tribe accordingly
describe both non-Indians and Indians who are not members of the
Chickasaw Nation.
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tax with “astroke of the pen” smply by declaring thelevy'slegd in-
cidenceto fall on the ultimate consumer rather than the retailer.

Againg thisbackground, the questionin thiscaseiswhether the
formaismof “legd incidence’ precludesimpostion of astatetax on
tribal transactions that impose enormous burdens on the State and
no burdens at all on the Tribe, and that in large part are concluded
with non-members. In answering that question, the court below
expresdy disregarded economic redlities, declaring the competing
gate and triba interests “not relevant.” Pet. App. 16a. Inour view,
however, the court of appeals answer plainly departed from this
Court's precedents:. it elevated form over substance, ignored the
substantial extra-reservation consegquencesof thetaxed activities,
and imposed a dramatic restriction on state taxing authority. That
decision aso cannot be reconciled with the plain terms of the
Hayden-Cartwright Act, 4 U.S.C. § 104, which expressly authorizes
state taxation of motor fuel sales made on federal reservations,
including Indian reservations. The holding below therefore is
insupportable.

1. TheBalance Of State And Tribal I nterests.

a Although it once wasthought that States lacked any power
to assert their authority on Indian reservations, the Court “[lJong ago
* * * departed from Mr. Chief Justice Marshall'sview,” expressed
in Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832), “that "the
lawsof [aState] can have no forcewithin reservation boundaries.”
White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 141
(1980), quoting Worcester, 31 U.S. (6 Pet.) at 561. See New
Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 331 (1983);
Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973).
Instead, the Court has recognized that “through their origina
incorporation into the United States as well as through specific
treaties and Satutes, the Indian tribeshave lost many of the attributes
of sovereignty.” Montana v. United States, 450 U.S. 544, 563
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(1981). As a consequence, “tribes do not possess the same
attributesof sovereignty that the Federal Government andthe severa
Statesenjoy.” Merrionv. Jicarilla Apache Tribe, 455 U.S. 130,
169 (1982) (Stevens, J., dissenting).

Although the court bel ow resol ved thiscasethrough application
of adigpositive presumption, the recognition of limitationson tribal
sovereignty hasled the Court to the conclusion that, as agenera
matter, “thereis no rigid rule by which to resolve the question
whether a particular state law may be applied to an Indian
reservation or to tribal members.” White Mountain Apache, 448
U.S. at 142. “Instead, [the Court] ha[s] applied a flexible
preemption anadysis sengitive to the particular factsand legidation
involved. Each case ‘requiresaparticularized examination of the
relevant state, federal, and tribal interests.” Cotton Petroleum
Corp. v. New Mexico, 490 U.S. 163, 176 (1989) (citation
omitted). Asthe Court explained just last Term,

[r]esolution of conflicts of thiskind does not depend on“rigid
rule[s]” nor on “mechanical or absolute conceptions of state or
tribal sovereignty,” but instead ona* particularized inquiry into
the nature of the state, federal, and tribal interests at stake, an
inquiry designed to determinewhether, in the specific context,
the exercise of state authority would violate federal law.”

Milhelm Attea, 114 S. Ct. at 2035 (citation omitted). See also,
e.g., California v. Cabazon Band of Mission Indians, 480 U.S.
202, 241-215 (1985); id. at 223 (Stevens, J., dissenting). The
controlling test accordingly looks both to tribal interests and to
whether the “state interests at stake are sufficient to justify the
assertion of state authority.” New Mexico v. Mescalero Apache,
462 U.S. at 334.

In conducting thisinquiry, “"[c]ongressiona authority and the
“semi-independent position” of Indian tribes * * * [are] two
independent but related barriersto the assertion of state regulatory
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authority over tribal reservationsand members.” Ricev. Rehner,
463 U.S. 713, 718 (1983) (citations omitted). This means that
“date authority may be preempted by federd law, or it may interfere
with thetribe's ability to exerciseits sovereign functions.” Ramah
Navajo, 458 U.S. at 837 (citation omitted). Thisdistinction may
not make much of apracticd difference, however. While“thetrend
hasbeen away from theideaof inherent Indian sovereignty asabar
to state jurisdiction and toward reliance on federa preemption”
(McClanahan, 411 U.S. at 172; see Rice, 463 U.S. at 718-719;
Colville, 447 U.S. at 178-179 (opinion of Rehnquigt, J.)), principles
of Indian sovereignty “provide[] a backdrop against which the
applicable treaties and federal statutes must be read.”
McClanahan, 411 U.S. a 172. Those principles accordingly give
content to the unique preemption doctrine that is applied to state
laws affecting Indians. See generally Rice, 463 U.S. at 718-719;
White Mountain Apache, 448 U.S. at 143; McClanahan, 411
U.S. a 172. Thepracticaitiesof Indian self-government therefore
bear on the existence of preemption.

b. Whilethe Court hasnot set out a precise formulato govern
inthese casesinvolving overlapping state and tribal concerns, it has
offered “[c]ertain broad considerations [that] guide our assessment”
of the competing interests. New Mexico v. Mescalero Apache,
462 U.S. at 334. On thetribe's side of this equation, the Court
looks above all to whether application of state law ontribal lands
““wouldinterferewith reservation self-government” (Rice, 463 U.S.
at 718, quoting Mescalero Apache v. Jones, 411 U.S. at 148);
“"the question has dway's been whether the state action infringed on
the right of reservation Indiansto make their own laws and beruled
by them.” McClanahan, 411 U.S. at 172 (citation omitted). In
undertaking this assessment, the Court hasfound thetribal interest
particularly weighty wherethe state action affectsthetribe'srelations
only with its own members. See Montana v. United Sates, 450
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U.S. at 564. And not surprisingly, the Court is apt to find the
assertion of state authority untenablewhereit is* unableto identify
any regulatory function or service performed by the State that would
justify theassessment of taxes’ (White Mountain Apache, 448 U.S.
at 148-149; see Warren Trading Post Co. v. Arizona Tax
Comm'n, 380 U.S. 685, 691 (1965)), or where the State seeks
revenues “derived from value generated on the reservation by
activitiesinvolving the Tribes.” Colville, 447 U.S. at 156-157.

At the same time, in completing this cal culus the Court has
“recognized that “any applicableregulatory interest of the State must
be given weight.” Rice, 463 U.S. at 719. Thus, “[a] State's
regulatory interest will be particularly subgtantid if the State can point
to off-reservation effects that necessitate state intervention”; the
State's “interest inraising revenueis ... strongest when thetax is
directed at off-reservation value and when the taxpayer is the
recipient of state services.” New Mexico v. Mescalero Apache,
462 U.S. at 336, quoting Colville, 447 U.S. at 157 (ellipses
inserted by the Court). By the same token, the State has a
correspondingly strong interest wherethetribal activitiesinvolve
non-Indians and where the tribe, rather than producing on-
reservation vaue, issmply importing goodsinto Indian country for
immediate resale. See Cabazon Band, 480 U.S. at 219-220.

The Court hasfollowed thisapproach of balancingthe stateand
triba interestsin assessing the validity of at least some aspects of
statetaxation. Itisclear, for example, that the principle of Indian
sovereignty doesnot precludeimposition of statetaxesthat fall onan
Indiantribefor “tribal activitiesconducted outsidethereservation.”
Mescalero Apachev. Jones, 411 U.S. at 148. See Colville, 447
U.S. at 163-164. Even asto activitiestaking place on reservation
or trust lands, it also is plain that “sales to persons other than
reservation Indians* * * arelegitimately subject to Sate taxation.”
Milhem Attea, 114 S. Ct. at 2031. And so far as such transactions
are concerned, the Court has held repeatedly that States may
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exercisetheir authority directly against tribes by requiring themto
shoulder tax collection obligationson the States behalf; States may
“imposetax collection and book-keeping burdens on reservation
retailers who are themselves enrolled tribal members, including
stores operated by the tribes themselves.” 1d. at 2036. See
Oklahoma Tax Comm'n v. Citizen Band Potawatomi Indian
Tribe, 498 U.S. 505, 512, 513 (1991); California State Board of
Equalization v. Chemehuevi Indian Tribe, 474 U.S. 9, 12 (1985)
(per curiam); Colville, 447 U.S. at 151, 159; Moe v. Confederated
Salish and Kootenai Tribes, 425 U.S. 463, 481-483 (1976).

2. Federal Law Does Not Preclude State Taxation Of
Indian TribesIn All Circumstances. a Having sad this, we of
course recognize that the Court has been especialy vigilant in
protectingtribal interestswherethefull weight of statetaxation has
fdlendirectly upontheon-reservation activitiesof Indiantribes. The
Court thus has characterized McClanahan, the seminal modern
decision in the area, as holding that

even on reservations, state laws may be applied unless such
gpplicationwould interferewith reservation sdf-government or
would impair aright granted or reserved by federd law. * * *
Even so, inthe specia areaof state taxation, absent cession of
jurisdiction or other federa statutespermitting it, therehasbeen
no satisfactory authority for taxing Indian reservation lands or
Indianincomefrom activitiescarried onwithin the boundaries
of the reservation.

Mescalero Apachev. Jones, 411 U.S. at 148. SeeMoe, 425 U.S.
at 475-476.

The Court has applied this principle repeatedly to invalidate
state taxeswhose legal and economic incidence necessarily fell on
tribal activitiestaking placein Indian country—for example, astate
incometax on “areservation Indian whose entire income derives
from reservation sources’ (McClanahan, 411 U.S. at 165), or atax
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on a tribe's royalty interests in reservation oil and gas leases
(Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 761
(1985)), or atax onthe sale of cigarettes on the reservation “to tribal
membersfor their own consumption.” Milhelm Attea, 114 S. Ct.
at 2031.” These decisions followed from the notion of Indian
sovereignty that underliesthe Court'sanalysisinthisarea, for al of
the challenged taxes infringed to some degree “on the right of
reservation Indiansto maketheir own lawsand beruled by them.”
White Mountain Apache, 448 U.S. at 142, quoting Williams v.
Lee, 358 U.S. 217, 220 (1959). See McClanahan, 411 U.S. at
172. After all, astatetax on reservation sales by thetribeto tribal
memberswho aretherecipientsof tribal servicescould“interfere
with internal governance” (Duro v. Reina, 495 U.S. 676, 686
(1990)) by regulating the relationship between the triba entity and
its members; direct taxation of tribal income derived from the
exploitation of on-reservation tribal resources could impose
potentialy ruinous liability and threaten to displace the mechanisms
of tribal self-government.

But therule against direct taxation of atribe'son-reservation
activities has not been stated in absolute terms. Itis, instead, a
“presumption against jurisdiction” (Sac and Fox, 113 S. Ct. at
1990 (emphass added)) under which “Indian tribes and individuas
generally are exempt from State taxation within their own territory.”
Blackfeet Tribe, 471 U.S. a 764 (emphasis added). See White

" Seeaso Sac and Fox, 113 S. Ct. at 1990-1993 (income tax, and
excise tax and registration fees on vehicles, imposed on Indiansin
Indian country); Potawatomi, 498 U.S. at 507 (tax on sale of
cigarettesin Indian country to tribal members); Colville, 447 U.S. at
162-164 (taxes on motor vehicles owned by tribes or their members);
Bryan v. Itasca County, 426 U.S. 373, 375-377 (1976) (personal
property tax on on-reservation mobile home); Moe, 425 U.S. at 480-
481 (personal property tax on reservation property, license fee on
Indian retailers doing business on the reservation, and tax on on-
reservation sales of cigarettes by Indians to Indians).
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Mountain Apache, 448 U.S. at 144 (“state law is generally
inapplicable’) (emphasis added); Duro, 495 U.S. at 686 (“[w]e
have held that States may not impose certain taxes on transactions
of tribal members on the reservation”) (emphasis added). For its
part, McClanahan, the fountainhead of the Court's doctrine, based
its holding on particular treaty language (see 411 U.S. at 173-177)
and, even s, stated itsrule as applicable only to taxes on Indian
lands or income. Indeed, the Court later expressly stated that its
holdings invalidating state taxes did not extend to levies on the
receipts of reservation retailers that were “attributable to on-
reservation sales to non-Indians.” Moe, 425 U.S. at 482.

b. Asthisdiscussion suggests, respondent'sargument (see Br.
in Opp. 21-25) that state taxation of Indian tribes is entirely
precluded unless in terms permitted by Congress cannot bear
scrutiny. Itistrue that the bar on State taxation of Indians, likethe
parale restraint on stateregulation of reservation activities, was
once understood to be absolute; that is because the decisionsfirst
recognizing Indian tax immunity, TheKansasIndians, 72U.S. (5
Wall.) 737, 755 (1867), and The New York Indians, 72 U.S. (5
Wall.) 761, 770 (1867), smply “extended” the\Worcester rationale
“to state taxation withinthereservation.” McClanahan, 411 U.S.
at 169. See Oklahoma Tax Comm'n v. United Sates, 319 U.S.
598, 602 (1943) (Worcester principle“wascarried into thetax field
in The Kansas Indians, 5 Wall. 737, and for the same reasons”).
While the Court occasionally has cited these nineteenth century
decisonsin modern times (see Blackfeet Tribe, 471 U.S. at 764),
the broadest implications of the early holdings necessarily cannot
survive the demise of the Worcester rule.

In later years the Court changed course, grounding Indian tax
immunity, “not on thendian sovereignty doctrine,” but rather onthe
theory that tribal landsand enterpriseswerefedera insrumentalities.
McClanahan, 411 U.S. at 169-170. See Colville, 447 U.S. at
183-184 n.8 (opinion of Rehnquist, J.). But that approach also “did
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not survive’ (Mescalero Apachev. Jones, 411 U.S. at 150), and
the Court morerecently has* decling{d] theinvitation to resurrect the
expansveversion of theintergovernmental immunity doctrinethat
has been so consistently rejectedinmoderntimes.” 1d. at 155. See
Colville, 447 U.S. at 183-184 n.8 (opinion of Rehnquist, J.) (as
gppliedto Indians, federd insrumentdity “line of andysis* * * was
later overruled”); Oklahoma Tax Commn v. Texas Co., 336 U.S.
342 (1949); Oklahoma Tax Comm'n v. United Sates, 319 U.S.
at 603 (the “federal instrumentality theory has been renounced” in
the Indian setting).

In its contemporary decisions, the Court has grounded Indian
tax immunities on the more genera principles that govern al
assertions of state authority affecting reservation activities. The
Court thushasexplained that it has* held that States may not impose
certain taxes on transactions of tribal members on the reservation
because this would interfere with internal governance and self-
determination.” Duro, 495 U.S. at 686. See Bryan v. Itasca
County, 426 U.S. 373, 376 n.2 (1976) (invoking “general
preemption analysis’). To be sure, the Court has “recognized that
thefederd tradition of Indian immunity from state taxation isvery
strong and that the stateinterest in taxation is correspondingly wesk.
Accordingly, it isunnecessary to rebaancethese interestsin every
case” Cabazon Band, 480 U.S. at 215 n.172 But this
generdization— with which we agree— hardly judtifiestax immun-

8 |n Cabazon Band, 480 U.S. at 215 n.17, the Court observed in
afootnote that “[i]n the special area of state taxation on Indian tribes
and tribal members, we have adopted a per serule.” But Cabazon
Band, which was not acase involving state taxation and which relied
for its observation on Blackfeet Tribe and McClanahan, cannot be
read as approving preemption of state law in the circumstances of this
case. Certainly, the statement that “it is unnecessary to rebalance
these [state and tribal] interestsin every case” does not mean that all
state taxes falling on tribes are invalid in all circumstances.
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ity whenitisdemonstrated in aparticular casethat the stateinterest
supporting the levy is compelling, that the triba interest is
insubstantial, and that the state tax would have no effect on “tribal
governance and self-determination.”

c. Nor isthereany congressiona policy that requiresgenera
use of aconclusive presumption against the validity of a State's
taxation of tribd activities. Thereisnothing magica intheimpostion
of agatetax'slegd incidence, and a concomitant state-crested legal
obligation, on atribe; this Court already has held, in the Moe-
Colville line of cases, that tribes may be subjected to a legal
obligation to collect and remit date taxes. By the same token, there
isnot, of course, any federd statute that broadly grantstax exempt
statusto Indiansinal circumstances.® And athough the Court has
noted the congressiond godsof “encouraging triba sdf-sufficiency
and economic development” (Cabazon Band, 480 U.S. at 216; see
New Mexico v. Mescalero Apache, 462 U.S. at 335), a state tax
isnot invalid simply becauseit affectsthetribal treasury. Tothe
contrary, the Court has expressly rejected the argument that state
legidationispreempted whenever it hasan “ adverse effect onthe
Tribe's finances’ (Cotton Petroleum, 490 U.S. at 187) — even
where*“theeconomicimpact” onthe Tribe“isparticularly severe.”
Colville, 447 U.S. at 151 n.27. Seeasoid. at 156-157. Similarly,

° To the contrary, Congress on occasion has explicitly authorized
state taxation of Indian activities or lands. See McClanahan, 411
U.S a 177 n.16. And lest it be thought that the existence of these
statutes suggests abackground congressional view that state taxesare
preempted unless explicitly permitted (cf. id. at 177), Congress also
has specifically precluded the application of certain state taxes to
specified activitiesor holdingsof particular tribes— including taxation
of lands held by members of the Chickasaw Nation or of the other
Five Civilized Tribes. See, e.g., Act of June 28, 1898, 30 Stat. 495,
505-513; Act of April 26, 1906, 34 Stat. 137, 144; Act of May 10,
1928, 45 Stat. 495, 88 3, 5(1928); Act of Jan. 27, 1933, 47 Stat. 777.
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itisplainthat astate tax on particular activitiesis not preempted
simply because, asapractical matter, it precludestheimposition of
atribal tax on the same conduct. Seeid. at 154-1509.

Infact,inthe particular setting presented here, itisplainthat the
State's authority to tax iswholly consistent with— and, indeed, is
expressly permitted by — federa enactments. The Hayden-
Cartwright Act, 4 U.S.C. 8§ 104, explicitly authorizes States to
collect taxes on the sale of motor fuel in federal reservations,
providing:

That all taxeslevied by any State* * * upon, or with respect
to, or measured by, sales, purchases, storage, or use of
gasolineor other motor vehiclefuelsmay belevied, inthe same
manner and to the same extent, with respect to such fuelswhen
sold by or through * * * filling stations[or] licensed traders, *
* * |ocated on United States military or other reservations,
when such fuels are not for the exclusive use of the United
States.

Four monthsafter the satute's enactment, the Attorney Generd
concluded that the reference to “reservations’ in the Hayden-
Cartwright Act “"describg[g] any body of land, large or smdll, which
Congress has reserved from sale for any purpose. It may be a
military reservation, or an Indian reservation, or, indeed, onefor
any purpose for which Congress has authority to provide* * *.”
38 Op. Atty. Gen. 522, 524 (1936) (first emphasisin original),
guoting United States v. Celestine, 215 U.S. 278, 285 (1909).
Seeibid. (*some of the agencies [sdlling fuel] which are expressy
designated in [the Act] apparently are such as usually pertain to
military, naval, or Indian reservations’). And four years later,
speaking to precisaly the situation at issue here, Solicitor of the
Interior Margold concluded that the Act authorizes state taxation of
salesof motor fuel purchased by an on-reservation tribal enterprise
for resale both to non-Indians and to members of the tribe.
Application of Federal and State Sales Taxes to Activities of
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Menominee Indian Mills, 57 Interior Dec. 129, 138-140 (1940).
There is no reason to doubt that conclusion, particularly since
Congressreenacted the Act in 1947 — seven years after Solicitor
Margoldissued hisopinion— without any relevant change. 61 Stat.
644.10

3. SalesBy TheTribe Are Subject To The Oklahoma
Fuel Tax. a. Theseprinciplesmake clear that Oklahomasfuel tax
may validly be applied to respondent's sales. At the outset, the
Hayden-Cartwright Act expresdy authorizesthetax. Thereshould
be no doubt, asthe Attorney Genera concluded in 1936, that the
Act reaches sales of motor fuel on al lands reserved by the United
Statesfor any purpose. That plainly reachesthe federd trust lands
that arethe Stesof thesdlesat issuein thiscase. See Sac and Fox,
113 S. Ct. at 1991-1992."*

10 |n White Mountain Apache, 448 U.S. at 152 n.16, the Court
reserved the question whether the Hayden-Cartwright Act applies to
Indian reservations. But even apart from the Act's broad language,
there are compelling reasonsto believe that it does. Asthe Solicitor
of the Interior noted, the Act was an amendment to the Federal Aid
Highway Act of 1936, which also included “a section devoted to
roadwaysin Indian reservationg],] indicating that attention wascalled
in the consideration of the act to Indian reservations.” 57 Interior
Dec. at 139. In addition, among the selling agencies specifically
enumerated as subject to tax are “licensed traders,” areference that
is“particularly suggestive of Indian reservations.” 1bid.

11 Oklahomadid not assert the Act in defense of itstax in the lower
courts because it was of the view that “the relevant boundary for
taxing jurisdictionisthe perimeter of aformal reservation, not merely
land set aside for atribe or its members.” Sac and Fox, 113 S. Ct.
a 1991. The State therefore viewed Chickasaw lands as
indistingushable for fuel tax purposes from other lands; because
Chickasaw lands were seen as within the State's taxing jurisdiction,
they were seen as outside the scope of the Hayden-Cartwright Act.
But the Court's decision in Sac and Fox, issued after the State filed
its brief in the court of appeals, rejected the State's position — and
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Even apart from the Act, however, there is no principle of
preemption or tribal sovereignty that precludes gpplication of thetax.
Sofar asweare aware, the Court hasnever invalidated a state tax
inthe circumstances here: where the economic burden of the tax
falls on purchasers who are non-Indians or non-members of the
Tribe; wherethe State undeniably could impose thetax directly on
those purchasers— and could, under Milhelm Attea, Potawatomi,
Colville, and Moe, requirethe Tribeto collect and remit the tax; and
where use of the product sold generates costs that are imposed
entirely upon the Sate. Indeed, as we note above, the Court has
declared that the rule against state taxation does not reach just that
Stuation, emphasizing that itsholdingsinvalidating state levieson
Indian income did not address claims “that the State could not tax
that portion of the receipts attributable to on-reservation salesto
non-Indians.” Moe, 425 U.S. at 482.* See also Colville, 447
U.S. a 178 (opinion of Rehnquit, J.) (“[h]istorically this Court had
found Indians to be exempt from taxes on Indian ownership and
activity confined to the reservation and not involving non-Indians’)
(emphasis added).

Thereasonisgpparent. Asdefromitsnakedinterestinraisng
revenue, the Tribe has no significant stake here. After al, requiring
atribeto remit atax on salesto non-members— atax that will be

therefore implicitly made clear that the Act appliesto Indian country.

2 The Court in Moe was addressing Warren Trading Post Co. v.
Arizona Tax Commission, 380 U.S. 685 (1965), where the Court
invalidated a state gross proceeds or income tax imposed on an on-
reservation Indian trader. The Court noted that the “challenge to
these [taxeg] islimited to the State's attempt to apply them to gross
income from sales made on the reservation to reservation Indians.”
Id. at 686 n.1. That was so eventhough the legal incidence of the tax
on sales to non-Indians plainly fell on the Indian trader. The tax
immunity of licensed Indian tradersis generally equivalent to that of
Indians themselves. See Milhelm Attea, 114 S. Ct. at 2036.
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used to meet costsimposed on the Sate by use of the goods sold
— inno senseimposesa“ burden which frustratestribal self-govern-
ment.” Moe, 425 U.S. at 483. Tothe contrary, itisdifficult to see
how such atax has any bearing whatsoever on thetribes ability “to
control their own interna relations, and to preservetheir own unique
customs and socia order.” Duro, 495 U.S. at 685-686. Indeed,
any argument that immunity fromthelevy “isnecessary to* * * triba
government isrefuted” by thefact that the State historical ly assessed
the tax and the Tribe until very recently paid it, so “that the parties
to this case had accommodated themselvesto the state regul ation.”
Montana v. United States, 450 U.S. at 564-565 n.13.

Moreover, thetax at issue here does not fall upon any value
generated by Indianson Indian land. Instead, thisisthe paradigm of
acaseinwhich the Court hasindicated that thereisno tribal interest
supportingimmunity from satelaw: thetax falson*on-reservation
sd esoutletswhich market to non-members goods not manufactured
by thetribe or itsmembers, in which thetribal contribution to [the]
enterpriseisdeminimis.” New Mexico v. Mescalero Apache, 462
U.S. at 341. See Cabazon Band, 480 U.S. at 219 (noting minimal
tribal interest where thetribe “merely import[s] aproduct onto the
reservation for immediate resale to non-Indians”).

Asthe Court has explained in very similar circumstances:

It ispainfully gpparent that the value marketed by the[retailers]
to persons coming from outside is not generated on the
reservations by activitiesin which the Tribes have asignificant
interest. * * * What the [retailers] offer these customers, and
what isnot available el sewhere, is solely an exemption from
state taxation.

Colville, 447 U.S. at 155. Andthe Court hasrepeatedly “rejected
the proposition that “principles of federa Indian law, whether stated
in terms of preemption, tribal self-government, or otherwise,
authorize Indian tribes thus to market an exemption from State taxa-



27

tion to personswho would normally do their business el sewhere.”
Milhelm Attea, 114 S. Ct. at 2035, quoting Colville, 447 U.S. a
155.5

¢. Whilethe Tribe has no subgtantia interest in avoiding thetax,
the State hasacompel ling interest inimposing it, for thesdleand use
of motor fuel “hasasignificant impact beyond thelimitsof” Indian
country. Rice, 463 U.S. at 724. “Thisisnot acase in which the
State has nothing to do with the on-reservation activity, saveto tax
it” (Cotton Petroleum, 490 U.S. at 186), or whereitisimpossible
“toidentify any regulatory function or service performed by the State
that would justify the assessment of taxes.” White Mountain
Apache, 448 U.S. at 148-149. To the contrary, it isthe existence
of state-funded public highwaysthat makespossblethe Tribessae
of fud, whilethe use of that fuel requires considerable expenditures
for the maintenance and congtruction of stateroads. “Thisparticular
“spillover' effect isquditetively different from any “spillover' effects
of incometaxesor taxeson cigarettes. A State's regulatory interest
will beparticularly subgtantid if the State can point to of f-reservation
effectsthat necessitate stateintervention.” Rice, 463U.S. at 724,
quoting New Mexico v. Mescalero Apache, 462 U.S. at 336. And

13 After the decision below, the Tribe imposed its own tax on
gasoline and diesal fud that isroughly equivaent to that imposed by
the State. See Tribal Law 11-011 (Aug. 11, 1994). That the Tribeis
not now marketing its tax exemption by undercutting other retailers,
however, does not mean that it — or Oklahoma's many other tribes
— will not do sointhefuture. Inany event, even if the Tribe does not
lower its prices, the tax exemption nevertheless is valuable only
becauseit alowsfor imposition of atribal tax that otherwisewould not
befeasible. SeeColville, 447 U.S. at 154-159. Y et the State “ does
not infringe the right of reservation Indians "to make their own laws
and be ruled by them," Williamsv. Lee, 358 U.S. 217, 220 (1959),
merely because the result of imposing its taxes will be to deprive the
Tribes of revenueswhich they currently arereceiving.” Colville, 447
U.S. at 156.
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here — in contrast to other casesin which state taxes have been
invalidated (see White Mountain Apache, 448 U.S. at 150) — the
Tribe does not construct or maintain highways for the use of the
genera public; that burden falls entirely on the State.

Asthe district court recognized:

In Oklahomathe gasolinetransported onto Indian Country
isfor resaleonly andisused amost exclusively off of Indian
Country on State jurisdiction roads. * * *

Further, the Tribe does not construct or maintain roads
and highwaysfor the use of the genera public in Oklahoma
The State of Oklahomaconstructsand maintains 111,412.76
miles of streets, roads and highways in Oklahomawhich is
funded by the state tax on motor fuel. All of the road mileage
maintained by the stateis off Indian Country. Therefore, the
gasoline tax used to maintain these roads is directed at off-
reservation va uewherethetaxpayer isreceiving State services,
whether the taxpayer is atribal member or not.

Pet. App. 36a-37a.

It should be added that the magnitude of the State's interest
hereisbrought home by aconsideration of the practical effects of
the decison below. Themotor fuel tax isavery significant source
of revenue for Oklahoma, producing more than $300 million
annually, amost all of which isdevoted to road construction and
maintenance. Under the court of appeals rule, thetaxesforgoneon
sdes by respondent — and by Oklahomas 40 other tribes— would
be substantial. But that will not be the extent of the State's | oss;
“marketing” of the tax exemption by the tribeswill take business
(and therefore taxable sales) from non-Indian retailers, further
diminishing tax revenue. The amounts involved surely will be
significant since, as amicus Petroleum Marketers Association of
America, et al., demonstrates, the market for motor fuel is
extraordinarily price sensitive. Cf. Milhelm Attea, 114 S. Ct. at
2031 (purchases of untaxed cigarettes by non-Indians cost State



29

$65 million in annud revenue).* Tax immunity therefore givesthe
tribes an enormouswindfall, while leaving the State with few of the
revenues but all of the burdens flowing from the sale and use of
motor fuel.

The court of appeals accordingly erred in holding that “the
digtrict court's balancing of the respectivetribal and Sateinterests at
stake was not rel evant to the determination of the propriety of the
fuel taxes.” Pet. App. 16a. Instead,

[w]hile the Tribes do have an interest in raising revenue for
essentid governmenta programs, that interest isstrongest when
the revenues are derived from value generated on the
reservation by activitiesinvolving the Tribes and when the
taxpayer istherecipient of tribal services. The State also has
alegitimate governmenta interest in raisng revenues, and that
interest is likewise strongest when the tax is directed at off-
reservation vaue and when the taxpayer istherecipient of state
Services.

Colville, 447 U.S. at 156-157. Under this test, the proper
accommodation here is manifest.

4. The Decision Below Rests On A Formalism That
Disregards Economic Realities. In these circumstances, the
holding below, whichinvdidaesthefud tax smply becausethe legd
incidence is said to fall on the Tribe, rests upon the most sterile
formaism. Itisindigputablethat the State could impose precisdy the
same burden on the Tribe by declaring the tax to fall on the consu-

¥ Thisisaparticular problem in Oklahomabecause it is home to
many tribes; in addition, the history of Oklahoma allotments means
that Indian country is scattered helter skelter across the State, so that
purchasers of fuel always are likely to be near an Indian retailer. See
generaly Sac and Fox, 113 S. Ct. at 1987, 1993; Woodward v.
DeGraffenried, 238 U.S. 284 (1915); M. Wright, A Guide to the
Indian Tribes of Oklahoma (1971).
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mer and directing the Tribe to collect and remit thelevy. See pages
17-18, supra. In the court of appeals view, then, “the only
difference between” acongtitutional tax and onethat isinvalidis
“thelr names.” Sac and Fox, 113 S. Ct. at 1993.

If thisdefect may be cured smply by declaring inthetext of the
tax statute that the legd incidencefdlson the consumer, asthe court
below appeared to suggest (Pet. App. 13a), its decision “has no
relationship to economicredities. Rather it sandsonly asatrap for
the unwary draftsman.” Complete Auto Transit, Inc. v. Brady,
430 U.S. 274, 279 (1977). And asthis case illustrates, the trap
would beasignificant one. The Oklahomasgtatute doesnot, after all,
“expressly declare the legal incidence of the taxes to be on the
retailer” (Pet. App. 13a), and the State consistently has understood
theincidenceof thetax to fall onthe consumer. That the court of
appeals nevertheless found the incidence of the tax to rest on the
Tribe— and that the Tribeisentitled to atax exemption asaresult
— issureto foment litigation, as other tribes across the country
atempt to convert arguable gatutory ambiguitiesinto tax immunities.

Moreover, the possibility that States could withdraw those
exemptions after thefact by changing the satutory languageisnot a
complete solution to this problem, because Indian sovereign immu-
nity would prevent recovery by the States of forgone tax revenues.
See Potawatomi, 498 U.S. at 509-511."* And such a change
would not be a permanent solution either, because atribe could
chasethetax exemption up the distribution chain by the smple ex-
pedient of becoming distributors of fuel. The court of appeals

15 Of coursg, if the immunity conferred by the court of appeals
could not be eliminated with the stroke of a pen, the ultimate
constitutionality of a State's tax regime would turn on “mere
nomenclature.” Colville, 447 U.S. at 163-164. Such an approach
could impose crippling burdens on state governments.
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rule, like al formalisms, thus would invite gamesmanship and
manipulation.

The decision below therefore departs from this Court's clear
holdings: “[t]hereis of course no question that the Court has
discarded the contralling significance of the label a State attachesto
itstaxes. A tax instead must bejudged by its "practica operation.”
Colville, 447 U.S. a 188 (opinion of Rennquig, J.), quoting Detroit
v. Murray Corp., 355 U.S. 489, 492 (1958).** And because
“[t]hereisno economic consequence that follows necessarily from
the use of * * * particular words, * * * and a focus on that
formalism merely obscures the question whether the tax produces a
forbidden effect” (Complete Auto, 430 U.S. at 288), the court of
appeals approach entirely divorces Indian tax immunity from its
rationale, leavingit asan enginefor the destruction of the statefisc.
Thisisamatter of the greatest significanceto the States, for “[i]tis
upon taxation that the several States chiefly rely to obtain the means
to carry on their respective governments.” Dows v. City of
Chicago, 78 U.S. (11 Wall.) 108, 110 (1871). The holding below
thereforeis manifestly wrong asit appliesto salesby the Tribeto
non-members.

6 The Court has found the legal incidence of the tax to be
controlling in one circumstance: when astate levy falsdirectly onthe
United States. That is because the Federal Government's immunity
from state taxation “ has taken on essentially symbolic importance, as
the visible “consequence of that [federal] supremacy which the
constitution has declared.” United Satesv. New Mexico, 455 U.S.
720, 735 (1982), quoting McCulloch v. Maryland, 17 U.S. (4
Wheat.) 316, 436 (1819). That rationale has no application to the
relationship between States and Indian tribes, however. The United
States, as the “suprem[€]” sovereign, iswholly immune from state
regulation and taxation. In contrast, the rules of Indian sovereignty
are adjusted to accommodate stateinterests. See pages 14-18, supra.
That has become particularly clear with the Court's rejection of the
notion that tribal enterprises are federal instrumentalities. See pages
20-21, supra.
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5. The State May Tax Sales Of Fuel Used By Tribal
MembersOutsde Indian Country. While we therefore think it
plain that Oklahoma's tax may be imposed on sales to non-
members, we also submit that the tax may be applied to salesto
members of the Tribe. As Solicitor of the Interior Margold
explained, the Hayden-Cartwright Act must be read to make such
sales taxable

inview of the purpose of the statute to permit State taxes of all
sales on reservations not previously subjected to such taxes,
and of thewording of the statute, permitting taxesto be levied
“in the same manner and to the same extent” as upon sales
outsidethereservation. Indiansmaking purchasesof gasoline
outside the reservation must pay the sales tax in the same
manner as other persons.

57 Interior Dec. at 140.

But even apart from the Hayden-Cartwright Act, in the
circumstancesof thiscasethereisno justification for granting the
Tribe immunity from tax on salesto tribal members. Becausethe
Tribe doesnot maintain public highways, motor fuel purchased by
triba membersisused dmost exclusively on satejurisdictionroads,
and thereforeimposes precisdly the same burdens upon the State as
doesthe use of fuel by non-members. Asthedigtrict court correctly
held, “thegasolinetax used to maintain theseroadsisdirected at off-
reservation value where the taxpayer is receiving State services,
whether the taxpayer isatribal member or not.” Pet. App. 37a.
These extra-reservation effects of the taxed activity decisively
distinguish this case from those (involving cigarette, personal
property, and income taxes, see pages 18-19 & n. 7, supra) in
which the Court has invalidated taxes on tribal members; as the
Court has explained, the “ "spillover' effect [here] is qualitatively
different from any “spillover' effect of income taxes or taxes on
cigarettes.” Rice, 463 U.S. at 724.
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Infact, in anal ogous circumstancesthe Court has recognized
that astatetax may beimpaosed ontribal memberswhollivein Indian
country. In both Sac and Fox and Colville, the Court suggested
that automobile excise taxes and registration fees may be imposed
ontribal memberswho live (and presumably garage their vehicles)
in Indian country, so long asthe amount of thetax istailored to use
of thevehicle off of Indian country. See Sac and Fox, 113 S. Ct.
at 1993; Colville, 447 U.S. at 163-164. That conclusion, which
rests on the understanding that a State must be able to tax recipients
of its services, validates a tax on the purchase of fuel by tribal
membersthat is* used dmost exclusively off of Indian Country on
State jurisdiction roads.” Pet. App. 36a.

B. The Legal Incidence Of The Fuel Tax Falls Upon
The Consumer

For the reasons set out above, Oklahoma's power to impose
the motor fuel tax on saesby the Tribe should be upheld regardiess
of who bearsthelegd incidence of that tax. But if the Court rejects
that proposition and concludesthat the legd incidence of a state tax
never may be imposed on an Indian tribe absent express
congressional intent (and concludes further that the Hayden-
Cartwright Act does not provide that consent), the decision below
regarding the fuel tax still should be set aside. The essential
foundation for the court of appeals holding — the conclusion that
thelegd incidenceof thetax falsontheretailer — isincorrect. That
conclusion disregarded both this Court's precedents on the
placement of atax'slega incidents and manifest indications of the
Oklahoma L egidlature's intent.

1. Asthe concept has been understood by this Court, the
legal incidence of atax doesnot necessarily fall on the entity that
must remit thetax, or that can be held legdly liablefor nonpayment;
instead, thelegal incidenceisborneby the entity that thelegidature
intended to carry the burden of the tax in apractica sense. This
central role of legidative intent comes clear from this Court's
decisions, including its discussion of the factors that are not
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dispositive of the legal incidence inquiry. The Court thus has
“sguarely rej ected the proposition that the legal incidence of atax
falsawaysupon the personlegdly liablefor itspayment.” United
Sates v. Mississippi Tax Comm'n, 421 U.S. 599, 607 (1975).
Similarly, dthough thelegal incidence of asalestax will fall onthe
consumer when thereisastatutory requirement thet theretaller pass
it on (see, e.g., Moe, 425 U.S. at 481-482), that will be so even
when the statute does not contai n any mechanism for enforcing the
pass-through requirement.” And when the legid ature intends that
the tax be passed on, the consumer to whom it is passed on may
bear thelevy'slegal incidenceevenif heor sheisnot subject to suit
by the State (or by the vendor) for nonpayment; none of this Court's
decisions addressing theissue has suggested that legal provisions
subjecting the consumer to legal liability are essential to a
determination that the consumer bearsthelega incidence of thetax.

Nor, for that matter, is an express pass-through requirement
necessary. AsthisCourt explained whenrgecting atriba claim of
immunity from a state tax requiring payment by the tribe:

Noneof our cases has suggested that an express statement that
the tax isto be passed on to the ultimate purchaser is necessary
before a State may require atribeto collect * * * taxesfrom
non-Indian purchasers and remit the amounts of suchtax to the
State. Nor do our cases suggest that the only test for whether

17 See Mississippi Tax Comm'n, 421 U.S. at 609 n.8 (rejecting
contention that, because the statute does not sanction the vendor for
failing to pass on the tax, thelegal incidence falls on the vendor); First
Agricultural Nat'l Bank v. Sate Tax Comm'n, 392 U.S. 339, 348
(1968) (“We cannot accept the reasoning of the court below that
simply because there is no sanction against a vendor who refuses to
pass on the tax (assuming thisis true), this means the tax is on the
vendor.”).
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thelega incidence of such atax fallson purchasersiswhether
the taxing statute contains an express “ pass on and collect”
provision.

Chemehuevi Indian Tribe, 474 U.S. at 11. Instead, the Court
explained, “the test to be derived from [our] cases* * * isnothing
more than afair interpretation of the taxing statute as written and
applied.” Ibid. Solong asthe statute, “fairly interpreted,” reveas
alegiddiveintent that the consumer bear the ultimate burden of the
tax, the legal incidenceis on the consumer. See generally First
Agricultural Nat'l Bank v. Sate Tax Comm'n, 392 U.S. 339, 347
(1968) (“[t]here can be no doubt from the clear wording of the
satutethat the MassachusettsL egidatureintended thet this saestax
be passed on to the purchaser”); Gurley v. Rhoden, 421 U.S. 200,
205 (1975) (legidlative “purpose” dispositive).

A “fair interpretation” of Oklahomasmotor fuel tax leavesno
doubt that the Oklahoma legidature intended the consumer (and
certainly not theretailer) to bear the burden of the fudl tax.”® Thus,
the basic definitiona e ements of the motor fuel tax code— which
werewholly ignored by the court below — refer to the requirement
that “adistributor, dedler, or retailer * * * collect taxes levied by
thisact.” Okla Stat., Tit. 68, § 501C (emphasis added). This

18 Although the “legal incidence” inquiry touches on a matter of
state law and this Court often defers to the views of the courts of
appeals on such matters, it is clear that when the determination of a
tax'slegal incidence affects afedera right totax immunity, “the duty
restson this Court to decide [such issues] for itself.” Mississippi Tax
Comm'n, 421 U.S. at 609 (citation omitted). The Court accordingly
has not viewed as dispositive even state court pronouncements on
where the legal incidence of a state tax falls. See, e.g., Diamond
Nat'l Corp. v. Sate Board of Equalization, 425 U.S. 268 (1976)
(per curiam); First Agricultural Nat'l Bank, 392 U.S. at 346. Surely,
the courts of appeals may clam no greater deference when
interpreting state enactments than may the state courts themselves.
See Chemehuevi Indian Tribe, supra.
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makes plain that the obligation of both the distributor and the
retailer isthat of collecting thetax from someone further down the
distribution chain.

Thisconclusionisconfirmed by the exemptionsthat appear in
virtualy every one of the numerous provisions establishing the
various constituents of the motor fuel tax. See Okla. Stat., Tit 68,
88 501B, 502.2B, 502.3B, 502.4B, 502.5B, 502.6B, 502.7B,
522(d). These exemptionsrelievethe consumer of the obligationto
pay the tax and are passed up the distribution chain to the retailer
and then to the distributor. Thus, Section 501B (emphasis added)
— again, adefinitional provision of the statute — provides that
“[p] urchasers of nontaxable diesal fuel must comply with the
provisionsof Section 509 [of thistitle] in order to avoid the taxes
levied by Sections502.1 and 522.1 [of thistitle].” Section 509B,
inturn, providesthat “[e]very person actudly engaged infarmingin
Oklahomaor in a state which borders the State of Oklahomaand
buying motor fuel to be used asfuel for farm tractors or Stationary
engines * * * and used exclusively for agricultural purposes
* * * may purchase such motor fuel without paying the tax.”
(emphasis added).*

The statute smilarly declaresthat tax isnot due on diesel fuel
“used exclusively for purposesother thanto operate motor vehicles
onthe public highways of thisstate” (Okla. Stat., Tit. 68, 8 509.2A
(1994)), and any person who places diesel fuel purchased under
such an exemption “into the fudl tank of amotor vehiclefor usein
operating the motor vehicle on the public highways shall beliable
for thetaxes.” Id. § 509.2C (emphasisadded). Fuel purchased by
acounty, city, or town for usein its vehiclesis exempt from tax
“provided that if the diesdl fuel isplaced directly intothefue supply

¥ The court of appedl sitself cited this provision for the proposition
“that the tax is not imposed on the distributor.” Pet. App. 14a. We
agree that the exemption doesindeed stand for that proposition — and
for the further proposition that the tax is imposed on the consumer.
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tank or tanks of the motor vehicle by the supplier, certification must
be made on theinvoice and all such sales must be reported by the
supplier on formsfurnished by the OklahomaTax Commisson.” Id.
8 509.2(F). The statute provides similar exemptions to those
purchasing fuel for usein specified aircraft, in passenger busesor
coaches, by public school vehicles, by FFA or 4-H club trucks, or
by volunteer fire departments (id. 88 508(a), 509.2E, 527). That
these provisionsrelieve the consumer of the burden of “paying the
tax” makes clear that the consumer ordinarily bearsthat burden, and
thusthelegal incidence of thelevy. Andthisisconfirmed by the
practice when an exempt consumer purchases fuel from aretailer:
theretailer subtractsfrom the consumer'sinvoice thetax ordinarily
due on the sdle and obtainsa credit on its next purchase of fue from
the distributor.

It istrue, asthe court of gppedls observed, that the tax “ Satutes
nowhere require the amount of the tax to beincluded inthe retail
price at the pump, a requirement which we could interpret as
imposing the tax on the consumer.” Pet App. 13a. But, as
mentioned above, thisCourt aready hasreected asmilar statutory
interpretation that gave significance to the absence of “ any
* * * explicit pass-through' language.” Chemehuevi, 474 U.S. at
10, quoting 757 F.2d 1047, 1056 (9th Cir. 1985) (emphasis added
by the Court). Just asimportant, the Oklahoma statute nowhere
declaresitslegd incidencetofall ontheretailer, makestheretailer
legally liable for payment of the fuel taxesas a general matter, or
requires the distributor to pass the taxes on to the retailer.
Accordingly, if itissignificant that the statute does not expressly
reguire pass-through of thetax from theretailer to the consumer, it
must be equally assignificant that the statute does not require pass-
through of the tax from the distributor to the retailer.?’

2 Okla. Stat., Tit. 68, 8 505E does provide that aretailer “shall, at
its option, pay to the distributor * * * all taxes due on all diesel fuel
purchased from distributors or may procure a distributor's license as
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Finaly, the provision principaly relied upon by the court of
appeals as evidence that the legal incidence of thetax fallson the
retailer does not support itsanalysis. That provision, Okla. Stat.,
Tit. 68, 8 505C, indicates that distributors remit taxesto the State
“on behdf of alicensed retailer,” and that adistributor who isunable
to collect the tax from the retailer may deduct that amount from its
future tax remittances. See Pet. App. 13a-14a. But thereference
to“collection” suggestsonly that thelegal incidence of thetax falls
somewhere down thedistribution chainfrom thedistributor; it says
nothing about whether that incidence comesto rest with theretailer
rather than the consumer. Moreover, the portion of § 505C omitted
by the court below from its opinion makes clear that, at aminimum,
theretailer cannot alwaysbear thelegal incidence of thetax. The
unabridged version of therelevant portion of Section 505C refersto
“[m]otor fuel taxesremitted by adistributor on behalf of alicensed
retailer [for] the distributor or collected on behalf of a nonlicensed
purchaser of motor fuel” (emphasis added). The legislature
therefore expressly contemplated aclassof casesinwhichretailers
do not play any rolein paying or collecting thetax. Thesignificant
point for thelegidature thuswasthat thedistributor be ableto pass
on the tax, not that the tax be borne by a retailer. In these
circumstances, themotor fuel tax, “fairly interpreted,” imposesthe
legal incidence of the tax on the consumer.

2. Itshould beadded that if we arewrong in our definition of
legd incidence— so that thelegal incidence of atax isborne only
by those who arein someway subject tolega liability for payment

providedin Section 510 of thistitle.” Thisprovision, which refersonly
to taxes on diesal fuel, contains no enforcement mechanism; it also
says nothing about the requirement that the retailer of diesel fuel
collect the tax from those below it on the distribution chain.
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of thetax — then thelegd incidence of Oklahoma'sfuel tax plainly
fdlsonthedigtributor, rather thantheretaler. Whilethe Oklahoma
L egidature doubtl essexpected that distributorswould passonthe
tax to retailers (just asit expected that retailers would passit on to
consumers), nothing in the statuterequiresthnemto do so. Similarly,

aswe note above, if the distributor does not pay the tax the State
hasno lega recourseagainst theretailer. SeeGurley, 421 U.S. at
205-206 (“if the [distributor] does not pay thetax, the Government
cannot collect it from his vendees; the statute has no provision
making the vendeeliablefor itspayment™). By the sametoken, the
State hasno right of action againgt aretailer who failsto compensate
itsdistributor for taxespaid. Inany event, then, thelegal incidence
of thetax heredoes not fall on the retailer, which meansthat thefuel

tax isvalid as applied to sales by tribal retailers.

II. THE TREATY WITH THE CHICKASAW NATION
DOES NOT PRECLUDE IMPOSITION OF
OKLAHOMA'S INCOME TAX ON TRIBAL
MEMBERS WHO LIVE OUTSIDE INDIAN
COUNTRY

The court of appealsaso erred in holding that Oklahomamay
not imposeitsincometax on enrolled members of the Chickasaw
Nation who work on tribal trust lands but live outside the formal
boundaries of Indian country. That decision rests on a plain
misreading of the treaty with the Chickasaw Nation. We discuss
first the framework for the court of appeas decision, an
understanding of which iscritical to theissue presented here, and
then proceed to demonstrate why the court'sreading of thetreaty is
indefensible.

1. As we explain above (at 18-19), decisions such as
McClanahan and Mescalero Apache v. Jones have recognized a
strong presumption against state taxation of thereservation income
of Indianswho live on formal reservations and derivetheir income
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from reservation sources. Two Terms ago, in Sac and Fox, the
Court extended this presumption to Indianswho livein all areas
defined as* Indian country” and who derivetheirincome from work
within that territory. The Court explained that it had “ never drawn
[g] distinction” between formal reservationsand Indian country for
purposes of the McClanahan presumption. 113 S. Ct. at 1991.
Thus, the Court held that “[i]f the tribal membersdo livein Indian
country,” the relevant treaties and statutes would have to be
analyzed, as in McClanahan, “against the backdrop of Indian
sovereignty.” Id. at 1992.

At thesametimethat it hasrecognized the presumptiveincome
tax immunity of reservation Indians, however, the Court has
contrasted the status of “Indianswho haveleft or never inhabited
reservations set asidefor their exclusive use,” asto whom no such
presumption applies. McClanahan, 411 U.S. at 167. The Court
in Sac and Fox thus reaffirmed that “[t]he residence of atribal
member isasignificant component of the McClanahan presumption
againg statetax jurisdiction.” 113 S. Ct. at 1991. Inthe context of
Sac and Fox, where the State sought to apply itsincome and motor
vehicle excise taxes to members of the Tribe who lived in Indian
country (seeid. at 1988-1989), this statement reflected the Court's
continuing recognition of the distinction between Indianswho liveon
land set aside for them by the United States, and those who do not.
Seeadsoid. at 1991 (“ To determine whether atribal member is
exempt from state income taxes under McClanahan, a court first
must determine the residence of that tribal member.”).

Becausedl of the Indianswhom Oklahoma sought to tax in Sac
and Fox may have lived within Indian country, the Court had no
occasionto determinewhether the Tribe's“ right to self-governance
could operateindependently of itsterritorial jurisdiction to preempt
the State's ability to tax income earned from work performed for the
Tribeitsalf when the employee does not residein Indian country.”
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113 S. Ct. at 1992. In addressing that question, the court below
held that no presumption of invalidity appliesto stateincometaxes
on Indiansliving outside Indian country, but that astate nevertheless
may be prohibited fromimposing such taxesif “thetribe[can] show
that thetax isbarred by one of the two independent barriersto the
exercise of state jurisdiction over Indians, i.e. interference with
reservation self-government or impairment of rights granted or
reserved by federd law.” Pet. App. 26a-27a. While petitioner has
no quarrel with thisstatement in the abstract, the court's congtruction
of the treaty with the Chickasaw — which it held to create such an
independent bar to taxation — is insupportable.

2. Thecourt of appealsrelied on Article 1V of the treaty,
which provides:

The Government and the people of the United States are
hereby obliged to secureto the said [ Chickasaw] Nation of
Red People the jurisdiction and government of all the
persons and property that may be within their limits west,
so that no Territory or Sate shall ever have a right to pass
laws for the government of the [ Chickasaw] Nation of Red
People and their descendants; and that no part of the land
granted them shdll ever be embraced in any Territory or State;
but theU.S. shdl forever secure said [ Chickasaw] Nation from,
and againgt, al laws except such asfrom timeto time may be
enacted intheir own National Councils, not inconsstent with the
Constitution, Treaties, and Laws of the United States; and
except such as may, and which have been enacted by
Congress, to the extent that Congress under the Congtitution
are required to exercise alegidation over Indian Affairs.

Treaty of Dancing Rabbit Creek, Sept. 27, 1830, 7 Stat. 333.%

2 Aswe have explained (at note 1, supra), thistreaty actually was
concluded with the Choctaw Nation but subsequently was applied to
the Chickasaw Nation.
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The court focused in particular on the language providing that “no
Territory or State shall ever have [the] right to pass laws for the
government of the[Chickasaw] Nation,” reading thislanguageto
mean that “[t]he crucia question in determining the validity” of
Oklahomastax issmply “whether the law isoneimposed on the
Chickasaw Nation or its descendants.” Pet. App. 30a. Under this
andyss, “[rJesdency issmply not rdlevant.” Ibid. All that matters
iswhether the law — dthough faciadly neutra as between Indians
and non-Indians— is being applied to members of the Tribe. If so,
inthe court of appedls view, thelaw isone*“for the government of
the Chickasaw Nation” and isinvalid.

This approach does violenceto the plain terms of the treaty,
which precludesthe State from “ pasg/ing] lawsfor the government
of the [Chickasaw] Nation” (emphasis added). In light of the
McClanahan presumption, thislanguage may reasonably beread as
barring state laws that govern the Chickasaw in a manner that
displacesthe mechanismsof tribal government in Indian country.
But it cannot fairly be stretched to proscribe anon-discriminatory
gateincometax imposed on personsliving outside of Indian country,
who recelve from the State both amyriad of particular servicesand
“[f]heintangible valueof citizenship inan organized society.” Cotton
Petroleum, 490 U.S. at 190. Onewould not, after al, characterize
agtateincometax imposed on afederal employeewho liveswithin
the State'sjurisdiction asalaw passed “for the government of the
United States.”

That point isconclusively established by the treaty language
immediately preceding that relied upon by the court of appeals.
Read in context, the treaty provides that the “ United States are
hereby obliged to secure to the said [ Chickasaw] Nation of Red
Peoplethejurisdiction and government of al personsand property
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that may be within their limits west, so that no Territory or State
shall ever have the right to pass laws for the government of the
[Chickasaw] Nation of Red People and their descendants”
(emphasisadded). Thisprovidesexpresdy that the agreement con-
fersrightstothe Tribe“withintheir limits” (what wewould now cdl
thereservation, trust land, or Indian country); the conferral of these
rights“sothat” state laws may not be passed for the Tribe makes
clear that the treaty has effect only within Indian country.

It may be added that the impaosition of atax on someoneliving
outsideIndian country isnot rendered alaw “for the government of
the Chickasaw Nation” “withinther limitswest” smply becausethe
incomesubject to tax isearned in Indian country. Thetax hereisnot
imposed upon the payment of funds by the tribal government in
Indian country; it fals, instead, upon individua membersof the Tribe
who reside outside of Indian country. SeeUnited Satesv. County
of Fresno, 429 U.S. 452, 461 n.9 (1977) (“The theory * * * that
atax onincomeislegaly or economically atax onitssource, isno
longer tenable”) (citation omitted).? By declaring that the residence
of that tribal member “issmply not relevant” (Pet. App. 30a), the
court of appedalstherefore necessarily hasheld that tax immunity is
an entitlement conferred upon individual Chickasaws. Whilethe
court purported not to resol ve the question (seeid. at 30an.11), this

2 A tax ontribal memberswho live outside but work within Indian
country isin thisrespect identical to atax on non-memberswho work
for the Tribe. Thelatter tax, asthe court of appealsitself recognized,
plainly isvalid. Pet. App. 21a. Cf. Cotton Petroleum, supra (state
could impose severance tax on on-reservation oil and gas drilling by
non-member company, where tax did not affect tribal interests and
company derived substantial benefits from the state). In both
instances, the legal and economic incidence of the tax falls on the
individual taxed, not the entity by whom the individual is employed.
See County of Fresno, 429 U.S. at 461 n.9.
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rulewould seemto preclude theimposition of Oklahomasincome
tax onall Chickasaw Indianswho live outside Indian country, not
just those who derivetheir income from work on the reservation.
Indeed, taken to the limits of itslogic, the court's analysis would
preclude theimposition of any state law on members of the Tribe—
including al the other laws of Oklahomaand thelaws of other sates
when Chickasaw Indians journey beyond the borders of Oklahoma
The parties to thistreaty surely cannot have intended to provide
Chickasaw Indianswith ablanket exemption fromal statelaw. But
if that isnot what the tresty means, the holding of the court below is
insupportable.

Moreover, the court of appeals holding cannot bereconciled
with therulethat Indiansare“ subject to nondiscriminatory state law
otherwise applicableto all citizens of the State” when they travel
beyond the reservation boundaries. Mescalero Apachev. Jones,
411 U.S. at 148-149. Whilethat presumption may be overcomeby
“expressfederal law” (ibid.), thetreaty language relied upon here
hardly carries the necessary clarity. Infact, this Court has never
found federal law sufficient to overcome the rule of Mescalero
Apache. That is not surprising, for the interest of Indians in
remaining “ freefrom state jurisdiction and control” (McClanahan,
411 U.S. at 168 (citation omitted)) is most significant when “on-
reservation conduct involving only Indiansis at issue.” White
Mountain Apache, 448 U.S. at 144. See Potawatomi, 498 U.S.
at 511.%

2 The court of appeals evidently found it significant that on-
reservation Indian immunity from state regulation is stated more
explicitly in the treaty with the Chickasaw than in the treaties
addressed in McClanahan and Sac and Fox. See Pet. App. 27a-
28a. Even if true, however, that observation hardly supports the
court'sconclusion. Thetax at issue in McClanahan was invalidated
becauseit fell upon areservation Indian and therefore was (needless
to say) subject to the McClanahan presumption; the Court left open
whether the tax at issuein Sac and Fox could be applied to Indians
living outside of Indian country.
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3. This understanding of the treaty is confirmed by the
purposes of its draftsmen and the circumstances of itsdrafting. The
guarantee of freedom from state laws“for the government of the
Choctaw Nation,” a guarantee subsequently applied to the
Chickasaw Nation, must be understood in relation to language
elsawhereinthetreaty and to the other clausesin Article IV of the
Treaty of Dancing Rabbit Creek. Asexplainedinthe preamble, the
treaty was necessitated by the State of Mississippi'sextension of its
lawsto “ persons and property” within the State's limits and the
inability of the United States to guarantee the Choctaw (and
Chickasaw) peoplefreedom fromthoselaws. Seeaso Treaty with
the Chickasaw, 7 Stat. 450 (1834). The United States therefore
agreed to convey “atract of country west of the Mississippi River,
infee smpleto them and their descendants, toinureto them while
they shdl exist asanation and liveonit.” Treaty of Dancing Rabbit
Creek, Art. II.

Theland given to the Choctaw and Chickasaw Nations did not
a that timeliewithinany State. And criticdly, ArticlelV promised
that it never would: “No part of theland granted them shall ever be
embraced in any State or Territory.” Because they were to be
outside the jurisdiction of any political unit (except the United
States), other portionsof ArticlelV gavethe Chickasaw asignificant
degree of sovereignty withintheir lands. They wereto be subject
only to their own laws (so long as those lavs were congistent with
the Constitution and federal law) and to the exercise of federa
power pursuant to the Indian Commerce Clause. Thisand smilar
treaties under which the Five Civilized Tribes removed to Indian
Territory caused this Court to comment, prior to statehood, that the
Territory stood “inan entirely different relation to the United States
fromother Territories, and* * * for most purposesit isto be cons-
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dered as an independent country.” Atlantic and Pacific R. Co. v.
Mingus, 165 U.S. 413, 435-436 (1897).*

It isinthis context that the first clause of Article IV must be
read. Thepoint of thetreaty, after al, wasliterally to removethe
Tribefrom thejurisdiction of any State, and comcomitantly to grant
the Tribe “the jurisdiction and government of all the personsand
property that may be within their limits west.” Given the
understanding that the Tribe's lands never would be within the
jurisdiction of a State, it was quite natural for the treaty to provide
that “no Territory or State shal ever have aright to passlawsfor the
government of the [Chickasaw] Nation.” Inthissetting, the drafters
could not have meant to cregte state tax immunities for members of
the Tribewho moved west of theMississippi yet lived outsdelndian
country, becauseit was not thought that those memberswould live
within a State.

The subsequent hitory of theterritory that was conveyed to the
Chickasaw further demonstrates that the court of appeals
interpretation of thetreaty isuntenable. Asnoted above, the tresty
provided that thisterritory would never be embraced within any
sate. The Chickasaw Nation, aswell asseverd of the other tribes
that removed to Indian Territory, initially had fully functioning
systems of government. SeeF. Cohen, supra, at 427. But aswe
also have explained (at 3-4), Congress substantially modified the
guaranteethat Indian landswould befreefrom state encroachment,
first by extending certain laws of Arkansasto a portion of Indian
Territory (Act of May 2, 1890, 26 Stat. 81), then by displacing
triba law (Act of April 28, 1904, 33 Stat. 573), dlotting Chickasaw
lands, enacting the Oklahoma Enabling Act that authorized the
admission to the Union of the Oklahoma and Indian Territories as

2 Thisrelationship is further confirmed by the fact that the treaty
granted the land in fee simple to the Chickasaw Nation “as a quasi
independent nation,” and was not to be held in trust by the United
States. Fleming v. McCurtain, 215 U.S. 56, 60 (1909).
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the State of Oklahoma (Act of June 16, 1906, 34 Stat. 267), and,
finaly, by admitting Oklahomato the Union on November 16, 1907.

ThisCourt has, on severd occasions, observed that treety rights
““must beread in light of * * * subsequent” relevant legidation.
South Dakota v. Bourland, 113 S. Ct. 2309, 2321 (1993) (quoting
Montana v. United States, 450 U.S. 544, 561 (1981)). See also
Brendale v. Confederated Tribes and Bands of the Yakima
Nation, 492 U.S. 408, 422 (1989) (opinion of White, J.); Puyallup
Tribe v. Washington Game Dep't, 433 U.S. 165, 174 (1977). In
the case of the Chickasaw Nation, Acts of Congress subsequent to
1830 madeit possible for members of the Tribe to reside within the
State of Oklahoma on lands that no longer were subject to the
obligations of the treaty. In these circumstances, “ [i]t defies
common sense” (Brendale, 492 U.S. at 423 (opinion of White, J.)
(citation omitted)) to concludethat tribal members— wholivein
and receive servicesfrom Oklahoma— areexempted from Sate tax
by the treaty.

CONCLUSION

Thedecision of thecourt of gpped sfor the Tenth Circuit should
be reversed.

Respectfully submitted.

STANLEY JOHNSTON CHARLES ROTHFELD*
Deputy General Counsel GARY A. WINTERS
DAvID ALLEN MILEY LAURIE R. RUBENSTEIN

Assistant General Counsel Mayer, Brown & Platt
Oklahoma Tax Commission  Suite 6500

Post Office Box 53248 2000 Pennsylvania Ave., N.W.
Oklahoma City, OK 73152  Washington, D.C. 20006
(405) 521-3141 (202) 778-0616

FEBRUARY 1995 * Counsel of Record



