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QUESTIONS PRESENTED

Whether the Secretary of the Interior exceeded his authority
under the Taylor Grazing Act, the Federal Land Policy and
Management Act, and the Public RangelandsImprovement Act,
when he promulgated regulations that

(1) destroy theprotectionand priority statutorily accorded to
adjudicatedrightsto grazelivestock on publiclands managed by the
Bureau of Land Management, by replacing established “grazing
preferences’ with variable “ permitted uses’;

(2) providethat the United Statesin the future will havetitleto
structural range improvements made and paid for by grazing
permittees,; and

(3) dlow grazing permitsto beissued to persons not “engaged
in the livestock business.”



CORPORATE DISCLOSURE STATEMENT
AND PARTIESTO THE PROCEEDINGS

Petitioners are the Public Lands Council, the American Farm
Bureau Federation, the American Sheep Industry Association, the
Association of Nationa Grassands, and the National Cattlemen's
Beef Association. Petitionersarenot-for-profit organizationsthat
represent theinterestsof westernranchers, including thosewho hold
permitsto graze livestock on the federal range. None has parent
corporations or non-wholly-owned subsidiaries, and no publicly
held corporation owns 10% or more of any petitioner’s stock.

Respondentsare Bruce Babbitt, Secretary of the Department of
the Interior; Tom Fry, Director, U.S. Bureau of Land Management;
the Department of the Interior; and the U.S. Bureau of Land
Management.
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BRIEF FOR THE PETITIONERS

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-70a) is
reported at 167 F.3d 1287. The order of the court of appeals
granting respondents’ limited petition for rehearing (Pet. App. 71a
724) isreported at 167 F.3d at 1289. The order of the court of
gppea sdenying petitioners’ petitionfor rehearing, and denyingtheir
petition for rehearing en banc by an equally divided vote (Pet. App.
73a-74a), is unreported. The opinion of the district court (id. at
75a-100a) is reported at 929 F. Supp. 1436.

JURISDICTION

The Tenth Circuit entered its order on rehearing and amended
judgment on February 8, 1999. On April 23, 1999, Justice Breyer
extended thetimefor petitioning for certiorari to June 9, 1999. The
petition was filed on that date and was granted on October 12,
1999. This Court’ sjurisdiction rests on 28 U.S.C. § 1254(1).

STATUTESAND REGULATIONSINVOLVED

Relevant provisonsof the codified and amended Taylor Grazing
Act of 1934, 43 U.S.C. § 315 et seq., and Federal Land Policy
and Management Act of 1976, 43 U.S.C. § 1701 et seq., are set
forth at Pet. App. 101a-115a. The uncodified Taylor Grazing Act
isreproduced at pp. 801-807 of the Joint Appendix filed in the
court of gppeds (“CA App.”). Copiesof that Appendix have been
lodged with the Clerk. The 1995 find rule and pertinent parts of the
1994 regulations are reproduced in an Addendum to this brief.
Earlier Range Codes are set forth at CA App. 808-1046.

STATEMENT

Petitioners challenge as beyond the statutory authority of the
Secretary of the Interior 1995 “rangereform” rulesthat dramaticaly
alter settled principlesgoverning the grazing of domestic livestock
on federal lands managed by the Bureau of Land Management
(“BLM™). Specificaly, petitioners chalenge (1) the Secretary’s
“permitted use” and “ grazing preference’ rules, which make the
forage available to a grazing permittee subject to adiscretionary
land use planning process and do away with the longstanding
assurancethat permitteesmay grazelivestock onthepubliclandsup
to ahistoricaly-based, adjudicated amount of forage; (2) the* range
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improvements’ rule, which, contrary to prior practice, vestsinthe
United Statesthetitleto rangeimprovementspaid for by permittees,
and (3) the“mandatory qualifications’ rule, which eliminatesthe
Settled requirement that reci pients of grazing permitsbe* engagedin
thelivestock business.” Theseregulationsflout thewill of Congress
asexpressed in the Taylor Grazing Act and as previously imple-
mented by the Secretary for nearly 60 years. They threaten grave
harm to range-dependent western ranchersand their communities,
and they subgtantidly reduce the asset value and security of financid
ingtitutions that have extended credit to the ranching industry.

Review of petitioners clamsisaided by an understanding of the
historical development of livestock grazing on the public lands,
which this Court has previously examined and which we briefly
summarize before turning to the particular facts of this case.

A. Public Lands Policy And Western Settlement

During the 19th century, the United States’ policy towardsits
public domain was “animat[ed by] the desire of the Federal
Government that the West be settled.” Leo Sheep Co. v. United
Sates, 440 U.S. 668, 671 (1979). The result was an officia
“liberality inregard to [the] use” of publiclandthat was*uniform
and remarkable.” Buford v. Houtz, 133 U.S. 320, 326-327
(1890).

Homesteading was Congress's preferred inducement to
westward settlement. The United States provided, free or at low
prices, “land in fee ssmple absol ute to homesteaderswho entered
and cultivated tracts of adesignated size for a period of years.”
Amoco Prod. Co. v. Southern Ute Indian Tribe, 119 S. Ct.
1719, 1722 (1999). Generaly, however, homesteads of the size
Congress provided for—initially 160 acres, later 320 acres, and
eventudly 640 acres—were not viable economic unitsin the semi-
arid lands west of the 100th meridian. See P. Foss, POLITICSAND
GRrRAss 19-27 (1960). There, “it wasimpossible to raise most crops
without irrigation” (Leo Sheep, 440 U.S. at 676 n.12), which ruled
out successful agrarian homesteading throughout much of the public
domain. Andthousands of acresof land (aswell asaccessto stock
water) were necessary for an economic livestock grazing operation.



3

P. GATES, HISTORY OF PuBLIC LAND LAW DEVELOPMENT 419-420
(1968). Because homestead acreage was “too small to support a
grazing operation” and theland “ unfit for anything else,” settlers
“wereforced to supplement their homestead” by grazing livestock
on public lands “or go bankrupt.” Foss, supra, at 3, 26.

Thefederad government also “direct[ly] encourage]d]” livestock
raisers—whether they owned land or were nomadic herdsmen—to
makefreeuseof its“ great plainsand vast tracts of unenclosed land,
suitable for pasture.” Buford, 133 U.S. at 326; Light v. United
Sates, 220 U.S. 523, 535 (1911). Demand for meat in the North
and East, railroad construction that opened those markets to
western producers, theinvention of therefrigerated railroad car, and
thisready availability of land for grazing led to asignificant expan-
sion of thewestern livestock industry after the Civil War. E. DALE,
THE RANGE CATTLE INDUSTRY 31 (1930). Cattlemen drove their
stock from Texasto railheads for shipment, grazing their stock on
public landsin the Plainsand Rocky Mountain States dong the way.
DEPARTMENT OF THE INTERIOR, BLM, 50 Y EARS OF PuBLIC LAND
MANAGEMENT 1 (1984) (“FIFTY YEARS').

Reviewing this history in 1890, this Court concluded that “there
isanimplied license, growing out of the custom of nearly ahundred
years, that the public lands of the United States* * * in which the
native grasses are adapted to the growth and fattening of domestic
animds, shdl be free to the people who seek to use them.” Buford,
133 U.S. at 326. “Everybody,” this Court observed, “used the open
unenclosed country, which produced nutritiousgrasses, asapublic
common onwhich their horses, cattle, hogs, and sheep could run
and graze.” 1d. at 327-328; see also Light, 220 U.S. at 535.

B. Congress's Settlement Policies Lead To Land Use
Conflicts

Livestock raisers arrived in the West before other settlersand
“naturally [settled] inthe better areas’—those with water. Depart-
ment of the Interior, Office of the Secretary, Legal Problemsin
Grazing Regulation 1 (Nov. 14, 1936) (“Legal Problems’)
(lodged with the Clerk). Using “homestead and pre-emption laws
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to gain control of water sources,” rancherstried to assert “ control
of [the] thousands of acres of grassland” necessary to maintain
economically viable numbers of livestock. Leo Sheep, 440 U.S. at
683. In addition to acquiring homesteads, ranchers purchased land
that Congress had granted to the railroads in a checkerboard
pattern. Ranchers fenced the public range lands that were
interspersed between the railroad parcelsfor their own use, until
Congress made enclosureillegd in 1885. Seeid. at 683-684, citing
the Unlawful Inclosures of Public Lands Act, 23 Stat. 321. These
effortsto gain afoothold on the public range spurred sometimes
bloody “range wars’ among cattlemen, sheepmen, and farmers
competing for the same resources. Ibid.

Because “[s|tockmen made some attempt to manage fenced
publicdomainlands,” outlawing enclosurediminated a“ stabilizing
influence” and the range again “became wide open to the first
comer.” Foss, supra, at 29. Western States established stock-
grower associationsto regulate use of the range, and adopted laws
to separate sheep and cattle grazing. See Omaechevarriav. Idaho,
246 U.S. 343, 344-346 (1918). Stockmen also tried to impose
order by dividing the range among themselves by agreement.
Nevertheless, rangewars erupted when livestock crossed porous
boundaries and nomadic herders ignored effortsto restrict their
grazing. Foss, supra, at 29-30; FIFTY YEARS at 2. Ultimately,
“[t]he only way a stockman [could guarantee] grass’ was“to get
there ahead of anyone else and have his stock eat it up.” Foss,
supra, at 35 (quoting HEARINGS ON H.R. 2835 AND H.R. 6462
BEFORE THE House ComM. ON THE PuBLIC LANDS, 73d Cong., 1st
& 2d Sess. 43 (1933 & 1934) (“Houst HEARINGS") (Rep.
Sherman)).

Congress s homesteading policy compounded the problem of
competition for forage. Although “public lands w[ere] far better
suited for livestock raising than for small-farm agriculture” (FiFTy
YEeaRrsat 1), Congress shiastowards agrarian settlement continued
into the early decades of this century, when “millions of acres of
excellent grazing land were homesteaded and plowed up.” Legal
Problems at 1. The effect wasto “crow[d] the stock” into “less
productive’ portions of the public range. 1bid.
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The result of more than a century of federal land policy, the
Secretary acknowledged in 1936, was* chaotic. The public range
wasuncontrolled and therefore overgrazed, and the ownership of
vast areaslying idlewas so diversified asto prevent any economic
and coordinated use or administration.” Legal Problems at 1-2.
The prolonged drought of the early 1930sdepleted forage and | eft
the public range unable to “ sustain the livestock numbers being
grazed.” FIFTY YEARS @t 3. A “catastrophic decline in livestock
prices’ during the Depression further exacerbated ranchers' pro-
blems. GATES, supra, at 607. These forces led the western live-
stock industry to try to secure * Federa legidation” to bring “ public
landsunder coordinated control, providefor their administration,
and recogni ze the dependency of the established ranch properties
on the use of the public domain.” Legal Problems at 2.

C. TheTaylor Grazing Act Of 1934

It was against this backdrop that Congress passed the Taylor
Grazing Act of 1934 (“TGA”). By 1934 there was generd
agreement that “most of theremaining [173million acres of | public
domainisvauable chiefly for grazing.” H.R. Rer. No. 73-903, a 7
(1934), CA App. 1425 (statement of Interior Secretary Harold
Ickes). Accordingly, the TGA was designed “to regularize and
control grazing on the public range” so that economic livestock
grazing could continue. W. CALEF, PRIVATE GRAZINGAND PuBLIC
LANDs 17, 52-53 (1960).

The House Committee on Public Lands explained that “the
whole purpose of the[ TGA] isto conservethe public rangein aid
of the livestock industry.” H.R. Rep. No. 73-903, at 2 (emphasis
added), CA App. 1420. The Committeewas clear that each Stated
purpose of the Act—"to stop injury to the public grazing lands by
preventing overgrazing, and soil deterioration, to providefor their
orderly use, improvement, and development, to stabilize the
livestock industry dependent upon the public range, and for other
purposes’ (48 Stat. 1269, CA App. 808)—served to “enlarg[€]
* * * availableforage” so that the range* may be put to the highest
productiveuse,” livestock grazing. H.R. Rep.No. 73-903, at 2, CA
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App. 1420; see House HEARINGS 133 (“We want to protect the
range in the interest of the stock industry”) (Secretary Ickes).

Both the Committee and the Secretary intended the TGA to
provide* stockmen whose livelihoods are dependent upon grazing”
with “assured grazing privileges, onthe basisof which [they could
make] definiteplans.” H.R. Rer. No. 73-903, a 2, CA App. 1420;
seeid. at 7, CA App. 1428 (Secretary Ickes stated that the TGA
provides*thoseengaged inthelivestock industry” with“ certainty of
tenureinther grazing use of thepubliclands’); Legal Problemsat
2 (the TGA would makeit “ possible for stock growersto plan their
annual operations over a period of years with a predetermined
knowledge, based upon the average rainfall, of the amount of
grazing available’). An assured privilege to graze on the public
lands, Congress understood, was aso critical to arancher’ sability
to secure loans for operations. E.g., 78 CoNna. Rec. 5371 (Rep.
Taylor), 11140 (Sen. Adams), 11152-53 (Sen. McCarran) (1934).

To these ends, the TGA authorized the Secretary to designate
public lands* chiefly valuablefor grazing,” and toissue“ permitsto
grazelivestock” in these “ grazing districts’ to “bonafide settlers,
residents, and other stock owners.” 43 U.S.C. 88 315, 315b.!
Because demand for grazing permits might exceed the carrying
capacity of therange, Congress specified that the Secretary must
give“preference’ to “those within or near a[grazing] district who
are landowners engaged in the livestock business, bona fide
occupantsor settlers, or ownersof water or water rights, asmay be
necessary to permit the proper use of lands, water or water rights
owned, occupied or leased by them.” Id. § 315b. Congress also
gaveranchersa“preferenceright * * * torenewa” of their grazing
permits, and prohibited the Secretary from denying renewal of a

! |solated tracts of public land outside grazing districtsmay be leased for grazing,
with preference given to “lawful occupants of contiguous lands to the extent
necessary to permit proper use” of their land. 43 U.S.C. 8 315m. Throughout this
brief, “permit” refersto both “ permit” and “lease,” and “ permittee” refersto both
“permittee” and “lessee.”
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permit wherethat would “impair thevalue of [a] grazing unit” that
had been “pledged as security for any bonafide loan.” Ibid. In
addition, though* creation of agrazing district or theissuance of a
permit” doesnot “ create any right, title, interest, or estatein or to
the[public] lands’” (United Satesv. Fuller, 409 U.S. 488 (1973)),
once grazing privileges were “recognized and acknowledged”
pursuant to Section 3 of the Act, those privileges had to be
“adequately safeguarded.” 43 U.S.C. § 315b.

Recogni zing the desirability of rangeimprovementsto manage
grazing and increase forage, Congress a so authorized the Secretary
toissue permitsfor improvementssuch as“[f]ences, wells, [and]
reservoirs.” The TGA specified that anew permittee had to pay the
“prior occupant” the “reasonable value’ of “improvements con-
structed and owned by” that prior occupant. I1d. § 315c.

D. TheSecretary’sImplementation Of The TGA

Following passage of the TGA, Executive Order No. 6910
withdrew amost al unreserved and unappropriated public landsin
the West from sale or entry. See Andrusv. Utah, 446 U.S. 500,
513-514 (1980). The Department’ s Divison of Grazing (now the
BL M) adopted regulationsto implement the Act and began a20-
year-plus process of adjudicating grazing privileges. Adjudication
involved extensve data collection, input from local grazing advisory
boards established by the Secretary, and “ case-by-case” assess-
ment of the historical use and forage capacity of the property each
applicant owned and the public range each sought to graze. See
Pet. App. 153, 51a-57a, 77a; CALEF, supra, at 57-70.

In adjudicating grazing privileges, the Secretary aimed “to disturb
aslittleas possiblethe existing livestock industry, whichisthe only
industry able to make an economic use of thelandsunder administra-
tion.” Legal Problems at 6. To implement TGA Section 3, he
established a priority among applicants for permits. Livestock
ownerswith land or water rights (“base property”) that could not be
fully exploited without use of the public range, and who had made
prior use of public grazing land during a specified priority period,
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were givenfirst priority. If grazing remained, the second priority
went to gpplicants with base property but no prior use, and thethird
to those with prior use but no base property. CALEF, supra, at 60-
61. Inthisway, priority “was accorded to owners of land or water
who could support their livestock during the seasons when they
were off the grazing district, who required the federal landsin
conjunction with their own to form an economic ranching unit, and
who had used the rangeduring the priority period,” and itinerant
grazerstypicaly were excluded. Foss, supra, at 3.

By adjudication, the Secretary awarded successful applicants
specific grazing privileges “measured in Animal Unit Months
(AUMSs), theamount of forage necessary to sustain oneanimal for
one month.” Pet. App. 77a, 51a53a; see, eg., 43 C.F.R.
88 501.2(i), 501.6(b), 501.18(f) (1938), CA App. 849-850; id.
8 4100.0-5(0) (1978), CA App. 954. This specified quantity of
forage (and therefore a so of numbers of livestock that could berun
on therange) came to be known asthe “grazing preference.” 2 An
adjudicated grazing preference was “ a one-time decision of the
Secretary, made when hefirst alocated grazing privilegeson a
particular alotment of the public range.” Pet. App. 57a. It “repre-
sented the upper limit that a permittee could graze if optimal
conditions prevailed.” 1d. at 53a.

2 A permittee’ s adjudicated quantity of forage was not expressly defined in the
Range Code asa“preference” until 1978. 43 C.F.R. §4100.0-5(0), CA App. 954.
But fromthebeginning, the Secretary and Grazing Division (likemost everyoned se)
used theterm “ preference’ to refer to adjudicated forage (aswell asto refer to the
priorities established by the TGA and by regulation, which fell out of the picture
after grazing adjudi cationswere completed). See, e.g., Department of Interior, Legal
Problems at 3 (“Preference” is“ measured by the amount of grazing which is
necessary to enable the applicant to make proper use of the lands, water, or water
rightsowned, occupied or leased by him”); Foss, supra, at 63 (quoting 1934 remarks
of Farrington Carpenter, first Director of Grazing (“ preferencerights’ are “the
adjunctive pasture rights which naturally belong to [the base property]”)). Thet is
how weusetheterminthisbrief. Nothing in this case turns, however, ontheword
“preference.” Rather, theissueiswhether the Secretary may adopt regulationsthat
afford no protectionto dready adjudicated forage, by whatever termitisdescribed.
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Theforage actually authorized for use by apermitteein a 10-
year permit was often less than the original grazing preference,
becausethe Secretary adjusted apermittee’ s“ activeuse’ dlowance
to account for changesin the condition of therange. The permittee
held the difference between the preference and the active use,
measured in AUMS, in suspension. Id. at 52a-53a; see 43 C.F.R.
§161.6(5), (8) (1955), CA App. 887; 43 C.F.R. 884110.3-1, -2
(1994). But the preferenceitsalf did not change from year to year
or from permit to permit. E.g., McLean v. BLM, 133 IBLA 225,
232 (1995) (“increased forage production” had “absolutely no
effect” on preferences; it “merely meant that those who had
established grazing preferences could * * * be awarded additiona
use’).

Adjudicated grazing preferences* attached to the base property,
and followed the base property if it wastransferred,” providing
“predictability and security to livestock operatorswho remainedin
onearea.” Pet. App. 77a-78g; e.g., 43 C.F.R. §501.7 (1938), CA
App. 850. They “served as a stabilizing force for the livestock
industry and promoted orderly useof therange,” allowing permit-
tees “to gauge how large or small their livestock operations could
be.” Pet. App. 54a; 78 ConG. Rec. 5371 (1934) (the TGA
provided ranchers with “ assurance as to where and what kind of
range they may have and depend upon for their stock, what they
can definitely rely upon in terms of pasturage’) (emphasis added)
(Rep. Taylor).

E. TheFederal Land Policy And Management Act

In 1976, Congress adopted the Federal Land Policy and Man-
agement Act (“FLPMA”) to rationdizethe BLM’ s powers over dl
430 million acres of public landsit administered. H.R. Rer. No. 94-
1163, at 1-2 (1976). Congressinstructed that these landswereto
be managed for “multiple use and sustained yidd,” and that thisgod
was to be achieved through a “land use planning” process. 43
U.S.C. 88 1701(a)(7), 1712(a), (c). The Act only vaguely de-
scribes what that means. See 2 G. COGGINS, ET AL., PuBLIC
NATURAL RESOURCES LAw 8§ 10F.04[3] (1999) (the FLPMA
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“embodies a general command to plan but is otherwise open-
ended”).

Because the FLPMA set forth general policies relating to
hundreds of millions of acres of land of vastly different types,
Congress stipulated that its policies” shall become effective only as
specific statutory authority for their implementation isenacted” and
“shd|l then be construed as supplementd to and not in derogation of
the purposesfor which public lands are administered under other
provisonsof law.” 43U.S.C. § 1701(b). In addition, nothing inthe
FLPMA wasto terminate any existing permit or “land useright or
authorization” or work any repeal by implication. 90 Stat. 2786,
§ 701(a), (f), 43 U.S.C. § 1701 (note).

The FLPMA contains few provisionsthat relate specificaly to
grazing. 90 Stat. 2772-2775. AsBLM acknowledged, these made
only “minor adjustmentsinthe [TGA]” (FiFTy YEARS & 5), and
made no changeto previoudy adjudicated forage. Section 401, 43
U.S.C. 8§ 1751, mandated astudy of grazing feesand required that
half of fee receipts be used to fund range improvements.
Section 402, 43 U.S.C. § 1752—which was designed “to empha
Size the continuity of grazing operations that is provided for by
exiginglaw” (H.R.Rer.No. 94-1163, at 12 (1976))—required the
Secretary toissuegrazing permits“for aterm of tenyears,” subject
to limited exceptions. It a so mandated that a permittee be given
“firgt priority” for renewd if theland remained availablefor grazing
and the permittee had complied with BLM rules and permit
conditions and agreed to accept the terms of the new permit. 90
Stat. 2774, § 402(a)-(c).? Sections 402(d) and (e) provided for
incorporation of “alotment management plans’ (AMPs) into the
terms of permits, and in the absence of an AMP preserved the
Secretary’ sexigting authority to specify from timeto time, according
to range condition, “the numbers of animalsto be grazed and the
seasons of use.”

® The TGA and itsimplementing regul ations already provided for 10-year permits
and a preference right of renewal. The FLPMA extended those provisions to
additional lands managed by the Forest Service.
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Under the FLPMA, adjudications of grazing preferences—new
adjudications needed when new land became available for
grazing—would reflect land use planning determinations and no
longer had to be tied to the number of livestock that could be
supported from forage and feed produced on thealotted range and
base property. 43 U.S.C. § 1752; 43 C.F.R. 88 4100.2-1, -2
(2978), CA App. 955; McLean, 133 IBLA at 233 n.14. But
nothing in the FLPMA disturbed previously adjudicated
preferences. To the contrary, noting “[s]erious concern” among
permittees, the Secretary specifically assured that “[those] witha
grazing* * * permit * * * will be recognized ashaving apreference
for continued grazing use on these lands. [ Their] adjudicated
grazing use, their base properties, and their areas of use
(allotments) will berecognized under these grazing regulations.” 43
FeD. ReG. 29,058 (1978) (emphasis added).

The FLPMA also did not ater the TGA’ s provisions regarding
improvements. Indeed, Congress provided for thefirst timethat if
apermit is canceled to devote the affected lands to another purpose
(such asan atillery range), the United States must pay the permittee
“reasonable compensation” for “his interest in authorized range
improvements placed or constructed by the permitteg’ on the public
range. 43 U.S.C. § 1752(g).

F. ThePublic Rangelands Improvement Act

The 1978 Public Rangelands Improvement Act (“PRIA”)—
passed primarily to resolve grazing feeissuesthat Congress could
not agree on when it adopted the FL PM A—Iikewise made no
changeinexisting grazing preferences. The PRIA “ establishesand
reaffirms’ a commitment to “manage, maintain and improve”
rangelands so that they “ become as productive asfeasible for all
rangeland va uesin accordance with management objectives and the
land use planning process.” 43 U.S.C. § 1901(b)(2). Congress
rejected grazing cutbacks as “undesirable because of their
insengtivity to economic factors and potentia to totally disrupt or
shut down ranching operations’ and because“ studies’ indicated
“that range conditions[would] show far greater, and more rapid,
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improvement with regulated livestock grazing than without.” H.R.
Rep. No. 95-1122, at 10-11 (1978).

Congressinstead adopted two grazing-friendly measures. First,
to “accel erate on-the-ground range improvements,” it increased the
funds potentially available for improvements and clarified what
improvements required preparation of environmental impact
statements. H.R. Rep. No. 95-1122, at 15-16; 43 U.S.C. § 1904.
Second, to address BLM’ s efforts to impose unilateral reductions
in grazing based on allotment management plans adopted “on an
inflexiblenationwidebasis,” Congressreinforced the requirement
that BLM prepare AMPsin “careful and considered consultation”
with permittees and grazing advisory boards and provided that
AMPs*“shadl betailored” to “the specific range condition of the
landsinvolved.” H.R. Rep. No. 95-1122, at 24-25; 43 U.S.C.
8 1752(d) (amended); see Valdez v. Applegate, 616 F.2d 570
(10th Cir. 1980).

Likethe FLPMA, the PRIA specified that its policies “ shall
become effective only as specific statutory authority for their
implementation is enacted” and that it must “be construed as
supplemental to and not in derogation of the purposes for which
publicrangelandsare administered under other provisionsof law.”
43 U.S.C. §1901(c).

G. The 1995 “Rangeland Reform” Regulations

1. Recognized and Acknowledged Preferences Eliminated.
The Secretary drastically changed the Range Code in 1995.
Consistent with the statutory history outlined above, existing
regulations defined a grazing preference as “ the total number of
[AUMS] of livestock grazing on public lands apportioned and
attached to [the permittee’ 5] base property.” 43 C.F.R. §4100.0-5
(1994). The 1995 regul ationsredefine*” grazing preference’ to mean
only “asuperior or priority position againgt othersfor the purpose
of receiving a grazing permit.” 43 C.F.R. § 4100.0-5 (1995).
Neither the Secretary’ snew definition of “preference” nor any other
1995 rulemakes any reference to the number of AUMs adjudicated
by the Secretary, thus* end[ing] thelong-standing DOI recognition
of the adjudicated levels of grazing.” Pet. App. 60a; see 60 FeD.
REG. 9921 (1995) (“ The definition omitsreferenceto a specified
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quantity of forage, a practice that was adopted * * * during the
adjudication of grazing privileges’).

Having eliminated the concept of adjudicated forage from the
“grazing preference,” the Secretary now regulates forage as a
“permitted use,” defined asthe forage alocated by an applicable
“land use plan.” 43 C.F.R. § 4100.0-5 (1995). A permittee's
maximum grazable forage “is established soldly by a[BLM] land
use plan,” which is subject to change at the “nearly unfettered
discretion” of the agency. Pet. App. 62a. The 1995 rules thus
terminate“ acrosstheboard, for al permittees,” the forage levels so
carefully adjudicated under the TGA. Ibid.

2. Title to Range Improvements Shifted. Prior to 1995, the
Range Code provided that permittees held title to “removable’
rangeimprovements, such asfences, stockwater tanks, and water
pumps, which they paid for and built pursuant to rangeimprovement
permits. 43 C.F.R. § 4120.3-3(b) (1994). The government held
title only to improvements constructed pursuant to cooperative
agreements whereby the permittee and the Secretary jointly paid for
the improvement. Even then, title to “ structural or removable”
improvementswas* shared by the United States and cooperator(s)
in proportion to the actual amount of thefir] respective contri-
bution[s].” Id. 8 4120.3-2. The 1995 rules, in contrast, redefine dl
“structural” improvementsas* permanent” onesand providethat
“titleto permanent rangeimprovements such asfences, wells, and
pipelineswhere authorization isgranted after August 21, 1995 shall
be in the name of the United States,” regardless of the breakdown
of construction costs. Id. § 4120.3-2(a), (b) (1995).

Without ownership, a permittee cannot secure the financing that
isessentia for mgjor range improvements, such as costly projects
to develop water andimprove livestock distribution that benefit not
only grazing uses, but dso dl formsof wildlife. And “sincetitleto
improvementsis[no longer] in the hands of the permittees who
construct them, permittees are not statutorily entitled to any
compensationfrom later users’ for their investments. Pet. App. 68g;
see 43 U.S.C. 88 315c¢, 1752(g).

3. Qualifications for Grazing Rights Reduced. Prior to 1995,
the Secretary interpreted TGA Section 3 to require that grazing
permittees “be engaged in the livestock business.” 43 C.F.R.
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§4110.1 (1994). A permit holder did not have to be engaged
exclusively—or even primarily—in the livestock business. E.g.,
Forgey Ranch Co. v. BLM, 116 IBLA 32 (1990) (permitting bank
engaged in livestock businesstoretain grazing permit). But “[f]rom
thebeginning,” thegovernment “granted grazing permitsand leases
only to applicants engaged in the livestock business.” Pet. App.
87a; e.g., Patterson, 56 Interior Dec. 380 (1938).

The Secretary’ s1995 regulations (43 C.F.R. §4110.1 (1995))
eliminatethelong-standing requirement that applicantsfor grazing
permits be“engaged in the livestock business.” Now, provided one
ownslivestock (see U.S. Br.in Opp. 22-23), one need no longer
beinthelivestock business, or even “graze livestock,” to obtain a
“permi[t] to graze livestock.” 43 U.S.C. § 315b.

H. Petitioners Suit And The District Court’s Decision

InJduly 1995, petitionersfiled thissuitin district court in Wyoming
alleging that the Secretary’ s new ruleswere beyond his statutory
authority andinvalid on their face. Petitionersalleged, inter alia,
that the “permitted use” and “ preference’ rules conflict with the
Secretary’s duty under the TGA to “adequately safeguard”
permittees adjudicated forage; that the “range improvements’ rule
isincongstent with the plain language of the TGA and FLPMA; and
that the dimination of the* mandatory quaification” that permittees
be “engaged in the livestock business’ is at odds with TGA’s
language and purpose. Complaint, CA App. 1-76. Petitionerslater
subgtituted apetitionfor review for thissuit, seeking declaratory and
injunctive relief on the same grounds. Id. at 77-79.

Thedistrict court held the challenged regulations invalid and
enjoined the Secretary from enforcing them. It first rejected the
Secretary’ s contention that the* permitted use” and “ preference”
rules were “achange in form, not substance.” “Under the 1995
regulations,” thecourt held, the Secretary can change* paingtakingly
adjudicated” grazing preferences*[w]ith amere stroke of his pen,”
which “violate]s] the Act’ s specific mandate to adequately safe-
guard grazing preferences.” Pet. App. 76a, 78a-7%a.
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The court also struck down the new range improvementsrule. It
held that the language of the statutory compensation regquirements
inthe TGA and FLPMA “indicate[s] that Congress intended to
grant titleto rangeimprovementsto those who constructed them.”
Pet. App. 82a-83a.

The digtrict court held that the Secretary lacked authority to
eliminate the requirement that permittees be “engaged in the
livestock business,” reasoning that the TGA sprioritiesfor granting
permits and itslegidative history show that “Congress intended
* * * to benefit peopleactually engaged in the livestock business.”
Congressdid not intend for othersto obtain “ permitsthey cannot
use.” Pet. App. 86a-88a.*

I. TheTenth Circuit’s Decision

A divided panel of the Tenth Circuit reversed in relevant part.
The mgjority concluded that the “permitted use” rule did not
sgnificantly modify thelaw under the Secretary’ s 1978 regulations
or violatethe TGA. It sustained the range improvementsrule onthe
ground that “ nothing in the statutory language directs where* * *
tittemust lie” Pet. App. 34a-35a And dl threejudges held that the
language of the TGA did not limit grazing permitsto those engaged
in the livestock business.

4 Thedigtrict court dsoinvaidated the 1995 rule authorizing the BLM toissuea 10-
year permit not to grazeasa” conservation usegrazing permit.” Pet. App. 84a-85a.
Affirming, the Tenth Circuit explained that the“plain language’ of the governing
statutes* unambiguoudly reflect[s] Congress sintent” that “‘ grazing permits’ be
limited to permitsissued ‘for the purpose of grazing domestic livestock.”” The court
of appealsheld that the Secretary lacksthe authority to issue permitsfor “land that
he has designated as’ chiefly vauable for grazing livestock,” that have the effect of
“exclud[ingit] from grazing use even though range conditions coul d be good enough
tosupport grazing.” Pet. App. 47a-48a. Respondentshave not challenged that ruling.
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Judge Tacha dissented as to the validity of the permitted use
regulation. She rejected the maority’ s view that making forage
subject to the highly discretionary and unguided land use planning
processsatisfiedthe TGA’ s* importan[t] * * * statutory command
that * * * grazing privileges recognized and acknowledged shal be
adequately safeguarded.” Pet. App. 62a-66a. Judge Tacha also
dissented asto the vdidity of the range improvementsrule, reason-
ing that themgority’ sview “rendersthat compensation provison [of
the TGA] meaningless” because“ without title, apermittee [will] not
be entitled to the compensation for which the statute provides.” 1d.
at 68a-69a. The court of appeals denied petitioners' petition for
rehearing en banc by a5-5 vote.

SUMMARY OF ARGUMENT

I. The plain language of Section 3 of the TGA commands the
Secretary to alocate grazing privileges according to the needs of
base land or water and to “adequately safeguard” those privileges
once adjudicated. The 1995 “preference” and “ permitted use’ rules
violatethe TGA because they do not safeguard adjudicated grazing
privileges a dl—indeed, they no longer even recognizeforagelevels
adjudicated under the TGA.

The stated purposes of the TGA and its consistent legidative
history confirm that Congressintended to provide long-term stability
to the western livestock industry by tying forage to the capacity of
apermittee’ sbase property and requiring the Secretary to recognize
that level of forage from permit to permit. Congressindicated that
such protection was essential to enable permittees to plan their
business and to obtain loans for operations and range improve-
ments.

For nearly 60 years, the Secretary interpreted the TGA cor-
rectly, safeguarding adjudicated foragelevelswhile adjusting active
grazing use to account for range conditions. During that period,
Congressrepeatedly revisted the TGA without onceindicating that
the Secretary’ sinterpretation waswrong, thereby ratifying hispre-
1995 view of the statute. Moreover, when presented with the
Secretary’ s1995 regulationsin theform of abill, Congressre ected
them.
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In these circumstances, the Secretary is not free to deny
recognition of adjudicated forage levels. Adjudicated preferences
arenot “ adequately safeguarded,” under any reasonabl e reading of
that term, by making grazing privilegesturn solely onhighly discre-
tionary land use planning in which adjudicated forage levels have no
protected status.

1. The TGA, 43 U.S.C. § 315¢c, and FLPMA, id. § 1752(qg),
mandate that compensation be paid to permittees, in various
circumstances, for their ownership interest in range improvements.
Those provisonssigna that Congressintended permitteesto have
title to their range improvements. Congress understood, the
legidative history demonstrates, that such arule was necessary to
encourage private investment in costly projects to improve the
productivity of the rangeand that title was essentia to ranchersand
their lenders to provide security for improvement loans. After
recognizing for 60 yearsthat apermittee had titleto hisimprove-
ments, the Secretary had no authority under the TGA or FLPMA
to promulgate 1995 rulesvesting title to futureimprovementsin the
United States.

[11. Thetext, structure, and legidative history of the TGA make
clear that the only personsqudified to recelve*” grazing permits’ are
“stock owners’ who are*inthelivestock business.” The Secretary
interpreted the TGA in that way shortly after its passage and
maintained that consistent position for nearly 60 years. The
Secretary lacked any basi sfor ettisoning that mandatory quaifica:
tion in 1995 to allow permits to be issued to non-grazing or
minimally-grazing livestock owners for what amount to prohibited
conservation uses.

ARGUMENT

|. THE SECRETARY’S 1995 “PREFERENCE” AND
“PERMITTED USE” RULESARE INVALID

Agenciesmay not interpret federal statutesin“conflict withthe
expressed intent of Congress.” United States v. Riverside
Bayview Homes, Inc., 474 U.S. 121, 131 (1985). To “ ascertai[n]
[whether] Congress had an intention on the precise question at
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issug,” this Court “employ[s] traditional tools of statutory
construction,” including analysisof the*“history and policiesof the
Act.” ChewronU.SA,, Inc. v.NRDC, 467 U.S. 837, 843 n.9, 862
(1984). Judged by thisfamiliar standard, the Secretary’ s“prefer-
ence” and “permitted use” rules are invalid.

The plain language, purpose, and history of the TGA disclose
that Congress intended to provide substantive protection for the
forage allocated to agrazing permitteein the adjudication process
that followed enactment of the TGA. Nothing in the FLPMA or
PRIA amended or interfered with that central aspect of the TGA.
Nevertheless, the Secretary’ s * preference” and “ permitted use’
rules—which fly intheface of nearly 60 years of agency interpreta-
tions and which were specifically rgjected by Congressin 1993—
withdraw agency recognition, and thus substantive protection, for
adjudicated forage levels.

The 1995 rules definetheterm “grazing preference’ to mean only
“asuperior or priority position against others for the purpose of
recelving agrazing permit.” 43 C.F.R. §4100.0-5 (1995). They
regulate forage as a “permitted use,” defined as “the forage
alocated by, or under the guidance of, an gpplicable land use plan.”
Ibid. As aresult, the rules now leave every aspect of grazing
privileges, including the adjudicated grazing preference, subject to
change at the whim of BLM through the unconstrained land use
planning process. Because the Secretary’ srulesfail to safeguard
adjudicated forage decisions as required by the TGA, they are
invalid on their face.

A. ThePlain Language Of The TGA Requires The Secre-
tary To Safeguard Adjudicated Forage

Statutory interpretation “begins* * * with the language of the
statute itself.” United Satesv. Ron Pair Enters., 489 U.S. 235,
241 (1989). The plain language of the TGA requiresthe Secretary
to adequately safeguard agrazing permittee’ sadjudicated forage,
which “represents the upper limit that a permittee could graze [on
thepublicrange] if optimal conditionsprevailed.” Pet. App. 53a
That isthe grazing use (and hence the number of livestock) that
BLM determined to be appropriate to the permittee’s base
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property when, implementing the TGA, it adjudicated competing
clamsto graze livestock on the public range.

1. Section 3 of the TGA (43 U.S.C. § 315b) provides that
“[p]reference shall be given in the issuance of grazing
permits to those within or near a district who are landowners
engaged in the livestock business, bonafide occupants or settlers,
or owners of water or water rights, as may be necessary to permit
the proper use of lands, water or water rights owned, occupied,
or leased by them.” Section 3 thus establishes which applicants
have priority in the issuance of grazing permits—an important
feature, because it was clear when the TGA was enacted that
demand for permits would exceed the carrying capacity of the
public range. In addition, the* asmay be necessary” clauseimposes
asubstantive requirement of commensurability between apermit-
tee’ s base property and grazing privileges. When the Secretary
adjudicated a grazing use or “preference” to an applicant (see
supra, p. 8 n.2), that applicant wasto be allocated such use of the
public range aswas necessary to sustain his or her base operation.
Supra, pp. 7-8.

The Secretary concedes that the statutory phrase “as may be
necessary to permit the proper use of [base property]” imposesa
substantive requirement regarding the use of the range that a
permittee may have and isnot merely part of the priority standard.
U.S. Br. in Opp. 10 n.7. And from the beginning, the Secretary
understood that Section 3 required him to allocate to successful
permit applicantsforage commensurate with their private holdings,
within the limitsimposed by the capacity of the range. See supra,
pp. 7-8 & n.2; Range Code § 1(a) (Mar. 16, 1938), CA App.
839; Foss, PoLiTics AND GRASS at 62-63; PuBLIC LAND LAw
Review Comm’ N, THE FORAGE RESOURCE S-3 (1970), CA App.
461.

2. Section 3 of the TGA adso providesthat “[s]o far as consstent
with the purposes and provisions of this subchapter, grazing
privileges recognized and acknowledged shall be adequately
safeguarded.” Thus, dthough the Act does not create compensable
property rightsin the public lands (United States v. Fuller, 409
U.S. 488 (1973)), it does mandate that the Secretary adequately
safeguard“ recognized and acknowledged” grazing privilegestouse



20

the range. See Oman v. United States, 179 F.2d 738, 742 (10th
Cir. 1949) (the Secretary has “an affirmative obligation to ade-
quatedly safeguard” grazing privileges); McNeil v. Seaton, 281 F.2d
931, 934 (D.C. Cir. 1960) (same).

BLM’sadjudication of the forage level commensurate with a
successful permit applicant’s base property, pursuant to TGA
Section 3, was the method by which grazing privileges were
“recognized and acknowledged.” And Section 3 requiresthat those
adjudicated forage decisions be “adequately safeguarded.”

3. When the provisions of the TGA are “read asawhole,” as
they must be (King v. &. Vincent’s Hosp., 502 U.S. 215, 221
(1991)), they require that these “recognized and acknowledged”
grazing privilegesbe protected. Whilethe Secretary may have some
discretion to determinewhat leve of protection isadequate, he may
not strip grazing privilegesof any protected atusat al by unhitch-
ing them from the original grazing adjudication and making their
continued existence amatter of unfettered agency discretion within
the vague and unguided land use planning process. Yet that is
exactly what the Secretary has done. See, infra, Part 1.G.

B. TheTGA’sPurposesConfirm That Congress|ntended
The Secretary To Safeguard Adjudicated Forage

“[T]reditiond toolsof satutory congruction” confirm thisreading
of the TGA’splain language. Chevron, 467 U.S. at 843 n.9. Last
Term, this Court reaffirmed that “public land statutes should be
interpreted inlight of ‘the condition of the country when the acts
were passed.”” Southern Ute Indian Tribe, 119 S. Ct. at 1725.
The “pertinent inquiry” here is the intent of Congress when it
enacted the TGA, which is ascertained by looking to “the history of
thetimeswhenit was passed” and “the purpose declared on [the
Act’s] face.” Leo Sheep, 440 U.S. at 669, 681-682; see also
MCl v. AT& T, 512 U.S. 218, 228 (1994) (“the most relevant time
for determining a statutory term’s meaning” is*1934, when the
[relevant] Act became law™).

1. Congress's purposes in enacting the TGA, stated in the
statute’ spreamble, wereto “ stop injury to the public grazing lands
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by preventing overgrazing and soil deterioration, to providefor their
orderly use, improvement, and development,” and “to stabilizethe
livestock industry dependent upon the public range.” Andrusv.
Utah, 446 U.S. 500, 511 (1980) (quoting 48 Stat. 1269). To see
these godsas pulling in different directions, asthe court of gppeds
did, “isaclassic exampleof projecting current attitudes upon the
helpless past.” Mertensv. Hewitt Assocs., 508 U.S. 248, 257 n.7
(1993). Congressregarded the TGA' s purposes as complementary,
not contradictory.

The public lands covered by the TGA were those classified by
the Secretary, after extensive public hearings, as“ chiefly vauable
for grazing.” 43 U.S.C. 8§ 315. Aswe have described, acentury of
uncoordinated use of the public range, combined with ingppropriate
agrarian homesteading and drought, had by 1934 resulted in a
deterioration in the range that threatened the western livestock
business. TheUnlawful InclosuresAct precluded limitsonthe use
of therange. Competition for forage by “nomadic livestock owners,
whose chief purpose wasto use as much of the range as possible,
regardless of therightsof prior settlers,” aswell aslack of coordi-
nation over how ownersof baseland and water rightswould share
the range, had reduced the productivity of the range for grazing to
the point where ranchers demanded federa action. Legal Problems
at 2; Foss, supra, at 42, 49-50.

Congress sobject in establishing asystem of grazing permitswas
not to precludethe use of the public rangefor grazing. Far fromit,
Congress had determined that “preventing overgrazing and soil
deterioration,” and“ provid[ing] for [the] orderly use, improvement,
and development” of theselands* chiefly vauablefor grazing,” was
the best way “to stabilize thelivestock industry dependent upon the
public range’” and make ranching along-term economic proposition.
48 Stat. 1269. As Secretary of the Interior Ickes explained in
supportingthe TGA, “[w]e want to protect therange in the interest
of the livestock industry.” House HEARINGS 133 (emphasis
added); seeFoss, supra, at 57 (quoting Secretary Ickes statement
that “the upbuilding of the public range coincides with the best
interests * * * of the stockmen whose herds and flocks are
dependent upon the range”); H.R. Rep. No. 73-903, at 2 (“the
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whole purpose of the [Act] isto conserve the public rangein aid of
the livestock industry”).

Congress sdetermination in Section 3 of the TGA to favor those
who owned base property inthealocation of grazing privilegeswas
condstent withitsgoa of conserving and improving the public range
to promotethelivestock industry. Rather than adopt apolicy that
might exacerbate overgrazing by transent herdsmen who lacked any
vested interest in conserving therange, Congressgaveapriority in
the allocation of grazing permits to established stockmen whose
“privately held properties[we]re economically dependent on the
public lands for their proper use.” Department of Interior, The
Nature and Extent of the Department’s Authority to Issue
Grazing Privileges Under the Taylor Grazing Act, 56 Interior
Dec. 62, 65 (1937). Giving an owner of base property apreference
to graze the number of livestock on the federal range that was
commensurate with the carrying capacity of his or her own pro-
perty resulted in economically viableranching unitsand gavethe
owner anincentivetoinvest inimproving the public land resources.
Andtying grazing privilegesto the objective needs of the dependent
land or water hel ped stabilize thelivestock industry over timeasde-
pendent property changed hands. Pet. App. 77a78a; see Chour-
nosv. United Sates, 193 F.2d 321, 323 (10th Cir. 1951) (the
purpose of the TGA isto “stabilize the livestock industry and to
permit the use of the public range according to the needs and the
qualifications of the livestock operators with base holdings”).

2. Congress also advanced itsgoal of “ stabilizing the livestock
industry” when it commanded the Secretary to “ adequately safe-
guard” “recognized and acknowledged grazing privileges’—the
amount of forage “ necessary to permit the proper use” of base
property, asadjudicated by the Secretary pursuant to TGA Section
3. Absent protection of the adjudicated preference, therewould be
no stability in the industry.

Fird, the protected level of forageiswhat allowed permittees”to
gauge how large or small their livestock operations could be” and
plan accordingly. Pet. App. 54a. It was the TGA’s protection of
adjudicated preferencesthat madeit “ possiblefor stock growersto
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plantheir annua operationsover aperiod of yearswith apredeter-
mined knowledge, based upon the averagerainfdl, of the amount of
grazing available.” Legal Problemsat 2. See Hatahley v. United
Sates, 351 U.S. 173, 177 (1956) (the TGA “seeksto providethe
most beneficid use of the public range and to protect grazing rights
inthedistrictsit creates’); Red Canyon Sheep Co. V. Ickes, 98
F.2d 308, 314 (D.C. Cir. 1938) (the TGA aims, “in theinterest of
the stock growersthemselves, to define their grazing rightsand to
protect those rights * * * against interference”).

Second, the vaue of aranch, and the rancher’ s ability to borrow
money for operations andimprovements, depended on the federa
government’ srecognition of the maximum number of livestock that
could be grazed on the public lands. See 2 G. COGGINSET AL.,
PuBLIC NATURAL RESOURCES LAW § 19.02, at 19-14 (1999) (the
“value of the permit isfigured into the sale price of the ranch to
which the permit is appurtenant, and bankers make loans on the
basis of and secured by, permit value,” which depends on “[t]he
number of [animal unit months] inthe permit”). Congresswent so
far in Section 3 of the TGA not just to “safeguard” the continuation
of a permittee’ s grazing privileges but to guarantee it when a
permittee’s “grazing unit” (base property and permit) had been
“pledged as security for any bona fide loan.” In those circum-
gtances, Congress specified, “no permittee complyingwith therules
and regulationslaid down by the Secretary of the Interior shall be
denied the renewal of such permit,” if denying renewal would
“impair the value of the grazing unit.” 43 U.S.C. 8§ 315b; see 43
C.F.R. 8 4130.8 (1994). Thisisasignificant restriction on the
Secretary’ spower to deny permit renewd, for astheamicusbriefs
filed in support of our petition for certiorari by Farm Credit
I ngtitutions and the State Bank of Utah attet, loansto federal land
ranchers secured by agrazing unit are commonplace, and lossof a
grazing permit will virtudly dways substantidly affect the value of
the unit.

3. Construing the TGA to mean that the Secretary must recog-
nize and safeguard adjudicated forage decisions conformsto the
purposes of the Act. Secretary Babhitt, in contrast, cannot explain
how his* preference” and* permitted use” rules—which leaveevery
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facet of the grazing privilege a the mercy of BLM’sdiscretion and
givehigtorically adjudicated forageno specid weight or statusinthe
land use planning process—further Congress sgod “to Sabilizethe
livestock industry dependent on the public range.”

C. The TGA’s Legidative History Shows Congress In-
tended The Secretary To Safeguard Adjudicated
Forage

This Court need not look beyond the TGA'’ stext and purpose
to determineits meaning. But insofar as“legidative history” isone
of the“traditional toolsof statutory construction” (PBGCv. LTV
Corp., 496 U.S. 633, 649 (1990)), it too confirmsthat Congress
meant to safeguard adjudicated forage on the public range. This
Court will not defer to an agency construction when “thelegidative
history of the enactment shows with sufficient clarity that [it] is
contrary to the will of Congress.” Japan Whaling Ass'n v.
American Cetacean Soc'y, 478 U.S. 221, 233 (1986).

TheHouse Report explainsthat the TGA gives*[o]ccupantsand
settlers on land within or near adistrict * * * such preference to
range privileges as may be necessary to permit proper use of lands
occupied by them.” H.R. Rer. No. 73-903, at 3. That “ necessary”
amount of grazing was to be safeguarded. Congress recognized the
stockman’ s need for “ assured grazing privileges, on the basis of
which definite plansfor public operations can be adopted.” Id. at 2.
Congressman Taylor of Colorado, for whomthe Act isnamed, ex-
plained that “to build up or maintain and stabilize the stock-raising
industry there must be some assurance as to where and what kind
of range[stockmen] may rely upon for their stock, what they can
definitely rely upon in the way of pasturage.” 78 CoNG. REc.
5371 (1934) (emphasis added). “Otherwise,” he continued,

therewould be no permanenceto the business. Peoplewho have
herds would not be safe; they would have no credit with the
banksfor securing money. They cannot secure money from the
banks if they cannot show that they have some definite and
sufficient place on the range where their stock may be ade-
quately grazed.
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Ibid.; seeasoid. at 11140 (Sen. Adams).®

The Secretaries of Interior and Agriculture supported the Act on
the ground that it would provide public range-dependent ranchers
with certainty and stability. Secretary | ckes explained to Congress
that the TGA would provide “those engaged in the livestock
industry” with “ certainty of tenurein their grazing use of the public
lands.” H.R. Rep. No. 73-903, at 7. Agriculture Secretary Wallace
echoed this sentiment, stating that the Act would “ secure stability
and certainty of tenure upon the unreserved public lands,” thus
enabling livestock raisersto “ develop their enterprisesin more
permanent and constructive ways than is practicable under the
hitherto prevailing conditions of complete uncertainty asto their
continued use of the ranges upon which their operations depend.”
Id. at 11.°

Congress thus well understood that grazing privileges must be
“aufficient” and “definite’ to servethe purpose of sabilizingthelive-

® Senator M cCarran expressed similar viewsin support of hissuccessful amendment
mandating renewd of permitswhendenid would“impair thevaue’ of agrazing unit
“pledged as security for any bonafideloan.” 43 U.S.C. § 315h. The object of the
amendment was “to guarantee that the rights to grazing privileges which are
conveyed by thebill shall be so definite and so certain that they may berecognized
as security when the holder seeks aloan.” 78 ConG. Rec. 11153 (1934).

¢ Commenting on the effect of the TGA a few years after its enactment,
Congressman Taylor observed (87 CoNG. Rec. A3147-A3148 (1941) (emphasis
added)):

Today the stockman who has qualified by dependent property and prior use of
therangeto graze a definite number of stock and definite range, has a definite
asset. It hasvastly improved his credit facilities. Banksand loan companies
know that the man who has an established livestock business and grazing
privileges on the public range contributes to the economic stability of his
community. * * * There areevidences everywhere that property values have
increased in linewith thelegitimate rangerights attached to the private property
upon which grazing privileges are based.
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stock industry. 78 Cone. Rec. 5371. The TGA’ srequirementsthat
forage be allocated based on the capacity of base property and
prior use, and that this adjudicated forage must be adequately
safeguarded, were designed to meet these industry needs.

D. TheFLPMA And PRIA Preserved Adjudicated Forage
And The TGA’s Mandate That It Be Adequately
Safeguarded

Neither the FLPMA nor the PRIA alter already adjudicated
grazing preferences or the TGA’s mandate that adjudicated
preferences be “ adequately safeguarded.” See Pet. App. 56a-60a
(grazing preferences are theresult of one-time adjudications, most
of which predated the FLPMA, and so were unaffected by that
Act’s change in adjudication standards).

1. TheFLPMA saysnothing at al about previoudy adjudicated
forage, nor did it reped or amend the TGA’ sprovision thet grazing
privileges shall be adequately safeguarded. The absence of such
changesisconclusive, for the FLPMA providesthat “[n]othing in
thisAct shal be deemed to reped any exigting law by implication.”
90 Stat. 2744, § 701(f). Moreover, the FLPMA mandates that
“[t]he policiesof thisAct shal * * * be construed as supplementa
to and not in derogation of the purposesfor which publiclandsare
administered under other provisionsof law.” 43U.S.C. § 1701(b).
Y et another savings clause commands that “[n]othing” in the
FLPMA “shall be construed asterminating any * * * land use or
authorization existing on the date of approval of this Act.” 90
Stat. 2744, § 701(a) (emphasis added). These provisions preserve
the purpose of the TGA “to stabilize the livestock industry” by
ensuring security and predictability of grazing, and requirethat the
FLPMA not be implemented so as to interfere with existing
preferences.

2. Even apart fromits savings clauses, the FLPMA cannot be
construed to disturb adjudicated forage. “It isabasic principle of
statutory construction” that aspecific statute” is not submerged by
alater enacted statute covering a more generalized spectrum.”
Radzanower v. Touche Ross & Co., 426 U.S. 148, 153 (1976).
The FLPMA wasan organic act for the BLM, governing manage-
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ment of the public lands generally. BLM hasacknowledged that it
made only “minor adjustmentsin the Taylor Grazing Act.” FIFTY
YEARs & 5; see 2 G. CoGGINS, supra, 8§ 19.03[2] (“Congressdid
not enunciate specific rangegodsor policiesin FLPMA”). It would
beanomalousto read the FLPMA'’ sgenerd provisonsasinterfer-
ing with adjudicated levels of forage, which the TGA specifically
safeguards. Cf. Board of Govs. v. Dimension Financial Corp.,
474 U.S. 361, 373-374 & n.6 (1986) (rgjecting “[a] pplication of
‘broad purposes’ of legidation at the expense of specific provi-
sions’; abroad grant of regulatory power “necessary” to accom-
plish Act’s purposes “ does not permit the [agency] to expand its
jurisdiction beyond the boundaries established by Congress”).

In accordance with the FLPMA’ s goa's and savings clauses, the
Secretary did not interpret that Act to change the status of previ-
oudly adjudicated forage. To the contrary, he stated that “[those]
with agrazing [permit] will be recognized as having a preference for
continued grazing use* * *. [Their] adjudicated grazing use, their
base properties, and their areas of use (allotments) will berecog-
nized under these grazing regulations.” 43 Fep. ReG. 29,058
(1978) (emphasis added).

3. That the PRIA preserved the TGA’s purpose to give p
ermittees predictable forageisequdly clear. The PRIA states that
“the Secretary shall manage the public rangelandsin accordance
withthe[TGA, the FLPMA], and other applicable law cons stent
with the public rangelandsimprovement program pursuant to this
Act.” 43U.S.C. §1903(b). Likethe FLPMA, the PRIA requires
that the Act “be construed as supplementa to and not in derogation
of the purposesfor which public rangelands are administered under
other provisonsof law.” 1d. § 1901(c). The PRIA isapro-grazing
measure that established an equitable grazing fee, provided for
increases in funding for range improvements, and addressed
ranchers complantsabout BLM’ smisuse of alotment management
plans. Supra, p. 12; 43 U.S.C. 88 1752(d), 1904; H.R. Rep. No.
95-1122, at 25 (1978).

4. Thelegidative history of both statutes showsthat Congress
continued the recognition and protection accorded to historica gra-
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zing preferencesunder the TGA. The House Report onthe FLPMA
explainsthat the Act wasmotivated by an “[u]rgent need” for “a
clarification of thetenure of grazing users.” H.R. Rer. No. 94-1163,
at 3 (1976). Accordingly, the purpose of the grazing tenure
provision of the FLPMA, 43 U.S.C. § 1752, was “to emphasize
the continuity of grazing operations that is provided for by
existing law”:

existing grazing operations will be continued so long as the
following prevails. The authorized user remains qudified under
thelaw and regulations and accepts and observesthe termsand
conditionsof hisleaseor permit; and thelandsremainin Federad
ownership and available for grazing in the discretion of the
Secretary concerned.

Id. at 12-13 (emphasis added). Accordingly, BLM Associate
Director George Turcott told the House Subcommittee on Public
Landsthat permittees “ assurance of tenure” would continue under
the FLPMA. See HEARINGSON H.R. 5224 AND H.R. 5622 BEFORE
THE SuBcOMM. ON PuBLIC LANDS oF THE House CoMM. ON
INTERIOR AND INSULAR AFFAIRS, 94th Cong., 1st Sess. 16 (1975)
(“TheTaylor Grazing Act givesthese peopletenure aslong asthey
live up to the rules and regul ations and the facets of law that they
must comply with”).

Thelegidative history of the PRIA revealsasimilar concern.
Although improving range condition was agoal of the Act, Con-
gressrefused “to withdraw or ‘rest’ land in unsatisfactory condition
fromgrazing use, or to drameaticaly reducethe numbersof livestock
until natura forces combineto restoretherange.” H.R. Rep. No.
95-1122, at 10 (1978). Among the “ serious drawbacks” of this
gpproach was that “[m]assive grazing cutbacks and a preponderant
reliance on natural recuperation of therangeare* * * undesirable
because of their insensitivity to economic factorsand potentia to
totally disrupt or shutdown ranching operations.” Id. at 11. “ An-
other” was*“that studiesby the BLM and substantial independent
research indicate that range conditionswill show far greater, and
more rapid, improvement with regulated livestock grazing than
without.” Ibid. “In summary,” the House Report continued, “the
highest and best use of the public range lands lies not in their
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withdrawa from grazing use, but rather in theimprovement of their
soil and forage values.” Ihid.

Thus, there is no basis in the text, purposes, or legidative
histories of the FLPMA or PRIA for the claim that either statute
disturbed previoudy adjudicated preferencesor therequirement that
those preferences be “ adequately safeguarded.”

E. The Secretary Long Interpreted The TGA To Safe-
guard Adjudicated Forage

ThisCourt gives* great welght to the contemporaneousinterpre-
tation of achalenged statute by an agency charged with itsenforce-
ment” (BankAmerica Corp. v. United States, 462 U.S. 122, 130
(1983)), especidly where the agency’ sinterpretation “has remained
consistent over along period of time.” EEOC v. Associated Dry
Goods Corp., 449 U.S. 590, 600 n.17 (1981). These principles
have* particular force” where (ashere) the agency “wasintimately
involved in the drafting and consideration of the statute by Con-
gress.” Aluminum Co. v. Central Lincoln Peoples Util. Dist.,
467 U.S. 380, 389, 390 (1984); see also Norwegian Nitrogen
Prods. Co. v. United Sates, 288 U.S. 294, 315 (1933) (an
agency’ s* practice has peculiar weight when it involves a contempo-
raneous construction of a statute by the men charged with the
responsibility of setting itsmachinery inmotion, of making theparts
work efficiently and smoothly whilethey areyet untried and new”);
78 Cone. Rec. 5371 (Rep. Taylor) (Secretary Ickes“very forcibly
reported in favor of thishill”).

1. The Department of the Interior and its Division of Grazing
were clear, from the start of the process of adjudicating grazing
privileges, that they should award qudified permittees the amount of
forage that was commensurate with the needs of their base prop-
erty, within the limits of the carrying capacity of the range. The
Secretary explained in 1936 that the Department’ s policy” was*“to
administer” the TGA so “asto disturb as little as possible the
existing livestock industry, whichisthe only industry ableto make
an economic use of thelands under administration and at the same
timeto give the maximum protection to both the public domain and
the commensurate ranch properties economically dependent on the
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public domain.” Legal Problemsat 5-6. Accordingly, the Depart-
ment announced that it would administer the TGA “to promote the
proper use of the privately controlled lands and water dependent
uponit” for grazing, and thus*“ required of al users’ “[p]ossession
of sufficient land, water, or feed to insure ayear-round operation for
acertain number of livestock in connection with the use of the public
domain.” Range Code § 1(a) (Mar. 16, 1938), CA App. 839; see,
e.g., HEARINGSON H.R. 3019 BEFORE THE HOUSE COMM. ON THE
PusLICLANDS, 74th Cong., 1st Sess. 644 (1935) (* The measuring
staff for the allowance of alease, or the allowance of a permit
would depend on what is necessary for the applicant to make a
proper use of the land that he is devoting to range operations’)
(testimony of R.G. Poole, Assistant Solicitor of Interior); Foss,
supra, at 63.

Thispolicy of measuring grazing privileges according to needs of
private holdings and prior dependent range use did not change
during the 20-years-plusit took to adjudicateal grazing privileges
on the public range, or for along time thereafter.” After passage of
the FLPMA in 1978, the Secretary provided that newly adjudi-
cated grazing privilegeswould “ be allocated to qualified applicants
followingtheallocation of thevegetation resourcesamong livestock
grazing, wild free-roaming horses and burros, and other usesin the
land use plans’ mandated by the FLPMA. 43 C.F.R. § 4110.2-
2(a) (1978), CA App. 955; 43 U.S.C. 8§ 1712, 1732; Pet. App.

’ See, eg., Department of Interior, Office of the Secretary, Rulesfor Adminis-tration
of Grazing Didtricts 2-3 (1937), CA App. 818-819 (“[q]udlified preferred applicants
will be given licensesto graze the public rangeinsofar as available and necessary to
permit aproper use of thelands, water, or water rights owned, occupied, or leased
by them”; “If aclassmorethan exhauststhe capacity of therange, al junior classes
will be eliminated, and cuts within the last-recognized class shall be made by
reduction of numbersor limitation of seasonal useuntil the number equa tothefixed
carrying capacity of therangeisreached”); Range Code (1938), CA App. 841-844;
Range Code 88 2(g) & (h), 6(b) (1942), CA App. 858-859, 862-863; 43 C.F.R.
88161.1(b), 161.2(g) & (h), 161.6 (1955), CA App. 885-887; 43C.F.R. §§4110.0-2,
4110.0-5(h), (k) & (1), 4111.3-1(d)(2) (1968), CA App. 932-934.
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56a-60a. But the FLPMA did not disturb previoudy adjudicated
grazing preferences. See Part |.D, supra.

2. In addition, the Secretary consistently treated adjudicated
forage decisonsasafixed point in hismanagement of the use of the
public range. The BLM could from time to time reduce or increase
apermittee’ s“ active use” of the range—the number of animal unit
monthsthat the permittee could actualy graze on the public range
in agiven period—to reflect the condition of the range, effect of
range improvements, and smilar factors. But when that occurred,
no change was made in the underlying preference. Rather, the
difference between the permittee’ s “ active use” and adjudicated
amount of forage was labeled “suspended use” and remained
availablefor conversion to “activeuse” if range conditions later
permitted. See, e.g.,43C.F.R. §4110.3-2 (1984), CA App. 1001
(if “reduced grazing isnecessary * * * authorized grazing use shall
be reduced to the livestock carrying capacity. The difference
between the authorized grazing use and thegrazing preference shall
be held in suspension”); id. § 4110.3-1 (alocation of additional
forage); 43 C.F.R. § 501.2(q) (1938), CA App. 848; 43 C.F.R.
§ 161.6(8), (11) (1955), CA App. 887; 43 C.F.R. § 4115.2-
1(e)(5) (1968), CA App. 936.

Reflecting this protected status, Department of the Interior
officiascontemporaneoudy with the passage of the TGA referred
to the adjudicated amount of forage as the “preference.” E.g.,
Legal Problemsat 3 (“Preference” is* measured by the amount of
grazing which isnecessary to enable the applicant to make proper
use of the lands, water, or water rights owned, occupied or leased
by him”). And they labeled that preferencea“right.” Foss, supra,
at 63 (Grazing Director Carpenter said “preference rights’ are
“adjunctive pasture rights which naturally belong to” the base

property).

3. The protection afforded adjudicated forage was a so evident
inthefact that, generdly, “the grazing preference remainedin place
not just from year-to-year * * * but dso from permit-to-permit,” as
well as when the base property was sold or otherwise transferred.
Pet. App. 55a; see 43 C.F.R. § 501.7 (1938), CA App. 850; 43
C.F.R. 8161.7 (1955), CA App. 888. For example, the 1978 and
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1994 regulationsclearly distinguish between the* grazing permit,”
which terminates with transfer of the base property, and the
transferred “ grazing preference,” which does not so terminate. 43
C.F.R. 8§ 4110.2-3(a) (1978 & 1994), CA App. 955, 1064-
1065.2

4. The Secretary has always had the authority to cancel or
suspend preferences“inwholeor in part” if “thereisadecreasein
public land acreage availablefor livestock grazing” (eg., 43 C.F.R.
§4110.4-2(a) (1984), CA App. 1002) or for violation of the rules
concerning transfer of thepreference. Id. §4110.2-3(f) (1978), CA
App. 955. And the Secretary has aways had the authority to
decrease or cancel active use on account of the condition of the
range. E.g., 43 C.F.R. 88 4110.3-2, 4120.2-1 (1984), CA App.
1001, 1006. But for nearly 60 years, the Secretary never claimed
the power to eliminate or permanently reduce preferences on
entirely subjective bases like those that dominate in land use
planning. Inlight of thishistory, hissudden claim to have found such
authority is not entitled to deference. BankAmerica Corp., 462
U.S. at 131 (“the Government’s failure for over 60 years to
exercisethe power it now claims™* * * strongly suggeststhat it did
not read the statute as granting such power”); Watt v. Alaska, 451
U.S. 259, 273 (1981) (insofar as “[t]he Department’s current
interpretatio[n] [ig] in conflict withitsinitiad pogtion” it “isentitied to
considerably lessdeference’); Pauley v. BethEnergy Mines, Inc.,
501 U.S. 680, 698 (1991); INSv. Cardoza-Fonseca, 480 U.S.
421, 446 n.30 (1987); Norwegian Nitrogen Prods., 288 U.S. at
315. TheSecretary’ scontemporaneous, long-held, and “ uniformly

& Thelnternal Revenue Service strestment of grazing privilegesfurther evidences
thecertainty and security afforded adjudicated preferencesby the TGA. ThelRS
treats” [f]edera grazing privileges’ as" anintangibleasset” and therefore aspart of
adecedent’ sgrossestate. Uecker v. Commissioner, 81 T.C. 983,993 (1983), aff'd,
766 F.2d 909 (5th Cir. 1985). And it disallows depre-ciation of aBLM grazing
permit becausethe permit isalwaysrenewed and thus has an indefinite useful life.
Ibid.; see aso Shufflebarger v. Commissioner, 24 T.C. 980, 992 (1955) (once
established, agrazing privilege"isto beregarded asanindefinitely continuing right™).
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maintained” view of the scope of his authority supports our
interpretation of the governing statutes. Zenith Radio Corp. v.
United States, 437 U.S. 443, 449 (1978).

F. CongressRatified The Secretary’sPrior Interpretation Of
The TGA And Rejected His Range Reform Rules

1. Congress amended the TGA on anumber of occasions over
theyears, without amending the provisions of Section 3 that require
the dlocation of forage commensurate with the needsof arancher’s
base property and the “adequat[€] safeguard[ing]” of grazing
privileges. See, eg., Act of June 26, 1936, Titlel, § 1, 49 Stat.
1976 (increasing the acreage covered by the Act from 80 to 142
million acres); Act of May 28, 1954, § 2, 68 Stat. 151 (eliminating
the acreage limitation); Andrus, 446 U.S. at 519 (noting a 1958
amendment). Congressrevisited thetopicsof publicland manage-
ment and grazing use in the FLPMA and PRIA, again without
interfering with—indeed specifically preserving—those provisons
of the TGA that relateto previoudly adjudicated preferences. See
supra, Part I.D.

Even congressiona inaction or silence can support aninference
that Congress has approved or ratified an agency interpretation of
adatute, particularly when suchinterpretationsare generaly known
or longstanding. Bob Jones Univ. v. United Sates, 461 U.S. 574,
599-601 (1983); United Satesv. Rutherford, 442 U.S. 544, 554
& n.10 (1979); Zemel v. Rusk, 381 U.S. 1, 11-12 (1965);
Wilmette Park Dist. v. Campbell, 338 U.S. 411, 417-418
(1949). Here, “however, the inference is supported by more than
mere congressiona inaction.” Zemel, 381 U.S. a 11. Inamending
the TGA and enacting the FLPMA and PRIA, while leaving
“completely untouched” theprovisonsat issue(id. at 12), Congress
ratified the Secretary’ slongstanding view that hisstatutory powers
do not include dtering the forage adjudicated under the TGA. The
Secretary was not thereafter freeto abandon that congressionally
approved interpretation.

2. Furthermore, in 1993 Congressrgected an amendment to the
Interior Department’ s appropriations bill, proposed by Senator
Harry Reid, that would have incorporated many of the “range
reform” regulations that Secretary Babbitt later adopted. H.R.
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2520, 103d Cong., 1t Sess. (1993); Reid Amendment discussed
at 139 CoNG. Rec. 25744-46 (1993); H.R. 2520 adopted without
the Reid Amendment, 139 ConG. Rec. D1266 (1993). Although
Senator Reid generally supported the Secretary’ s agenda, even he
declined to champion the permitted userule, because” eiminating
the preference’ and substituting permitted use“would deva uate the
permit in the eyes of lending indtitutions. | knocked that out.” 139
Cona. Rec. 25745. Combined with Congress sratification of the
Secretary’ searlier and inconsi stent position, itsrefusal to enact the
Secretary’s range reform rules ought to preclude subsequent
adminigrativeadoption of such aradica and anti-hitorica change.

G. The Secretary’s “Permitted Use” And “ Preference”
Rules Do Not Safeguard Adjudicated Forage At All

1. The Secretary admitsthat his 1995 definition of “grazing
preference’ as*asuperior or priority position against othersfor the
purpose of receiving a grazing permit” “omits reference to a
specified quantity of forage, a practice that was adopted * * *
during the adjudication of grazing privileges.” 60 Fep. ReG. 9921
(1995). Now, apermittee’ samount of forageis* alocated by, or
under the guidance of, an applicable land use plan for livestock
grazing in an alotment under a permit.” 43 C.F.R. § 4100.0-5
(1995). Under this* permitted use” rule, forageisno longer tied to
the amount “necessary to permit the proper use” of the base
property, asadjudicated by the Secretary. Rather, it depends solely
on the vagaries of land use planning under the FLPMA.

2. A permittee’s forage adjudicated under the TGA is not
“safeguarded” at all intheland use planning process. It isnot an
exaggeration to say that land use planning alowsthe Secretary to
eliminatehistorica foragelevels®[w]ithamerestrokeof hispen.”
Pet. App. 79a. Asaleading commentator friendly to heightened
regulation of grazing admits, “BLM planning regulations are vague
to thepoint of opagueness,” “devoid of guidance,” “inconsstent,”
“generdly inadequate,” and “hampered by * * * changesin policy
direction” to such adegreethat “no decisonisever final.” 2 G.
CoGGINS, supra, 88 10F.04[2], [3][al,[b]. Likewise, range man-
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agement plansissued pursuant to theland use planning processare
“phrased in glutinous generalities’ and grant BLM officials“such
unbridled adminigtrative discretion” that “ all federal land usersare
subjected to unforeseeable risks of bureaucratic whim or
aberration.” 1d. § 10F.04[3][d] (emphasis added). BLM is“free
to choose itsown schedules, its own priorities, its own methods,
anditsowntopics,” and*“the overdl planning picture* * * isone of
confusion.” Id. 88 10F.04[1], [3][c]. Theregulations confirm this
assessment. E.g., 43 C.F.R. § 1610.4-2 (1998) (BLM planning
criteria“may be changed as planning proceeds, based on public
suggestionsand findings of the various studies and assessments’);
id. 8 1610.5-5 (oncein effect, plansmay berevised based on“ new
data, new or revised policy” or “achange in circumstances’).’

Undoubtedly, there are myriad ways that the Secretary can
“adequately safeguard” adjudicated forage. But theclamthat land
useplanning, without more, isone of thoseisabsurd. Unchecked by
objective limits, the land use planning process diminates entirly the
certainty and predictability for ranchers (and their lenders) that
Congress intended to promote.’® The Secretary is required “to
apply some limiting standard, rationally related to the goals of the
Act,” togive content to the TGA’ smandate that grazing privileges

® The vaguenessthat plagues BLM land useplanning originatesin the FLPMA
itself, which* resoundswith abstractly attractivelanguagethat isvery difficult to
pindown.” 2 G. CoGGINS, supra, 8 10F.04[3][c]. The Secretary’ sfailureto devise
meaningful guidance for land use planning such that adjudicated forage is
“safeguarded” suggests that the non-delegation doctrine has been violated. See
American Trucking Ass nsv. EPA, 175 F.3d 1027 (D.C. Cir. 1999). A decision here
that removes adjudicated preferences from theland use planning morasswould help
toavoidthisconstitutional difficulty. See EdwardJ. DeBartolo Corp. v. Florida
Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988); NLRB v.
Cathalic Bishop, 440 U.S. 490, 500 (1979).

1 Experiencewith National Forest planning demonstrates the harm that occursto
ranchers when they have no security of tenure and the land use plan makes forage
dlocations E.g., Federal Lands Consortiumv. United Sates, 1999 WL 979232 (10th
Cir. Oct. 28, 1999); Nevada Land Action Ass nv. United Sates Forest Service, 8
F.3d 713 (9th Cir. 1993); McKinley v. United Sates, 828 F. Supp. 888 (D.N.M.
1993).
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be " adequatdly safeguarded,” and hisfailure to do so meansthat he
“hasnot interpreted theterms of the statute in areasonablefashion.”
AT&T Corp. v. lowa Utilities Bd., 119 S. Ct. 721, 734, 736
(1999). Deference“hasitslimits,” and it “does not mean acquies-
cence’ in such awholly untenable agency interpretation. Predey v.
Etowah County Comm'n, 502 U.S. 491, 508 (1992).

3. Thecourt of appeals majority found protection for grazing
privilegesin the current regulatory scheme on the theory that “any
change in a privilege assigned through the permit process is
safeguarded to the extent that parties aggrieved by the Secretary’ s
decisions have theright to challenge them.” Pet. App. 32a. This
reasoning ignores the fact that the TGA provided substantive
protection for the amount of forage “ necessary to permit the proper
use” of base property, asthe Secretary long recognized. Limiting
the protection afforded to adjudicated grazing privilegesto mere
procedurd devicesimpermissibly “ contradictsthe postionwhich the
agency had enunciated at an earlier date, closer to the enactment of
the governing statute.” General Elec. Co. v. Gilbert, 429 U.S.
125, 142 (1976).

The court of gppeds reading aso makes superfluous43 U.S.C.
§ 315h, which entitles permittees to notice and “hearings on
appeals.” It therefore “violates the cardina rule of statutory
interpretation that no provision should be construed to be entirely
redundant.” Kungysv. United Sates, 485 U.S. 759, 778 (1988);
see also Pennsylvania Dep't of Pub. Welfare v. Davenport, 495
U.S. 552, 562 (1990); Mackey v. Lanier Collection Agency, 486
U.S. 825, 837 n.11 (1988) (collecting authorities).

4. The term “adequately safeguarded” finds analogy in the
Bankruptcy Code, which alows a secured creditor to obtain relief
from astay of proceedings against adebtor in bankruptcy in order
to “adequately protec|t]” the creditor’sinterest in property. 11
U.S.C. 8§ 362(d)(1). Examples of “adequate protection” include
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requiring “ cash payments’ or “an additiond or replacement lien” to
the creditor, “to the extent” the stay or other action “resultsin a
decreasein the value of [the creditor’ s] interest.” Id. § 361(1), (2).
A court may grant other relief that “result[g] in theredization by [the
creditor] of the indubitable equivalent of [its] interest in such
property.” 1d. 8§ 361(3).

Common to these measuresisthe notion that “ adequate protec-
tion requires a debtor to propose some form of relief that will
preserve the secured creditor’ sinterest in the collatera.” Annota-
tion, 66 A.L.R. Fed. 505, 512 (1984); see United Sates Sav.
Ass nv. Timbers of Inwood Forest Assocs,, Ltd., 484 U.S. 365,
370 (1988). Analogoudy, while the Secretary may use different
methodsto*“ adequately safeguard” adjudicated forage, he cannot
terminate hisrecognition of adjudicated forage decisons dtogether
and leave future grazing privilegesto awhally discretionary land use
planning processthat alowshim to prefer the favored land usedu
jour over livestock grazing.

5. Thetext, purpose, and legidative history of the governing
statutesall point in onedirection: Congress has mandated substan-
tive protection of adjudicated forage, which may not be diminated
or reduced on the basisthat the Secretary in his discretion deems
other uses of the public landsmore politicaly desirable. This Court
“must give effect to th[is] unambiguously expressed intent of
Congress.” Chevron, 467 U.S. at 843.

Throwing adjudicated forage levelsinto an entirely discretionary
land use planning process in which they are not recognized and
carry no specia weight isnot ameansto “adequately safeguard”
adjudicated forage. In those circumstances, grazing privilegesare
not “safeguarded” at all. The Secretary’s preference and
permitted use rules must therefore be set aside as contrary to the
TGA or, at the very least, an unreasonable interpretation of its
provisions.
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II. THERANGEIMPROVEMENTSRULEISINVALID

Prior to 1995, the Secretary’ sregulations provided that when a
permitteeentered into acooperative agreement with the Department
tobuildandingall “ structura” rangeimprovements(such asfences,
gock tanks, and pipelines) on public lands, title to the improvements
would be “shared by the United States and the cooperator(s) in
proportion to the actual amount of respective contribution to the
initial construction.” 43 C.F.R. § 4120.3-2 (1994). In 1995,
however, the Secretary—purportedly to return to “common law
conceptsregarding retention of thetitle of permanent improvements
inthe name of the party that holdstitleto the land,” 60 Fep. ReG.
9897 (1995)—redefined al “ structural” improvementsauthorized
after August 21, 1995 as “permanent” and ruled that their title
would liein the United States. 43 C.F.R. § 4120.3-2(b) (1995).
That rule, which dtered 60 years of adminigtrative practice, violates
the statute and cannot stand.

1. Thereisnothing in either the language or design of the TGA
that even beginsto support the contention that Congress granted the
Secretary authority to forbid permitteesto own the improvements
that they construct. To the contrary, Section 3 of the TGA, 43
U.S.C. 8 315¢, requiresthat when anew permit isissued, compen-
sation must bepaid for “improvements constructed and owned by
aprior occupant.” The statute on its face thus contemplates that the
landwill containimprovements* congtructed and owned” by permit
holders. Of course, if Congress had not contemplated permittee
ownership of suchimprovements, TGA’ spayment provisonwould
be pointless. Moreover, 43U.S.C. § 1752(g) providesthat, if the
Secretary cancesagrazing permit, the United States must compen-
satethe permitteefor the value of hisinterest in any rangeimprove-
ments. Asthe digtrict court observed, “[s]uch compensation would
not be necessary if the permittee did not own the range improve-
ment.” Pet. App. 83a

2. Confronted with the plain meaning of the statute, the Tenth
Circuit majority insupportably concluded that the statute can
“plausibly be construed to say no morethan if the Secretary dlows
a permittee both to construct and own an improvement, the
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permitteeshal | be entitled to compensationfor itsreasonablevalue
upontransfer.” Pet. App. 37a(emphasisinorigind). Thatisnot “a
permissiblecongtruction of the tatute.” Chevron, 467 U.S. at 843.
It relies on an assumption that Congress gave the Secretary the
discretion to alow or forbid ownership, an assumption supported
nowhere in the text of the TGA or FLPMA. Indeed, as the
dissenting judge below pointed out, “[t]he TGA isadtatutereplete
with discretionary language and congressiona grantsof rulemaking
authority. Such discretionary languageor rulemaking authority is
conspi cuously absent on the question of who should hold titleto
range improvements.” Pet. App. 70a.

That absenceis particularly teling given Congress sexplicit grant
of discretion regarding a related subject—determination of the
compensation to be paid—elsewhere in Section 315c.™ It is
untenableto maintain that, inthevery sectioninwhichit explicitly
authorized the Secretary to make rules to determine appropriate
compensation, Congress somehow neglected to mention an inten-
ded grant of thefar broader discretion to determine whether owner-
shipwould beadlowed at al. Congress knew how to del egate au-
thority under the TGA, and when it did so, it did so explicitly.

Moreover, the Tenth Circuit mgority’ sreading of thestatute, like
the Secretary’ sruleitsdf, would render the compensation provision
meaningless. If apermittee did not own theimprovements he pays
for and constructs, there would be no reason for a statutory
provison that requires him to be compensated for the improvements
that he owns. Cf. National Credit Union Admin. v. First Nat’|
Bank & Trust Co., 522 U.S. 479 (1998) (rejecting agency’s
statutory interpretation that rendered statutory provision meaning-
less).

" “No permit shall beissued which shall entitlethe permitteeto the use of such
improvements constructed and owned by aprior occupant until the applicant has
paid to such prior occupant the reasonable value of such improvementsto be
determined under rulesand regulationsof the Secretary of thel nterior. Thedecision
of the Secretary in such casesisto befinal and conclusive.” 43 U.S.C. § 315¢
(emphasis added).
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3. Given the plain meaning of the statute, the Court need go no
further. But were there any doubt remaining, it would be resolved
by the history of Section 315c¢, which makesclear Congress sintent
to permit the builders of range improvements to own them. See
Dunnv.CFTC, 519 U.S. 465, 468-479 & n.14 (1997) (examining
legislative history and statutory purpose and concluding that
“adminigtrative deferenceisimproper” “[b]ecausethe statute, asa
whole, clearly expressesCongress’ intention”); Cardoza-Fonseca,
480 U.S. at 448-449 (finding agency’s interpretation to be in
conflict with statute after examining statute's plain language,
relationship to treaty, and legidative history). Improvements are
critical to good range use and condition, and are part and parcel of
what Congress sought to achieve by passingthe TGA. Thus, inhis
testimony regarding the Colton Bill (the predecessor hill to Taylor's
legislation), Interior Solicitor Edward Finney addressed the
proposal for 10-year range permits and declared, “[t]he moment
that aman has adefinite tenure on adefinite area.of landwe believe
hewill beinterested in preserving that and improvingit, providing
water, fences, and variousthingsthat are needed to best utilize that
public domain.” HEARINGS ON H.R. 11816 BEFORE THE HOUSE
ComM. oN THE PuBLIc LANDS, 72d Cong., 1st Sess. 77 (1932),
CA App. 1286.

The 1885 Unlawful Inclosures Act prohibited construction of
fences on the public range. With adoption of the TGA, Congress
recognized that fences, aswell asimprovementsto distribute water,
would be essential. Congress considered but rejected the Forest
Service rule in which title to such improvements lay with the
permittee for 10 years then was transferred to the United States.
HEARINGS ON H.R. 6462 BEFORE THE SENATE COMM. ON PuBLIC
LANDS, 73d Cong., 2d Sess. 77-80 (1934) (“ SENATEHEARINGS”),
CA App. 1471-1473. Cf. 60 Fep. Rec. 9897 (justifying 1995
changein title to range improvements as conforming to Forest
Service practice).

A draft of Section 315c¢ provided that an applicant wasto pay
the prior occupant “reasonable pro rata value for the use of”
improvements. CA App. 1433. In discussing the shortcomings of
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that proposal,* the draftsmen plainly understood that the person
who constructed improvements owned them; they debated only
whether and how title would pass to the new permittee:

Senator O’ Mahoney: Vauefor useisarenta vaue. Itisnot
atitlevaue. Valuefor use, asthe language appearsin thishill,
would mean only rental. The ownership would gill remaininthe
original permittee.

Senator Carey: It should pass to the succeeding lessee.

Senator O’ Mahoney: Yes; there ought to be a provision
whereby asucceeding lessee may acquirethefull rights, thefull
title to the improvements.

Senator Adams:. That is, either acquirethefull ownership or
pay arental.

Senator O’ Mahoney: Yes.
Senator Adams. Those are two alternative possibilities.

Senator O’ Mahoney: But | presumethat it would not be the
purposeof thiscommitteeto recommend that an old lessee could
maintain aright which would enable him to charge arentd after
he had gone off. Y et, under the languageof thishill, it seemsto
me that is possible.

Senator Carey: | think the new permittee should buy outright,
at afair value, whatever improvements are made.

Senator O’ Mahoney: | agree with you, Senator.

Senator Carey: And when he moves off, he sellsto the next
fellow the same way.

Senator O'Mahoney: Y es. In other words, if alesseeputsin
improvements on theland, those improvements are vauable only
for grazing. They are not va uableto him after heleaves, but they

2 Following the hearings, Section 315¢ wasamended and the present language (“the
reasonable value of such improvements”) substituted for the earlier wording.
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may be vauableto his successor. His successor should have the
right to acquirethefull titleto them. He may destroy theminthe
course of his10-year lease, or he may add to them, and then, in
turn, when he surrenders his lease, he will be required to sell
them to the successor again.

SENATE HEARINGS 78-79, CA App. 1472. The “two alternative
possibilities’ that the lawmakersdiscussed were (1) allowing the
builder of animprovement toretain title even after the permit was
passed to another, and (2) requiring him to transfer title instead.
Nether scenario contemplated that titlein the first instance would be
anywhere but in the builder.

Indeed, when the Interior Department’ sAssistant Solicitor came
before the Senate during the debates on the TGA he assured
legidatorsthat the gatute “ providesfor the placing of improvements,
such asfences, wells, reservoirs, and so forth, upon permitted areas
in connection with their development and use, and private invest-
ment in such improvement is protected.” Id. at 77, CA App.
1471. Aswould be expected, therefore, the Interior Department’s
contemporaneousinterpretati on of the statute recognized that the
statutecontempl atesprivate ownership of rangeimprovements. 43
C.F.R. Part 501 (1938) (CA App. 855) directed that, whereanew
gpplication “relatesto improvements of the character contemplated
by [43 U.S.C. § 315¢], constructed on the public lands within the
grazing district and owned by aprior occupant, the applicant * * *
must, a the time of filing such gpplication, describe and enumerate
said improvements, state their reasonable value, item by item,
furnish evidence that the applicant has paid to the owner of such
improvements the reasonable value thereof, and that the title
thereto, free and clear of all liens and encumbrances, has
vested in the applicant for such permit or cooper ative arrange-
ment or agreement” (emphasis added).

In sum, just asthe plain meaning of the statute makes clear the
invaidity of therangeimprovementsrule, the legidative history con-
tains not even atrace of evidenceto support the Secretary’ sbold
assartion that Congress authorized him to declare permittees struc-
tura range improvementsto be government property. To the con-
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trary, asCongressman Taylor himsalf acknowledged, hishill drew
the line between agency discretion and Congressional power in
favor of the legislature (78 ConG. Rec. 5372, CA App. 1578):

The Secretary could do practicaly everythingthat isprovided
for inthebill if we had ssimply turned it over to him. Nearly
all thesethings could be provided for by regulations. How-
ever, many people are not willing to just give carte
blanche provisions of that kind in the bill. They, with some
justification, fedl that there are some thingsthat they should
specifically providefor or reserveinthelaw itself for their
guaranty.

The Secretary certainly could claim authority to regulate range
improvements in the manner asserted here, “if [Congress] had
simply turned it over to him.” But Congressdid not do so. And it
remainswith Congress, not the Interior Department, to legidatein
thisarena The range improvementsrule isbeyond the scope of the
agency’s power, and therefore isinvalid.

[11. PERMITS TO GRAZE LIVESTOCK MAY BE
GRANTED ONLY TO THOSE ENGAGED IN THE
BUSINESS OF GRAZING LIVESTOCK

Section 3 of the TGA authorizesthe Secretary to issue* permits
to graze livestock.” 43 U.S.C. § 315b (emphasis added). It is
flatly at oddswith the language, structure, history, and purpose of
the TGA for the Secretary to allow issuance of livestock-grazing
permitsto thosewho are not in the business of grazing livestock,
and the Secretary’ s new rule that would do so isinvalid.

1. The government has conceded that “[t]he TGA directs that
grazing permitsbe granted only to stock owners.” U.S. Br. in Opp.
22. And indeed TGA Section 3 authorizes the Secretary only

toissue* * * permitsto grazelivestock * * * to such bona
fide settlers, residents, and other stock ownersasunder his
rulesand regulations are entitled to participate in the use of
therange™* * *.
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Thissectionexpresdy redtrictsgrazing permitsto “ bonafide settlers,
residents, and other stock owners.” It also contemplates that the
“stock owners’ to whom permits may be granted will be commer-
cia stock owners. That isprecisely how the Secretary interpreted
the TGA in 1938, when he squardly determined that ** stock owner’
should be construed as synonymouswith ‘inthelivestock business
in the popular sense.” Rights of Pueblos under the TGA, 56
Interior Dec. 308, 313 (1938).

Confirming the correctness of this interpretation, the TGA
distinguishes between, on the one hand, “ stock owners’ to whom
grazing “permits’ may beissued and, on the other, persons who
keep small quantities of livestock “for domestic purposes,” who are
eligiblefor “freegrazing.” 43 U.S.C. § 315d. The TGA makesno
mention of livestock that is kept for neither commercia nor
domestic purposes. Accordingly, the 1938 Range Code contrasted
a“free use applicant” with “an applicant for aregular grazing
license or permit for the purpose of carrying on livestock
operations.” 8§ 2(p), CA App. 842. Thelanguage and structure of
the Act compelled such an interpretation.

2. The mgority below read the clause “[p]reference shall be
givenintheissuance of grazing permitsto those withinor near a
digtrict who arelandowners engaged in thelivestock business, bona
fide occupants or settlers, or owners of water or water rights’ to
mean that only landowners need be engaged in the livestock
business, whereas occupants, settlers, and owners of water or
water rights need not be so qudified. That congtructionisirrationd.
It would mean that those who satisfy the base property requirement
because they own land would have to be engaged in the livestock
business, while those who satisfy the base property requirement
because they own water would not have to be engaged in the
livestock business. There is no conceivable basis for such a
distinction. Even if it were somehow “ plausiblewhen viewed in
isolation,” the court’ sreading “isuntenableinlight of [ Section 315b
and the TGA] asawhol€’ and does not “‘ produc[e] a substantive
effect that is compatiblewith the rest of thelaw.”” Oregon Revenue
Dep't v. ACF Indus., 510 U.S. 332, 343 (1994).
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3. Properly read (and as interpreted by the Secretary for six
decades), the preference clause appliesto personsengaged in the
livestock businesswho areeither landowners, bonafide occupants
or settlers, or owners of water or water rights. So construed, the
provision not only makes sense, but aso comportswith Congress's
purposefor including the preference clause in the statute: to protect
commercid ranchersagaingt itinerant grazers who owned or leased
little land but had grazed their flocks over the public lands and
stripped it of itsforage, thereby denying it to local ranchers, who
had a heavy taxable investment.” P. GATES, HISTORY OF PUBLIC
LAND LAW DevELOPMENT 617. Congress never indicated any
intention that non-commercial users be granted grazing permits.
Instead, it was concerned with differentiating among commercia
users—between those operators who did and those who did not
own suitable base property.

4. Thelegidative history confirmstheforegoing construction.
Describing hishill, Representative Taylor emphasized that itsgoa
was “to protect andimprove’ the public lands, “ so that they may be
put to the highest productive use.” H.R. Rep. No. 73-903, at 2,
CA App. 1420. “[P]roductive’—of commercial livestock. “It
should beunderstood,” he explained, “that thewhol e purpose of the
bill isto conserve the public rangein aid of the livestock indus-
try.” Ibid. And he described the grazing permit asa“ stockman’s
permit”: “l want astockman’s permit to be worth something. |
want the stock industry to have some stability. That ismy main
object in this bill.” SENATE HEARINGS at 40, CA App. 1452
(emphasis added).

Interior Secretary Ickesevinced asmilar undersandingwhen he
provided assurancesthat the TGA'’ sbeneficiarieswould be those
in the livestock business. He declared that if the bill were to be
passed, “[l]argeareasnow nearly ruined could berehabilitated and
restored to grazing use, deterioration of other large areas could be
halted, and the process reversed to one of improvement, thus
increasing our production of beef and mutton.” SeENATE
HEeARINGs at 6, CA App. 1435 (emphasis added). The Secretary
further assured Congressthat “we have no intention to run amuck
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in any state or in any area and drive stockmen off their ranges or
deprivethem of rightsto which they are entitled either under State
laws or by customary usage. If we were not interested in the
maintenance of the range, we would not be herefor thishill; that is,
the maintenance of the range in the interest of the State and of
stockmen.” Id. at 10-11, CA App. 1437 (emphasis added).

Thelegidators debatesd so make plain their understanding that
permittees were to be engaged in the livestock business. For
exampl e, thisexchange occurred between RepresentativesLemke,
Englebright, and White, and sheep industry witness Dan Hughes
(House HEARINGS at 96, CA App. 1375):

Mr. Lemke: In regard to this reduction, should not that be
applied firgt to those who have more than they areredly entitled
tothere, so asto bring the smal man down alittle more easily?
Would you not recommend that, instead of tregting the smal man
asyou would somebody who hastwo or three hundred thousand
head of stock?

Mr. Hughes: | would make a pro-rata reduction.

Mr. Lemke: Y ou would apply the same reduction to the poor
little devil who is barely making aliving that you would to the
large user of the range, with two or three hundred thousand head
of stock?

Mr. Hughes: No, sir; and your hill providesfor the free use of
the range to such aman, just as the regulations of the Forest
Service do, for the extremely small man.

Mr. Englebright: That is, where he raises them for domestic
pUrposes.

Mr. White: Heislimited to four head there, is he not?

Mr. Lemke: Y ou could hardly makealiving onthe desert with
only four head of stock.

Mr. Hughes: | will have to answer that in thisway: The ones
living in the true desert are only existing. They are not doing
anything in the true desert except in connection with sufficiently
large units of livestock to enable them to stand the overhead of
keeping men there constantly, and employing them to build up
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thewater supply, to handletrucks, and do work of that nature,
so asto be able to properly take care of their stock.

Likedozensof others, that exchangereflects Congress sfundamen-
tal understanding that the personsreceiving permits (asopposed to
domesticraisers, who were entitled to free use) wereto be persons
seeking to “make aliving” by raising livestock.

5. In addition to frustrating the TGA’s purposes, the new
regulation reverses DOI’ s contemporaneous and long-standing
interpretation of the Act. The DOI observed asearly as 1936 that
a“fair and just distribution of range privileges must be made to
those persons engaged in the livestock business who are the
ownersof commensurate property which isdependent onthe public
domain for proper use. It must be recognized that the Taylor
Grazing Act is primarily aland-use statute, and to carry out its
provisionsitisthe policy of the Department, through the Division of
Grazing, to administer it in such amanner asto disturb aslittle as
possiblethe existing livestock industry, which isthe only industry
able to make an economic use of the lands under administration
and at the sametime able to give the maximum protection to both
the public domain and the commensurate ranch properties
economically dependent on the public domain.” Legal Problems
at 5-6 (emphasis added).

So, too, the 1937 Rules for Administration of Grazing
Districts defined “ property” as “land and its products or stock
water owned or controlled and used according tolocal customin
livestock operations.” CA App. 818. And, as noted above, the
1938 Range Code contrasted a “free use applicant” with “an
applicant for aregular grazing license or permit for the purpose of
carrying on livestock operations’ (id. at 842); and the Secre-
tary’s 1938 Pueblo decision equated “livestock owner” with
someone“in the livestock business.” 56 Interior Dec. at 313. These
contemporaneous applications of the statute are compelling
evidencethat grazing permitswereintended only for thosein the
business of grazing livestock.

6. With the 1995 dimination of the*“livestock business’ qualifi-
cation, individuasor organizationsowning small quantitiesof stock
can acquire grazing permits, even though they intend not to graze at
al or to graze only anomina number of livestock—all the while ex-
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cluding others from using the public range for grazing. Nothing
could be further from the purpose of the TGA to promote astable
commercial livestock industry in the West.

The Secretary acknowledges that the new mandatory qualifi-
cationsrulewas meant at least in part to enable“ natura resource
conservation organizations’ to obtain permits. 60 Fep. ReG. 9901
(1995). That ruleisno different in effect from the Secretary’ s* con-
servation use rule,” which was struck down by the 10th Circuit
and which the government does not seek to defend in this
Court. Seesupra, p. 15 n.4. Under the new rule, personswho go
out and acquireafew livestock for non-commercia purposes may
obtain a permit for what amounts to a conservation purpose and
then effectively mothball the permit. That sort of end-run around the
TGA isimpermissible. Theruleisinvalid, and cannot stand.

CONCLUSION

For the foregoing reasons, the judgment of the court of appeal's
should be reversed.

Respectfully submitted.
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