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APPLICATION OF THE CHAMBER OF COMMERCE OF THE
UNITED STATES FOR PERMISSION TO FILE AMICUS CURIAE
BRIEF IN SUPPORT OF THE PETITIONERS

To the Honorable Daniel J. Kremer, Presiding Justice:

The Chamber of Commerce of the United States respectfully applies
for permission to file the attached amicus curiae brief in support of the peti-
tioners.

The Chamber of Commerce of the United States is the world’s larg-
est business federation. It represents an underlying membership of nearly
three million businesses and organizations of every size and in every sector
and geographic region of the country. The Chamber has thousands of
members in California, and thousands more conduct substantial business in
the State. For that reason, the Chamber and its members have a significant
interest in the administration of civil justice in the California courts.

The Chamber routinely advocates the interests of the national busi-
ness community in courts and before lawmakers across the Nation. As
class action litigation has become increasingly common, the Chamber has
filed amicus curiae briefs in a wide variety of state and federal appellate
courts, including the Supreme Courts of California and the United States.
Recent and significant California class certification cases in which the
Chamber has participated include Lockheed Martin Corp. v. Superior Court
(2003) 29 Cal.4th 1096, and Washington Mutual Bank v. Superior Court
(2001) 24 Cal.4th 906.!

I The Chamber also has participated in several recent class certification
cases in other jurisdictions. See, e.g., Szetela v. Discover Bank (2003) 123
S.Ct. 1258, 154 L.Ed.2d 1087 (cert. denied); Henriques v. Archstone-Smith
Operating Trust (d/b/a Charles E. Smith Residential), No. 3D-03 (Fla. Ct.
App. 3d Dist.) (pending); Pitts v. American Security Ins. Co. (N.C. 2002)
572 N.E.2d 161; Ysbrand v. DaimlerChrysler Corp., No. 97,469 (Okla.)
(pending); Beck v. Boeing Co. (9th Cir. 2003) 321 F.3d 1021; Gilchrist v.



The Chamber seeks to participate as amicus curiae in order to file a
brief supporting the petitioners in their effort to obtain relief that would re-
verse certification of a class. The proposed brief addresses the legal defi-
ciencies of the certified class by contrasting its characteristics with the cri-
teria most recently and most clearly enunciated by the Supreme Court in
Lockheed Martin, a decision not emphasized in the Petition. In particular,
the proposed brief contrasts the superficial commonality of the two issues
on which the trial court rested the certification decision with the welter of
individual-specific issues that would have to be resolved before a single
plaintiff could recover damages or restitution, regardless of the resolution
of the supposedly predominant common issues. The brief proceeds to ex-
amine the special difficulties arising from class treatment of restitution
claims under the Unfair Competition Law, Bus. & Prof. Code § 17200.
The proposed brief also explores the likelihood that certification of a mas-
sive and disparate class like that approved in the trial court would result ei-
ther in an unmanageable parade of mini-trials, or in the deprivation of the
petitioners’ right to defend themselves. Finally, the proposed brief suggests
that the unusual characteristics of the class representatives undermine their
typicality and adequacy and therefore weigh further against class certifica-
tion.

This case presents another example of a massive, unmanageable
class that threatens to subsume a host of what should be determinative indi-
vidual issues into an unmanageable class-wide process. Because the lever-
age afforded by certification of a class this size often becomes the only

relevant factor in the fate of litigation, the Chamber wishes to make its

State Farm Mutual Automobile Insurance Company, No. 02-90047(E)
(11th Cir.) (pending).



views known at the certification stage.
CONCLUSION
The application for permission to file amicus curiae brief should be
granted and the brief filed.
Dated: May 2, 2003 Respectfully submitted.

Of Counsel: MAYER, BROWN, ROWE & MAW
Donald M. Falk (No. 150256)
NATIONAL CHAMBER LITIGATION 555 College Avenue

CENTER, INC. Palo Alto, CA 94306
Stephen A. Bokat Telephone: (650) 331-2030
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Washington, DC 20062
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INTEREST OF THE AMICUS CURIAE
The Chamber of Commerce of the United States is the world’s

largest business federation. It represents an underlying membership of
nearly three million businesses and organizations of every size and in
every sector and geographic region of the country. The Chamber has
thousands of members in California, and thousands more conduct sub-
stantial business in the State. For that reason, the Chamber and its
members have a significant interest in the administration of civil jus-
tice in the California courts.

The Chamber routinely advocates the interests of the national
business community in courts and before lawmakers across the Na-
tion. As class action litigation has become increasingly common, the
Chamber has filed amicus curiae briefs in a wide variety of state and
federal appellate courts, including the Supreme Courts of California
and the United States. Recent and significant California class certifi-
cation cases in which the Chamber has participated include Lockheed
Martin Corp. v. Superior Court (2003) 29 Cal.4th 1096, and Washing-
ton Mutual Bank v. Superior Court (2001) 24 Cal.4th 906. Because
the economic leverage afforded by certification of a class this size of-
ten becomes the only relevant factor in the fate of litigation, the
Chamber wishes to make its views known at the certification stage.

ISSUES ADDRESSED BY THE AMICUS CURIAE

L. Whether common issues predominate among claims as-
serted by the purported class of all persons apprehended by automatic
traffic enforcement systems in any of 15 jurisdictions.

2. Whether class treatment for those disparate plaintiffs af-

fords substantial benefits to the litigants and court system.



3. Whether the purported class representatives — two of
whom paid no fines, and the third of whom is employed by class
counsel — satisfy the typicality and adequacy requirements.

INTRODUCTION

Businesses in California and throughout the United States now
confront actions brought on behalf of larger and larger classes, with
less and less in common between the putative class members, on legal
theories that are flimsier and flimsier — at least as applied to the great
mass of putative class members. The class action device has jumped
its tracks to become, in many cases, a mechanism to extract settle-
ments that are unrelated to the merits of the allegations, but rather are
based entirely on the size of the class certified.

This appears to be such a case. The underlying legal theories
appear dubious at best, but certification of a class of hundreds of thou-
sands here, as in other cases, can transform a lawsuit of trivial merit
into an economic weapon of substantial force. Class certification does
not become an instrument to aggregate thinly related complaints, the
better to provide a large payoff without any reliable determination of
liability — often, indeed, without any determination of liability at all.

The community of interest standards that a class must satisfy,
along with the “ultimate[]” question of overall superiority of class
treatment, see Lockheed Martin Corp. v. Superior Court (2003) 29
Cal.4th 1096, 1104-1105, provide the courts with adequate tools to
prevent abuses of the class action device. Those standards must be
enforced rigorously, however, or businesses in California will face
what ACS faces here: thousands, even hundreds of thousands, of law-

suits sharing a common theme but insusceptible of the “common



proof” of liability required for legitimate class actions. /d. at 1109.

The dangers of improperly certified classes are not abstract.
Courts supervising such unmanageable classes often are tempted to
accede to procedural devices that simply gloss over the dispositive in-
dividual issues in the name of efficiency, an efficiency achieved at the
expense of principled factfinding and application of law to fact. Of
course, that is the point of many of these lawsuits, which are designed
to aggregate a massive class under the heading of a common tort de-
spite the widely varying, outcome-determinative circumstances of
each individual’s claim.

A defendant subjected to certification of such a class must mul-
tiply a slight risk of legitimate liability by a huge number of aggre-
gated plaintiffs, and then factor in the procedural shortcuts that are
likely to give plaintiffs “the practical advantage of being able to liti-
gate not on behalf of themselves but on behalf of a ‘perfect plaintiff’
pieced together for litigation.” Broussard v. Meineke Discount Muf-
fler Shops, Inc. (4th Cir. 1998) 155 F.3d 331, 344. In those circum-
stances, corporate purse-strings predictably loosen, the putative “cli-
ents” get their coupons or other token recovery, and the lawyers who
manufactured the lawsuit get their millions.

Because the leverage afforded by certification of a class this
size often becomes the only relevant factor in the fate of litigation, it is
especially important for this Court to intervene in a timely manner on
writ review. The class here seeks to aggregate hundreds of thousands
of motorists who ran red lights in any of 15 different jurisdictions —
or entrusted their vehicles to someone who did — and were appre-

hended by an automatic traffic enforcement, or “red-light camera,”



system that the petitioners (collectively “ACS”) provided to any of 15
municipalities. The plaintiffs seek to recover fines and penalties paid
for their admitted violations, or attorney fees expended in establishing
that a driver besides the owner committed the infraction. The superior
court perceived commonality in two issues: (1) whether the 15 differ-
ent agreements for the 15 different jurisdictions resulted in some form
of payment to ACS that was contingent on the number of persons ap-
prehended by automated traffic enforcement systems, and (2) whether
in carrying out those 15 different agreements at countless intersections
in 15 different jurisdictions, ACS “operate[d]” the automated traffic
enforcement systems in a way that supplanted the legally mandated
role of the municipalities.

Merely describing those issues shows that they are scarcely
common at all. But that is only the starting point. The rest of the is-
sues that must be adjudicated before liability to a single plaintiff could
be established are still more individualized, and rule out any reasoned
conclusion that liability to any individual, much less “to the class as a
whole[,] could be determined by facts common to all.” City of San
Jose v. Superior Court (1974) 12 Cal.3d 447, 463. For the great bulk
of the class members to establish a right to money paid in fines for
their admitted traffic violations, as would be necessary to establish the
kind of wrongful deprivation of property that could support recovery
under any of plaintiffs’ theories, would require a highly individualized
showing indeed. Those who escaped fines would face only slightly
less onerous a burden to show that the expenses of defending against
an allegation of a documented violation should be borne by someone

other than the vehicle owner. And those who hoped to establish their



innocence after the fact would have to make the most individualized
cases of all — except, perhaps, for those plaintiffs seeking intangible
damages for the trouble of mounting a defense.

That Plaintiffs seek injunctive relief does not support class cer-
tification of the individual claims for monetary relief. See Blue Chip
Stamps v. Superior Court (1976) 18 Cal.3d 381, 386; Caro v. Procter
& Gamble Co. (1993) 18 Cal.App.4th 644, 660-661. Class certifica-
tion is irrelevant to the type of injunction sought here. Any citizen can
bring an injunctive action without representing a class. Moreover, in-
junctions are available under the Unfair Competition Law (UCL), Bus.
& Prof. Code § 17200 et seq., on a “representative” basis for public
benefit without certifying a class for pecuniary recovery.

Certifying the class here inevitably must produce one of two
equally impermissible results. Either the superior court will realize
that, after the two purportedly common issues were decided, “numer-
ous and substantial” individual issues would have to be decided before
any class member could obtain monetary relief, so that the proceed-
ings will devolve into an endless series of mini-trials. Lockheed Mar-
tin, 29 Cal.4th at 1111. Or the superior court will accede to procedural
shortcuts that allow liability to be imposed before it is properly deter-
mined, depriving ACS of its constitutional rights to cross-examination
and a jury trial. Class treatment provides no substantial advantages
because it does not provide any efficiencies that are both significant
and constitutionally acceptable.

Finally, the putative class representatives appear to fail on
grounds of both typicality and adequacy. Two of the three are among

the minority who escaped liability for the infractions documented for



their vehicles. The third is an employee of class counsel, literally the
agent of her lawyer rather than the other way around. Circumstances
like these reinforce the artificiality of the class and the lawsuit for
which the class was created, and weigh heavily against certification.

This Court should review and vacate this erroneous class certi-
fication now, while it makes a difference. The writ should be granted.

ARGUMENT

The central issues on class certification here, as in most cases
of broad interest to the business community, are proof of a community
of interest and superiority of class treatment. Plaintiffs must prove
that (1) common issues of fact and law predominate over individual
ones, (2) the class representatives’ claims are typical of the class, and
the representatives and their counsel can adequately represent the
class, and (3) class action treatment is a superior method of adjudica-
tion that would substantially benefit both the litigants and the courts.
Lockheed Martin, 29 Cal.4th at 1104; Washington Mutual Bank v. Su-
perior Court (2001) 24 Cal. 4th 906, 913-14; Linder v. Thrifty Oil Co.
(2000) 23 Cal.4th 429, 435. The law is “settled” that plaintiffs bear
the burden of proving commonality and the other prerequisites for
class certification, Washington Mutual, 24 Cal.4th at 922-23, which
means that equipoise weighs against them. Moreover, plaintiffs must
bear their burden with “substantial evidence in the record,” not mere
allegation and theory. Lockheed Martin, 29 Cal.4th at 1108. From all

appearances, plaintiffs cannot carry their burden here.



L THE MYRIAD INDIVIDUALIZED ISSUES NEC-
ESSARY TO PROVE LIABILITY OR GRANT RE-
LIEF PREDOMINATE OVER THE HIGHLY AB-
STRACT COMMON ISSUES IDENTIFIED BY
THE TRIAL COURT.

Although the trial court identified two arguably common is-
sues, plaintiffs’ “burden on moving for class certification * * * is not
merely to show that some common issues exist,” but “that common
issues predominate” over the questions affecting the individual mem-
bers. Lockheed Martin, 29 Cal.4th at 1108; see Washington Mutual,
24 Cal.4th at 913. It is not enough to aggregate persons asserting the
same general legal theory when each person can recover only by prov-
ing an individual claim. To the contrary, a class action “will not be
permitted * * * where there are diverse factual issues to be resolved,
even though there may be many common questions of law.” Brown v.
Regents of Univ. of Calif. (1984) 151 Cal.App.3d 982, 988-89.

The allegations here do not involve the type of uniform experi-
ence typically amenable to class treatment. Plaintiffs did not passively
buy the same defective product, or sign the same deceptive form con-
tract. Any claims that putative class members might have did not arise
“in the course of the same incident” or “even at the same [location].”
Kennedy v. Baxter Healthcare Corp. (1996) 43 Cal.App.4th 799, 813
(quoting Clausing v. San Francisco Unified Sch. Dist. (1990) 221
Cal.App.3d 1224, 1234). Regardless of the legal status of ACS’s ar-
rangement with each municipality, determining the facts necessary to
support what amounts to a refund of a well-earned traffic fine, or of
costs expended in avoiding a fine earned by another driver of one’s
vehicle, would require “extensive examination of the circumstances

surrounding each” individual and incident. City of San Jose, 12



Cal.3d at 461. See also Block v. Major League Baseball (1998) 65
Cal.App.4th 538, 544. Not only individual facts, but individual appli-
cations of law to each set of facts, would have to precede any assess-

ment of liability.

A. The Purportedly Common Issues Are Not Com-
mon

To begin with, the two purportedly common issues — contin-
gent-fee-like contracts, and municipal-versus-private systems opera-
tion — are not in fact common to all members of the certified class.
“[A]t a sufficiently abstract level of generalization, almost any set of
claims can be said to display commonality.” Sprague v. General Mo-
tors Corp. (6th Cir. 1998) 133 F.3d 388, 397 (en banc). But the class
certified in this case lumps together persons who ran (or did not run)
red lights in 15 different localities from Sacramento to San Diego,
from Imperial Beach to Indian Wells, from Oxnard to Beverly Hills.
Both determinations identified by the trial court — whether each pub-
lic contract amounts to a contingent fee and whether in each jurisdic-
tion the public body or ACS “operate[s]” enforcement systems within
the meaning of Vehicle Code § 21455.5(a) (see Pet. Ex. 9, at 2) — re-
quire a jurisdiction-by-jurisdiction analysis, at a minimum requiring
15 classes rather than one.

B. Liability To Any Individual Could Not Be Deter-
mined By Class-Wide Proof.

Even if the two issues relied on by the superior court estab-
lished some measure of commonality, the presence of some common
issues is not enough (Lockheed Martin, 29 Cal.4th at 1108); rather,
common issues must predominate so that “liability to the class as a

whole c[an] be determined by facts common to all.” City of San Jose,



12 Cal.3d at 463. The briefest scrutiny of the claims asserted here
makes clear that any purported “class judgment would fail to establish
the basic issue of defendant’s liability to the purported class.” 1d.

To begin with, the purported class encompasses persons whose
infractions are of varying status. Some adjudications are pending;
some are final. Some were convicted; some were acquitted; some
pleaded no contest; some had charges withdrawn. Even among the
class representatives, two had their cases dismissed, but one of those is
on appeal. The third class representative did not contest her ticket but
— after talking to her employer, counsel to the class — apparently had
a change of heart.

The circumstances of each infraction (or alleged infraction)
would have to be tried or retried for many reasons. Plaintiffs’ allega-
tions of deception and unfairness largely depend on claims that ACS
“falsiflied] evidence,” Pet. Ex. 1, 4 35(e), against persons that ACS
“knew could not have been guilty,” id. §35(a). See id. §39(H)-(g)
(UCL claim). But a factfinder could determine that evidence of a par-
ticular infraction was falsified only if presented with proof that the al-
leged violator was innocent, a highly individual showing.

In addition, for each incident at each intersection, liability un-
der Civil Code § 52.1(j) would require proof that a particular plaintiff
“reasonably fear[ed]” violence as a result of the red-light camera sys-
tems’ operation. See In re M.S. (1995) 10 Cal.4th 698, 715. A plain-
tiff who “reasonably fears” violence must actually and subjectively
fear it, and that fear also must be objectively reasonable under all the
circumstances of each incident passing within the field of view of a

camera. These issues, too, would need to be explored intersection by



intersection and plaintiff by plaintiff. These highly individual deter-
minations would far outweigh the significance of the preliminary,
comparatively common determinations identified by the trial court.

Moreover, three of the four certified causes of action — unjust
enrichment, money had & received, and the UCL — are equitable. As
a consequence, any grant of relief would require consideration of the
“equities on both sides.” Cortez v. Purolator Air Filtration Prods. Co.
(2000) 23 Cal.4th 163, 180-181. For a proven violator to demonstrate
that the equities favored refund by a third party of fines paid to a mu-
nicipality would require a strong and highly individual equitable
showing indeed.

These are not mere issues of proving damages, which itself pre-
sents a formidable hurdle. Although “the fact that each member of the
class must prove” a “separate claim to a portion of any recovery by the
class is only one factor to be considered in determining whether class
certification is proper,” Lockheed Martin, 29 Cal.4th at 1105 (internal
quotation marks omitted), that factor can be significant, even determi-
native. The need for some individualized showing of damages “does
not necessarily preclude the maintenance of a class action,” Collins v.
Rocha (1972) 7 Cal.3d 232, 238 (emphasis added), but the individual-
ized nature of damages is entirely relevant in determining whether
common issues predominate or are overwhelmed by individual issues,
e.g., Osborne v. Subaru, Inc. (1988) 198 Cal.App.3d 646, 657.

Here, however, the individualized issues do not go merely to
the appropriate sum to pay an indisputably injured person, such as
when a court must assess how many gallons of gas or cartons of or-

ange juice a class member purchased. See Linder v. Thrifty Oil Co.
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(2000) 23 Cal.4th 429; Caro v. Procter & Gamble Co. (1993) 18
Cal.App.4th 644. Rather, the individualized issues here determine
whether a class member is entitled to any recompense at all. Because
the most fundamental determination of liability requires an individual-

ized inquiry, class certification is inappropriate.

C. The Unfair Competition Claims Cannot Be Certi-
fied For Additional Reasons.

Plaintiffs’ invocation of the UCL does not aid their effort to
certify a class. At a minimum, their access to UCL remedies is gov-
erned by the equitable principles set forth in Cortez. Certainly the
UCL does not relieve the putative class members in this case of prov-
ing their individual entitlement to monetary relief. After Kraus v.
Trinity Management Services, Inc. (2000) 23 Cal.4th 116, and Korea
Supply v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, there can be
no doubt that the only monetary remedy available under the UCL is
restitution to direct victims of funds taken from them by the wrong-
doer. Cf. Karas, The Role of Fluid Recovery in Consumer Protection
Litigation: Kraus v. Trinity Management Services (2002) 90
Cal.L.Rev. 959, 971-72.

Class certification is unavailable for the unfair competition
claim for the additional reason that the unique procedural and remedial
scheme of that statute is fundamentally incompatible with class action
treatment. See Corbett v. Superior Court (2002) 101 Cal.App.4th 649,
680-689 (Haerle, J., dissenting). This Court should find, contrary to
the First District, that “the differences between class actions brought
under CCP section 382 and representative UCL actions brought under

[Business & Professions Code] section 17204 are so substantial that

11



the two are mutually inconsistent.” Id. at 680. For the reasons amply
explained by Justice Haerle in his dissent in Corbett, UCL actions are
intended to “benefit the public” through “deterrence and restitution,”
while class actions are “basically private actions” designed “to pro-
vide a procedural mechanism whereby a large number of private plain-
tiffs may recover damages” if issues of individual proof do not pre-
dominate. Id. at 682. See id. at 682-689 (identifying ten additional
“specific differences”).
k %k %k ok ok

The purportedly common issues fragment upon even cursory
analysis. By contrast, the many “questions respecting each individual
class member’s right to recover that would remain following any class
judgment” on those issues are “so numerous and substantial as to ren-
der any efficiencies attainable through joint trial of common issues in-
sufficient, as a matter of law, to make a class action certified on such a
basis advantageous to the judicial process and the litigants.” Lockheed

Martin, 29 Cal.4th at 1111. The writ should be issued.

IL CERTIFYING THE UNMANAGEABLE CLASS IN
THIS CASE DOES NOT PROVIDE A SUPERIOR
MEANS OF ADJUDICATING THESE DISPUTES.

Because class actions carry with them significant “dangers of
injustice,” City of San Jose, 12 Cal.3d at 459, a class action should be
certified only if class treatment “will provide substantial benefits both
to the courts and the litigants.” Washington Mutual, 24 Cal.4th at 914
(emphasis added); see Blue Chip Stamps, 18 Cal.3d at 385. The ques-
tion whether class action treatment is substantially better than other
methods of adjudication incorporates an analysis of “manageability.”

Washington Mutual, 24 Cal.4th at 922-923. That analysis, in turn, car-

12



ries with it an inquiry whether the action could be practicably main-
tained as a class action only at the cost of a litigant’s constitutional
rights.

As the California Supreme Court has recognized, “class actions
may create injustice” by “preclud[ing] a defendant from defending
each individual claim to its fullest,” which may “deprive a litigant of a
constitutional right.” City of San Jose, 12 Cal.3d at 458. Determina-
tion of the individualized factual issues outlined above would depend
largely on the testimony of each plaintiff and therefore on each plain-
tiff’s credibility. That would require either patently unmanageable
proceedings with thousands of plaintiffs brought in to testify, or some
vaguely “representative” procedure that separated the factfinder from
the actual, individual facts of each class member’s case.

For example either summary testimony by purported experts, or
trials in which the circumstances of one plaintiff might determine the
fate of a thousand like her, despite their differing individual circum-
stances, might well allow Plaintiffs to escape the deficiencies in each
individual’s proof of liability by forcing ACS “to defend against a fic-
tional composite without the benefit of deposing or cross-examining

2

the disparate individuals behind the composite creation.” Broussard,
F.3d at 345. Both “[r]eason and the constitutional mandates of due
process compel” the Court “to deny sanction to such a proceeding,”
and therefore to class certification as well. City of San Jose, 12 Cal.3d
at 462.

The California and federal constitutions alike regard “undue in-

fringement on the right of cross-examination” as “a denial of due

process.” Beverly Hills Multispecialty Group, Inc. v. WCAB (1994) 26
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Cal.App.4th 789, 805. Indeed, “[i]n almost every setting where im-
portant questions turn on questions of fact, due process requires an
opportunity to confront and cross-examine adverse witnesses.” Gold-
berg v. Kelly (1970) 397 U.S. 254, 269, 90 S.Ct. 1011. A trial of the
claims of thousands of “class members without discrete focus can be
no more than the testimony of experts regarding their claims, as a
group.” In re Fibreboard Corp. (5th Cir. 1990) 893 F.2d 706, 711.
ACS cannot constitutionally face possible liability without the oppor-
tunity to probe the underlying events. Id. at 711-12. See Wal-Mart
Stores, Inc. v. Lopez (Tex. App.—Houston [14th Dist.] 2002) 93 S.W.3d
548, 560-561; Arch v. American Tobacco Co. (E.D. Pa. 1997) 175
F.R.D. 469, 489 n.21.

Moreover, class procedures are not necessary here. The two,
abstract, common issues do not require resolution in a class forum, but
could easily be resolved, without invoking an unwieldy class, through
the simple expedient of a declaratory judgment litigated to finality, at
which point (if adverse to ACS) it would have preclusive effect for the
benefit of any plaintiff with a genuine grievance. Then each case
could be tried with full and appropriate process.

“[1]t is inappropriate to deprive defendants of their substantive
rights merely because those rights are inconvenient in light of the liti-
gation posture plaintiffs have chosen.” Granberry v. Islay Investments
(1995) 9 Cal.4th 738, 749. Class treatment could not add meaningful
efficiency to the resolution of these disputes without depriving ACS of
its right to defend itself. Thus, class treatment would either be un-
manageable or unconstitutional, rendering class certification unavail-

able here.
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III. CLASS TREATMENT SHOULD BE DENIED
WHERE THE ATYPICALITY AND INADE-
QUACY OF THE CLASS REPRESENTATIVES
SUGGEST THAT THE CLASS IS A SHAM

The circumstances of this case reflect another frequent short-
coming of the contemporary, lawyer-driven class action. The class
representatives are so facially inadequate to represent the class that
they purport to champion that their selection raises questions about the
legitimacy of the class itself. A class was certified purportedly to con-
sist of “all persons in the State of California who paid fines, penalties
or attorneys’ fees” after being apprehended by an ACS automated en-
forcement system. Pet. Ex. 9, at 1. Yet the three representatives that
counsel recruited for the task are not conceivably adequate to repre-
sent that class. All were apprehended in San Diego, only one of the 15
jurisdictions at issue. The only one of the three to pay a fine or pen-
alty is an employee of one of the law firms that manufactured this ac-
tion (Pet. 9-10); a client who owes her livelihood to her lawyer
scarcely has the type of independent judgment usually valued in a
class representative. The other two purported class representatives
paid no fines or penalties at all; the corporate class representative ap-
parently does not exist in the eyes of the law.

Regrettably it is no longer rare that many or all of the class rep-
resentatives selected by counsel have not even suffered the principal
wrong for which the class claims a right to recover. That one class
representative lacks legal existence highlights the artificiality of the
class. That the one individual who actually paid the fines that the
class seeks to recover is entirely within the economic control of class
counsel confirms that the class is a sham constructed to make a weak

lawsuit appear stronger by aggregating weak claims. A writ should
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issue to require decertification of this factitious “class.”

CONCLUSION

A writ should issue directing the superior court to vacate the

order certifying a class.
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