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STATEMENT OF THE CASE

Thisisanegligence, trespass and nuisance case arising out of the escape of smdl quantities of
polychlorinated biphenyls (PCBs) from Rockwell’s Russdlville facility into Town Branch Creek and
from thereinto the Mud River. Theplaintiffsarelandownerswhose properties abut Town Branch and
Mud River. Although they have used and continue to this day to use the land for all its normal
purposes, have sold produce grown there, have bought and sold the land at norma market vaues, and
have placed loansonit at market rates, and although Rockwell has acknowledged full responsibility
for any PCB cleanup that may berequired, plaintiffsclaimed that their land hasbeen rendered lessthan
worthless because of the theoretical possibility that they someday will be required to remediate their
lands. Onthishasis, they asked for and received compensatory damages equding thefull market value
of each plaintiff’ s property (atotd of over $7.5 million) and alump sum award of punitive damagesin
theamount of $210 million, representing plaintiffs estimate of the cost of testing and remediating their
properties.

Most of the facts necessary for the resolution of this appea are not in dispute. Where there
isadispute, the facts are presented in the light most favorable to the verdict.

1. The Russdlvillefacility. In 1956, Rockwell opened adie cast plant in Russellville to
manufacture aluminum casings for natural gas meters, typewriters, and other products. Tape 7,
4/11/96, 17:02:48. Because die cast machines operate at high temperatures, a hydraulic fluid
imperviousto great heat is needed to prevent fires and resulting injuries to employees and property.
Id., 16:23:52. Rockwell purchased for this purpose afluid manufactured and sold by M onsanto under
the trade name “Pydraul.” 1d., 16:24:02. Pydraul contained a PCB mixture with a48% chlorine
content known as Aroclor 1248. Tape 19, 5/10/96, 8:43:13. At that time and for many years
thereafter, PCBs were not regarded as hazardous to the environment. 1d., 9:01:16; id., 5/13/97,

9:51:46. Indeed, aslate as 1970 Monsanto assured its customersthat, while more highly chlorinated



PCBsmight present a*“ potentia problem of environmental contamination,” PCBswith achlorine
content of lessthan 54%, like the Aroclor 1248 Pydraul used by Rockwell, “have not been found in
the environment and appear to present no potential problem to the environment.” D. Exh. 10,
Appendix 8.

Though having no reason to believethat Pydraul might be dangerous, Rockwell took what at
that time were el aborate precautionsto prevent the escape of Pydraul into the environment. Speci-
ficdly, Rockwell equipped the Russdllvillefacility with asystem of trenchesto collect fluid lesking from
the machinery so that it could bereclamed. Tape 7, 4/16/96, 10:04:26. Thetrenchesrouted any sub-
stances that escaped from the machinery, including Pydraul, to abaffled areawhere the Pydraul was
separated out for reuse. 1d., 10:05:36. Because Pydraul was expensive, Rockwell al so endeavored
to reduce the amounts escaping out of the machinery in the first place. 1d., 10:17:55.

Rockwdl | purchased Pydraul containing PCBsuntil 1971, when Monsanto reformulated the
product to eliminate PCBs. 1d., 13:38:45. By 1975, Rockwell had drained al of its machinesand
completed its conversion to non-PCB-based hydraulic fluid. 1d., 11:11:46.

2. The escape of PCBs from Rockwell’ s property. In 1985, Rockwell discovered that,
despiteitseffortsto capture and reclaim the Pydraul, smal | quantities had escaped into Town Branch,
astreamthat emptiesinto the Mud River about 32milesnorth of Russdllville. Tape2, 4/9/96, 9:43:47.
Later it was learned that some PCBs apparently had washed ashore on variousriparian properties.
Based on the concentrationsfoundin Town Branch and on the plaintiffs properties, Rockwell’ sexpert
caculated that lessthan 86 gallons of Pydraul had escaped into Town Branch over a 30-year period
(Tape 22, 5/17/96, 15:13:55) — or, on average, less than seven ounces per week — and that

gpproximately 76-80% of the Pydraul that escaped into Town Branch remainswithin 0.7 miles of the



plant (Tape 21, 5/17/96, 14:54:03) — and thusfar from plaintiffs’ properties. That testimony was
unrebutted.

3. The impact of PCBs on the properties at issue. The escape of PCBs from the
Russdlvillefacility has had minimal real-world impact on the propertiesat issueinthiscase. Asto 14
of the 54 properties for which damages were awarded, plaintiffs adduced no tests indicating the
presence of any amount of PCBs. D. Exh. 35. Furthermore, testing revealed that an additional 11
properties have between 0 and 0.1 parts per million (“ppm”); 23 properties have between 0.1 and 1.0
ppm; and the remaining 6 have between 1.0 and 2.0 ppm. D. Exh. 174, Appendix 9.

Federa law treatstheselevelsasdeminimis. For example, U.S. Environmental Protection
Agency (“EPA”) regulations permit sewage sludge containing 50 ppm of PCBsto be used as an
agriculturd fertilizer. 40 C.F.R. 8§ 761.20(a)(4). Moreover, EPA does not require PCB-contaminated
land to be decontaminated below alevel of 10 ppm and permits excavated soil to be replaced with soil
containing PCB levelsof up to 1.0 ppm. 1d. 8 761.125(c)(4)(v). In other words, none of plaintiffs
propertieswould require remediation under federal regulations governing PCB spills, and the PCB-

containing soil on asubstantial mgjority (48 of 54) could actudly be used as replacement soil inaPCB

cleanup!?

i Using acancer risk factor ten times more stringent than the federal one, the Natural Resources
and Environmenta Protection Cabinet has attempted through litigation to require clean-up to alevel
of 0.1 ppm for floodplain soils on land that is unrestricted as to use. See Judgment at 19-20,
Commonwealth v. Rockwell Int’| Corp., No. 86-Cl-1566 (Franklin Cir. Ct. Div. Il. Mar. 24, 1997)
(“ Cabinet Judgment™). The Cabinet has acknowledged, however, that higher levels are acceptable for
land used for agricultural, commercid, or industria purposes(id.), asareal but two of the properties
inthiscase. KDEP Commissioner Logan testified in thiscasethat agricultural propertieswith levels
of 1.0 ppmor lower need not be remediated if either (i) the affected areas have avegetative cover (i.e.,
grassor similar ground cover) or (ii) they have abuffer or are otherwise landscaped to prevent soil
fromwashinginto theriver. Tape 10, 4/10/96, 15:41:29, 15:45:23, 16:07:37, 16:09:54, 16:12:34;
16:18:58. All of the agricultura propertiesinvolved in this case meet these conditions. Tape 23,
(continued...)
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The PCB levelson many of the propertiesa so are lower than the federd standardsfor thesde
of suchfoodsasmilk or manufactured dairy products (1.5 ppm), poultry (3.0 ppm), fishand shellfish
(2.0 ppm), eggs (0.3 ppm), and even infant food (0.2 ppm). 21 C.F.R. 8 109.30(a). Of course, the
concentrations of PCBs found in agricultura products grown on plaintiffs propertiesarefar lessthan
the already low levelsfound on the propertiesthemselves. Tape 19, 5/13/96, 8:40:36. It wasthus
undisputed at tria that the small amounts of PCBson plaintiffs propertieshavein noway interfered
with plaintiffs’ ability to produce agricultura products and sall them at market prices. Id., 8:47:38;
Tape 13, 4/25/96, 10:04:09, 10:14:08; Tape 15, 4/29/96, 10:17:1. Indeed, only afew plaintiffseven
thought it necessary to havetheir productstested. Thosethat did found them to be well within the
permissible range for PCBs. Tape 8, 4/16/96, 16:34:17, 16:41:55; Tape 13, 4/25/96, 10:00:08,
10:03:38, 10:14:08, 15:44:20, 15:45:40; Tape 15, 4/29/96, 9:16:38, 9:18:56, 9:21:29; Tape 17,
5/7/96, 9:16:56, 9:18:03.

4. The absence of any effect on property values. It was undisputed at trial — indeed
plaintiffs counsd admitted during closing — that the presence of PCBs has had no negative effect on
thevauesof Mud River and Town Branch properties. Tape 25, 5/28/96, 16:11.10; Tape 26, 5/28/96,
16:50:30, 16:51:13, 17:38:37. Specifically, theevidence wasthat, between 1986 and thetimeof trid,
therewere 55 sales of Mud River and Town Branch properties (Tape 20, 5/14/96, 10:18:50) and 90
loans collateralized by such properties (id., 11:00:51) — all at fair market value. 1d., 10:45:18,

11:01:35. Severd of those sdlesand loanstook place after thislawsuit wasfiled (id., 10:45:48), one

1/(...continued)
5/21/96, 9:38:38.

The Cabinet Judgment, whichisbeing appeded, generdly requires sedimentsand floodplain
soilsalong Town Branch to beremediated if the PCB level exceeds0.1 ppm, subject to exceptions
based on land use. Asto the Mud River area (where 51 of the 54 propertiesinvolved here are
located), it requiresonly that * [ c] haracterization of sedimentsand floodplain soilsaong theMud River
must continue and all ‘hot spots’ must be remediated.” Cabinet Judgment at 43.
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asrecently asafew daysbeforetrid. Id., 10:43:58. Many of the purchasers had actual knowledge
of the presence of PCBsin the Mud River (id., 10:47:25); indeed, several purchased additional
floodplain acreageafter joining thislawsuit (see, e.g., Tape 15, 4/29/96, 8:41:11; Tape 15, 5/6/96,
8:08:19; Tape 16, 5/6/96, 17:00:41; Tape 17; 5/7/97, 9:11:36) (yet, amazingly, were nevertheless
awarded the full market value of those properties as damages).

5. The Cabinet’s lawsuit. By suit filed in 1986, the Environmental Cabinet sought an
injunction ordering Rockwdll to test and possibly remediate property affected by the escape of Pydraul
from the Russdllville facility, including the properties at issuein thiscase. Cabinet Judgment at 1, 43.
Rockwell remediated the plant Site and its surroundings and offered severa plansto remediate land
along that part of Town Branch closeto the plant where the vast bulk of the PCBswere and remain
located. Tape?21,5/17/96, 14.03:26. Rockwell disagreed with the Cabinet, however, on the scope
of remediation needed aong Town Branch and on whether remediation was necessary at all onthe
Mud River and adjacent properties. Tape 8, 4/18/96, 14:07:22. Becauseno overall agreement could
be reached, the issue of the appropriate scope of testing and remediation was tried before the
Honorable William Graham, Franklin Circuit Court, in December 1995 and January 1996. Judge
Graham rendered hisruling on March 24, 1997. That ruling addressed, inter alia, the remediation of
Mud River and Town Branch as well as adjacent floodplain properties.

6. Proceedingsbelow. Several ownersof Mud River and Town Branch propertiesfiled suit
against Rockwell on March 26, 1993, aleging trespass, nuisance, and negligence. Subsequently, the
owners of several additional parcelsjoined the action. The propertiesinvolved are no closer than 3
milesand asfar as65“river” milesfromthe plant. The case originally was assigned to the Honorable
William G. Fuquabut, after hewas appointed to this Court, the case wasreassigned to the Honorable
Tyler L. Gill, who had just succeeded Justice Fuquaon thecircuit bench. Judge Gill set thetrial for

April 1996. On February 22, 1996, over five weeks before the trial date, Rockwell moved



unsuccessfully for acontinuance on the ground that the tria should await the Franklin Circuit Court
ruling, which would be highly relevant to the damagesissuesin thiscase. The casewastried to ajury
inApril and May 1996 without the court, parties, or jury knowingwhich, if any, of plaintiffs properties
might actually have to be further tested or remediated and to what degree.

In order to overcome the undisputed fact that the presence of PCBs had never had any
negative effect on property values, plaintiffsrelied on thetestimony of Gil Snyder, an Ohio appraiser
with extremely limited experience apprai sing environmentally impaired properties, no experience
appraising PCB-contaminated properties, and no experience regarding property valuesin Logan and
Butler Counties. Tape 12, 4/23/96, 14:12:34, 14:15:05, 14:12:50. Snyder failed to canvassthelocal
real estate market (id., 14:19:53), performed no comparative sales analysis (id., 14:18:50), and
disregarded thelarge volume of readily available market datareflecting that the PCBsin the streams
have had no adverseimpact onthevaue of floodplain properties(id., 14:24:06). Takingtheposition
that available market data on sales of Mud River and Town Branch properties were meaningless,
Snyder testified over Rockwell’ s objectionsthat the presence of even one PCB molecule on a property
necessitates an expensive clean-up that (at least in this case) exceedsthe vaueof the property and
thereforerendersthe property valueless. Tape 12, 4/23/96, 14:49:40, 14:53:33. That opinioninturn
was predicated on the testimony of Steve Hixson, alawyer with no experiencein environmental law
(Tapell, 4/22/96, 13:22:00, 13:35:08), who (again over Rockwell’ sobjection) opined that the plain-
tiffsmight have alegal obligation to remediatetheir propertiesand might not be ableto invokethe
“innocent landowner defense” embodied in KRS 224.01-400(25). Id., 13:58:37.

For its part, Rockwell adduced the testimony of Commissioner Robert L ogan, who stated
unequivocally that, “ because Rockwell isthe responsible party,” the Environmenta Cabinet had no

intention of suing the plaintiff landowners for remediation. Tape 10, 4/19/96, 15:09:36.



Nevertheless, on the strength of the dubious and highly specul ative testimony of Snyder and
Hixson, plaintiffsargued that the extremely smal amountsof PCBsontheir landsrendered thoselands
entirdly worthless (Tape 26, 5/28/96, 17:50:40) — even though they continued to live on, farm, insure,
and pay taxeson those properties. See, e.q., Tape8, 4/16/96, 17:09:34; Tape 14, 4/26/96, 8:11:23;
Tape 15, 4/29/96, 9:09:07. They accordingly sought compensation equal to thefull fair market value
of their properties— adding up to over $7.5 million. 1d., 18:12:38. And athough the court ultimately
barred recovery of aleged costs of future remediation (Hearing Tape 5, 4/1/96, 10:14:22, 10:20:19;
Order (May 23, 1996) (Appendix 2)), plaintiffsasked thejury to award as punitive damagesthe $210
million that their expert estimated it would cost to have those propertiestested and remediated. Tape
26, 5/28/96, 18:12:38. After 3%2days of ddiberation, thejury, by a9-3 vote, awarded plaintiffsthe
precise amounts they requested.

Following entry of judgment, Rockwell moved for INOV and/or anew trid. After themotions
had been fully briefed, Rockwell learned that Judge Gill, despite having been on the circuit bench less
than two years, had just been awarded the 1996 “Outstanding Tria Judge Award” from KATA, a
plaintiff-oriented bar organization. Judge Gill was nominated for the award shortly after theverdictin
thiscase, by attorneyswho represented plaintiffsin thisand related cases; hishandling of this casewas
sngled out for specia commendation. Rockwell’ smotionto recuse Judge Gill for receiving thisaward
whilethe case was ill pending before him was denied, aswasits motion for appointment of aspecid
judge pursuant to KRS 26A.020(1). Thereafter, Judge Gill heard the post-trial motions and denied
theminther entirety without explanation, except for reducing the post-judgment interest ratefrom 12%
to 10%.

ARGUMENT
If the Generd Assembly determined — on the basis of nothing more than the testimony of a

redl estate gppraiser having no experiencein gppraising propertieswith low-level PCB contamination



and alawyer with no knowledge of environmental law — to appropriate $210 million to test and
remediate farmland which, as aresult of some activity of the Commonwealth’s, contained levels of
PCBs 25 times|ower than theleve a which federd law requires remediation, taxpayerswould rightly
wonder about such seemingly unnecessary and profligate use of taxpayer moneys. And if the Generd
Assembly further provided that these moneys — together with an additional $7.5 million of
“compensation,” equaling thetota vaue of the land — should be paid to individuaswho could keep,
use, or sl theland for their persond profit and would not have to spend apenny of the appropriation
on remediation of theland, observerswould no doubt concludethat the General Assembly had suffered
acollective attack of insanity.

Yet that is precisely what the plaintiffs ask the courts to approve here. The award of
compensatory damages would enrich plaintiffs by an amount equa to the full vaue of theland, yet
would leave them in ownership and possession of what remainsfully useful land valued by the market
a unimpaired levels. And thejury’s punitive verdict would transfer hundreds of millions of dollarsto
the plaintiffsfor the ostensible purpose of remediating land that, if it needs any remediation at al, will
befully remediated by Rockwell. The plaintiffswould have not the dightest obligation to spend apenny
of thismoney on remediation of theland, and would indeed befoolish to do so under the circumstances
here.

Thishizarreoutcomeisthe product of agravely flawed trid inwhich an* expert” appraiser was
permitted to givetestimony that completely ignored current market behavior and was rooted instead
in hiswholly unsubstantiated belief that even amolecule of PCB would render hundreds of acres of
land entirely worthless; in which alawyer with no expertisein environmenta law was permitted to offer
alegd opinionthat isplainly and flatly erroneous, as abasisfor conjuring up potential multi-million
dollar cleanup liabilitiesfor the plaintiffs; in which plaintiffs were permitted to accuse Rockwell of

causing health problems that were not only not a proper part of the case but wholly without



evidentiary basis, in which thejury wasinvited to compensate the plaintiffs through punitive damages
for amountsthat are not recoverable as compensatory damages under Kentucky law; inwhich blatant
appealswere made to juror bias against alarge, out-of-state company — all of thiswrapped up in
peremptory rejection of Rockwell’ s post-trial motions by ajudge who, whilethe case was pending
before him, recelved at the behest of the plaintiffs’ lawyersaprestigiousaward for his pro-plaintiff
rulingsin this very case.

Under thesecircumstances, asdetailed morefully below, thejudgmentsagaingt Rockwell must
be set aside.?

l. ROCKWELL ISENTITLED TO JUDGMENT ON PLAINTIFFS CLAIMS

The compensatory verdict in this case may fairly be characterized asastonishing. Plaintiffs
contended that their properties had been rendered entirely worthless. The jury agreed, and awarded
plaintiffsthefull fair market value of those properties— this despite the undisputed facts that, to date:

(1) the presence of minute levels of PCBs has had absolutely no adverse effect on the sales prices of

Mud River and Town Branch properties since 1986; (2) banks continue to accept those propertiesas
collateral at valuesthat are unaffected by the presence of PCBs; (3) plaintiffs continueto live on, pay
taxeson, andinsuretheir properties, (4) someof the plaintiffs have themsalves purchased Mud River

propertiesat full price subsequent to thefiling of thislawsuit; (5) plaintiffs land continuesto produce

agricultural productsthat they sdll at prices and in amounts that are undiminished by the presence of

2/ Theargumentsin Parts| and |1 were presented in Rockwell’s motionsfor directed verdict
(Tape 17, 5/9/96, 8:19:53) and judgment notwithstanding the verdict (R. 2115-2117 and
accompanying memorandum, which was not renumbered but isapart of therecord). The argument
inPart111.A was preserved in Rockwell’ smotion for acontinuance. R. 1502-1531. Theargument
in Part I11.B was preserved through contemporaneous objections (see, e.g., Tape 14, 4/25/96,
16:46:20; Tape 15, 4/29/96, 8:10:16, 11:05:22. The argument in Part 11.C was preserved in
Rockwell’smotiontorecuse. R. 2171-2196. Theargumentsin Part IV wereraised in Rockwell’s
motion for new trial. R. 2115-2117 and accompanying memorandum.
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PCBsand; (6) no PCBsat al have been found on many of the properties. Againgt thisbackground,
thefindingthat plaintiffs propertiesarediminishedinvalue— let doneentirely worthless—issdlf-
evidently irrationdl, so that “even if after al the evidenceis construed most favorably to the verdict
winner[], afinding in [their] favor would not be made by areasonableman.” First & Farmers Bank
v. Henderson, Ky. App., 763 SW.2d 137, 143 (1988). Thejudgment below therefore must be set
aside.

A. PlaintiffsFailed To Show That Their Properties Suffered Any Diminution in
Value.

1. The undisputed evidence establishes that plaintiffs have suffered no
injury.

Thelega standard that governsplaintiffs' claim for compensatory damages haslong been
settled. “[T]he proper measure of permanent damageto red estatein Kentucky isthe differenceinthe
fair market value of thereal estate just before and after theinjury.” Central Kentucky Drying Co. v.
Commonwealth., Ky., 858 SW.2d 165, 167 (1993).# While plaintiffs have quibbled with e ements
of thistest, they acknowledged in their opposition to Rockwell’ s post-trial motions (at 8) that “[t]he

measure of damagesto rea property isthereduction in fair market value.” And“by definition ‘fair

3/ Accord River Queen Coal Co. v. Mencer, Ky., 379 SW.2d 461 (1964); United Fuel Gas
Co. v. Rowe, Ky., 375 SW.2d 264, 265 (1964); Chapman v. Beaver Dam Coal Co., Ky., 327
S.W.2d 397, 399-400 (1959); Idand Creek Coal Co. v. Rodgers, Ky. App., 644 SW.2d 339, 345
(1982) (citing cases). Thetrid court gave the jury an instruction that departed from this controlling
standard, directing thejurorsthat damages“would bethedifference, if any, inthe current fair market
vaueof [plaintiffs ] property, disregarding any PCB contamination, and the current fair market value
of their property, taking into account any PCB contamination.” Tape 25, 5/28/96, 9:17:11. This
ingruction had the effect of removing any tempord limitation from thejury’ sdamages caculaion. Thus
— dthough plaintiffs conceded that the Satute of limitations permitsrecovery only of damages suffered
within thefive yearsimmediately preceding filing of the action on March 26, 1993 (see Tape 24,
5/28/96, 14:17:50) — the charge permitted the jury to return an award even if it believed that the
property damage had occurred as much as 30 years earlier, when PCBsfirgt lesked into Town Branch.
This error, at a minimum, requires anew trial.

-11-



market vaue representsthe pricethat awilling sdller will take and awilling buyer will pay for property,
neither being under any compulsionto sell or buy.” Central Kentucky Drying Co., 858 S.W.2d at
167.

Plaintiffsarenot entitled to any damages under this standard becauseit isundisputed that the

prices paid for Mud River and Town Branch properties have not been affected at al by the presence

of PCBs. Sincethedispersa of PCBswasfirst publicized in 1985, some 55 sales of property inthe
Mud River flood plain have occurred; al have been at prices constituting fair market value for
uncontaminated property. Indeed, plaintiffs’ counsel acknowledged during closing argumentsthat,
“[o]bvioudy, thereis noimpact on the market vaue of these properties.”? Tape 26, 5/28/96, 16:50:30.
Plaintiffs valuationexpert expresdy agreed that “[w] ediscovered no saesthat their face conveyance
amount, the dollarsthat were paid, that would support alossinvaue.” Tape 12, 4/23/96, 14.42:37.
Seeid., 15:28:02 (“ The market salesthat were out there do not show any — any percelvablelossin

vaue”). Most grikingly, severd plaintiffs bought or sold Mud River propertiesat full vaue efter this

suit wasfiled. 1d., 16:27:12, 16:28:17, 16:32:20, 16:53:51.

Other undisputed activity in the market likewise demondiratesthat the minima PCB presence
has had no impact on property values. Some 18 banks have made more than 90 loans collateralized
by Mud River property in the period after 1985 (Tape 20, 5/14/96, 11:00:19); asplaintiffs vauation
expert conceded, al of these propertieswere valued at the market rate and dl of theloanswere made
at theusual market rate. Tape 12, 4/23/96, 15:53:50. Moreover, it isundisputed that the presence of

PCBshasnot at al affected farm income, crop sales or timber production, or any other productive use

4/ Tape 26, 5/28/96, 16:50:17. Seealsoid. at 16:17:07 (“we haven't seen this affecting market
valuesin properties’); id. at 16:51:10 (“The market has not been affected yet, but it is going to
happen.”). These statementsare binding admissions of the absence of evidence of any actua adverse
impact on the market. See, e.g., Caplinger v. Werner, Ky., 311 SW.2d 201 (1958); Samuels v.
Soangler, Ky., 441 SW.2d 129, 131 (1969).
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of plantiffs property. I1d., 14:55:13. Thisevidenceisdigpostive of plaintiffs clam: we are aware of
no Kentucky decision that ever has awarded damagesin circumstances like those in this case, where
the affirmative market evidence reflects no diminution of value in the plaintiff’s property.
Plaintiffs theory that dl of the participantsin thesemarket-va ue transactionswere ignorant of
the impact of the presence of PCBs cannot save their case. It isuncontroverted that from mid-1985
there has been pervasive publicity about the rel ease of PCBsfrom Rockwell’ sfacility into Town
Branch and theMud River. Tape 12, 4/23/96, 14:37:48. The Commonwed th posted well-publicized
fish advisoriesinthefall of 1985 and 1986. Tape2, 4/9/96, 11:37:04; Tape 9, 4/19/96, 10:48:51;
Tape 12, 4/23/96, 14:38:02, 14:38:16. And Dr. Wedley Birgeissued awidely distributed report on
PCB contamination in September 1988 (Tape 10, 4/19/96, 14:39:05; Tape 12, 4/23/96, 14:40:11),
whichthetria court expresdy found put resdents of the area.on notice of the potential impact of PCBs
on floodplain properties. See Appendix 1. Indeed, most of the plaintiffsadmitted at trial that they
became aware of PCB contamination in the streams in 1985-1986 (see, e.g., Tape 13, 4/25/96,
8:38:08, 9:53:08; 11:38:18) and plaintiffs own valuation expert expressdy conceded that dl of the post-
1985 purchasers of Mud River property that he had been able to contact were aware of the “PCB
problem.” Tape 12, 4/23/96, 17:06:36. Seeid., 16:00:14 (“there was disclosure that there was
PCBSs’), 16:04:56 (agreeing that seller told purchaser “ that therewas PCBsout there”); seealso Tape
20, 5/14/96, 10:47:25 (testimony of experienced local appraiser Frank Newman).? Plaintiffs expert
also acknowledged that the banks making |oans on the properties knew of the presence of PCBsin

the Mud River flood plain. Tape 12, 4/23/96, 15:53:51.

5/ Thirteen setsof plaintiffsadmitted purchasing their propertiesdespite having actua knowledge
that PCBswerein the streams. Appendix 10 providesasynopsis of the testimony of these plaintiffs
and supporting citations to the record.
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It should be added that the performance of the market isexactly what onewould expect, given
theminimal levelsof PCBsfound on plaintiffs' properties. Asnoted above (at pages 3-4), federa
regulationstoleratefar higher levelsof PCB contamination before requiring cleanups, and even permit
many foodsto be eaten despite the presence of PCB levels higher than those found on any plaintiff’s

property.¥ Indeed, the soil on 48 of the 54 propertiesis so “clean” that it could be used to remediate

soil contaminated by a PCB spill. In these circumstances, the suggestion that property values are

affected plainly is*incredible and improbabl e and contrary to common observation and experience.”
Coney Island Co. v. Brown, 290 Ky. 750, 754, 162 SW.2d 785, 788 (1942).
2. Plaintiffs’ expert testimony lacks probative value.
Rather than advance any evidence of actua injury inthe market, plaintiffs hinge their damages

case amost entirely on the testimony of asingle appraisal witness, Gil Snyder, who asserted that

6/ AsCircuit Judge (now Supreme Court Justice) Breyer has explained, the EPA set a20 ppm
gtandard for soil on the assumption that “a) developerswill build resdentia housing on the Site, b) small
children, playing inthe backyard, will eat dirt containing PCBs, and c) the children will et alittle bit
of dirt each day for 245 days per year for three and ahalf years.” United Satesv. Ottati & Goss,
Inc., 900 F.2d 429, 441 (1st Cir. 1990). Even so, the court of gppedl s upheld the district court’ srul-
ing setting aside the EPA’ s 20 ppm cleanup standard as too stringent and directing adoption of a stan-
dard of 50 ppm. Id. Both levels greatly exceed the levels found on these plaintiffs properties.
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plaintiffs’ property wasvaueess? That testimony, however, wasmanifestly insupportable (and should
have been excluded).¢

Snyder took the position that, “[i]f there’ sany negligible amount of PCBswhatsoever on these
properties, theentirefloodplain vaueisworthless.” Tapel2, 4/23/96, 14:50:00; seeid., 14:50:44 (“as
long asthere are PCBs on the property * * * there’ sno valuetoit”). In expressing this opinion,
Snyder recognized that the market did not reflect “any perceivable lossin value” (id., 15:28:02),
acknowledged that hewas aware of 11 salesof Mud River propertiesin which the purchasers knew
of the PCB situation (id., 17:06:22), and conceded that he was unaware of any impact from PCBson
farm income, crops, cattle, timber, “or any of the other things that might be on this property.” 1d.,

14:55:13. Inneverthelessopining that the propertieswere val uel ess, Snyder explained that hesmply

7/ The other expert caled by plaintiffsto testify about activity in the market provides no support
for their case. William Trent Spurlock, aloan officer at Southern Deposit Bank, acknowledged that
therewere“tolerablelimits’ for PCBs(Tape 16, 5/6/96, 13:28:03); indicated that, before knowing
what his bank would do if approached for aloan collateralized by one of the properties, the bank
would haveto know the PCB levels on the property (id., 13:28:39) and whether a government agency
had ordered aclean-up (id.,13:30:41); and stated that it would be “significant” to the bank both that
Rockwell would be the one with responsibility for remediation and that the owner could assert an
innocent landowner defense (id., 13:35:19). Thistestimony plainly does not support the proposition
that plaintiffs propertiesare worthless— apoint dispositively proved by the fact that Spurlock’ sbank
hasmadeloansor refinancingson floodplain propertieson at |least three occasions since thissuit was
filed. Id., 13:40:20. Another of plaintiffs witnesses, Larkin Summers, tetified that he did not know
whether there had been any decrease in the fair market value of the properties as aresult of PCB
contamination. Tape 14, 4/26/96, 14:34:55.

8/ Snyder plainly was unqualified to give valuation testimony inthis case. He developed his
valuation methodology himself and had never used it before. Tape 26, 4/23/96, 14:32:16, 14:33:11.
He had no experience involving contaminated properties, with the exception of two small projectsfor
which he had been engaged by plaintiffs counsdl. 1d., 14:12:52. Snyder had never done an appraisa
of PCB-contaminated property (id., 14:15:17) and conceded that he knows nothing about PCBs. Id.,
14:58:23. Rockwell challenged both Snyder’ squdificationsand therdliability of hisnovel proffered
testimony under KRE 702 at a pre-trial hearing held pursuant to Mitchell v. Commonwealth, Ky.,
908 SW.2d 100 (1995). The Court reserveditsruling until trial, but ultimately allowed Snyder to
testify.
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“chosetoignore’ objective property sdesat unimpaired values because in hisopinion “those buyers
just didn’t know what they weredoing” (id., 14:27:20; seeid., 17:06:22) — athough Snyder did not
talk to any of the purchasersto determine the actud state of their knowledge. 1d., 14:27:36. Snyder’s
reasoning thus avowedly was circular: he began with the assumption thet any property inthe Mud River
flood plain that has detectable levels of PCBsisworthless (seeid., 14:50:00, 14:50:58) and concluded
on that basisthat anyone who nevertheless purchased such property (even if he or she was aware of
the presence of PCBs) must have been misguided.?

Snyder’ sexplanaion for thisopinion had acertain mydticd, anti-scientific agpect. In subgtantia
part, it was based on Snyder’s “personal belief that no one should use any of those flood plain
propertiesfor any reason at dl if there are detectable [levels of PCBS]” (id., 14:51:22); the property
was worthless because “areasonable and prudent person’s own conscience would tell them not to use
that property.” Id., 14:54:14. Thisfollowed from Snyder’s “own belief that PCBs aren’t good,”
although he added, rather opaquely, that “beyond that * * * there' s the question of liability and
obligation and mordity and avariety of other things.” 1d., 14:57:28. Seeid., 14:58:13 (“moraly none
of these people should be using [the property]”). Notwithstanding hisforceful expression of these
opinionsfoundedin his* personal beliefs,” Snyder acknowledged that he doesnot * know anything
about PCBs.” 1d., 14:58:23. That admission should have resulted in hisexclusion as an expert and,
at this point, callsfor giving his opinions no weight. See, e.g., Commonwealth v. Day, Ky., 499
S.W.2d 587, 591 (1973); Bassv. Williams, Ky. App., 839 S.W.2d 559, 566 (1992); United States
v. Benson, 941 F.2d 598, 604 (7th Cir. 1991) (“An expert’ sopinion is helpful only to the extent the

expert draws on some specid skill, knowledge, or experience to formulate that opinion; the opinion

9/ Snyder stuck to this position with dogged determination even when discussing properties that
weresold for very substantial sumsto purchaserswho werewell aware of the presence of PCBs. See
Tape 12, 4/23/96, 16:19:12 (athough property sold for $65,125, Snyder “still believe[s] it is
[worthless]”); id., 16:54:20 (athough aplaintiff in thissuit bought additiona Mud River property for
$106,000 after suit was filed, Snyder opined that “[t]here’ s no question it’s worthless’).
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must be an expert opinion (that is, an opinion informed by thewitness' expertise) rather than smply
an opinion broached by a purported expert.”).

Snyder’ s lack of true expertise aside, his opinion — which the trial court itself politely
characterized as*alittle voodooish” (Tape 12, 4/23/96, 17:36:09) — manifestly cannot support the
verdict. Kentucky courts consistently have held that “to have probative value [an expert’ s gppraisa
figures] should have some reasonabl e relationship to market value factors.” Big Rivers Rural Elec.
Coop. v. Browns Valley Land Co., Ky., 425 SW.2d 752, 754 (1968). It thus “haslong been the
rule that to the extent that the valuation given by the expert witnesses is palpably extravagant and
incong stent with known comparable sales, it iswithout probative vaue.” Commonwealth v. Mullins,
Ky.,510 SW.2d 9, 11 (1973). InMullins, the Court set aside averdict because, “wherethe value
fixed by expert testimony” differs greatly from “the value shown by nonopinion evidence, that
testimony's lack of rationa support will deny it the probative vaue required to support an awvard.” 1d.

Similarly, inIdand Creek Coal Co. v. Rodgers, Ky. App., 644 SW.2d 339, 345 (1982),
the jury accepted the testimony of the plaintiffs expert that the plaintiffs residence had been rendered
“worthless’ by blasting from acod mining operation. This Court reversed, noting that “the [plaintiffs]
continued to live in the house, had had it insured, and continued to pay taxesonit.” Id. at 346. It
explained:

Because the expert’ s calculations as to the cost of repair of the property and its
resulting value were patently extravagant, and because by his own testimony he made
no canvass of the loca market to determine what the property would bring at sae, it
isour opinion that the expert witness sopinion will not support theverdict inthiscase.

Id. at 347. See also Commonwealth v. Dillon, Ky., 525 SW.2d 658, 659 (1975); Chapman v.

Beaver Dam Coal Co., Ky., 327 S.\W.2d 397, 400 (1959).%¢

10/  Theseholdingsaregpplicationsof thegenera principlethat “[t]he opinionsof the experts must

be supported by proven facts.” Fischer v. Heckerman, Ky. App., 772 SW.2d 642, 645 (1989).

Accord Gatliff v. White, Ky., 424 SW.2d 843, 844 (1968) (“if an expert opinion is based upon
(continued...)
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Theseholdingsaredispostivehere. They establishthat an* expert” apprai ser’ sopinion cannot
support ajury verdict where the apprai ser ignored the redlity of thelocal market — and where the
appraiser labeled asworthless properties on which the owners continue to live and farm, that they
continuetoinsure, and for which they continueto pay taxes. In such circumstances, Kentucky courts

have held the opinion evidence or conclusionsof experts can not sufficiently sustain acase of alitigant,
when such opinions or conclusions of experts are not supported by the proven facts asthey existed.
Under such circumstances, adirected verdict isproper if the expert evidence formsthe foundation of
such acase.

Soan v. Soan, 303 Ky. 180, 185, 197 S.W.2d 77, 80 (1946). Accord Kentucky Trust Co. V.
Gore, 302 Ky., 1, 8, 192 SW.2d 749, 752 (1946) (upholding directed verdict where expert
testimony was “not supported by the proven facts’); Dillon, 525 SW.2d at 659 (reversing ajury
verdict based on incompetent appraisal); Mullins, 510 SW.2d at 11 (same). Because Snyder’s
conclusions werethe sole basis for the verdict here— and because “the hard evidence of value so
beliesthe opinion evidence* * * asto depriveit of its probative value’ (Mullins, 510 SW.2d at 11)
— Rockwell is entitled to judgment.

B. Plaintiffs Cannot Recover On The Theory That They May BeForced To Test
Or Remediate Their Properties.

Evidently recognizing that they had to offer some support for their claim beyond Snyder’s
“voodooish” viewsabout themoral evilsof PCBs, plaintiffssought to bolster their caseby arguing to

thejury that their property actudly has* negativevalue” becausethey may beforced by thefederal or

10/(...continued)

erroneous facts or assumptions, or failsto take into account indispensable factorsthat are otherwise
established, it lacksprobativevaue’); Louisville Gas& Elec. Co. v. Sanders, Ky. 249 SW.2d 747
(1952) (“expert evidence* * * isneither conclusive nor controlling as against evidence of facts’);
Kentucky-Tennessee Light & Power Co. v. Fitch, 304 Ky. 574, 591, 201 SW.2d 702, 711 (1946)
(“Theopinion even of an expert, which admitsignoring much of thebest evidenceavailable, is, for that
reason alone, entitled to no weight.”); Prudential Ins. Co. of America v. Howard's Assignee, 258
Ky. 366, 372, 80 SW.2d 21, 24 (1935) (“ conclusion of expert witnesseswill not control when not
supported by the proven facts’).
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state governmentsto test and remediate their land. Plaintiffs relied for this proposition upon the
testimony of asingle* expert” witness, Stephen Hixson. We note at the outset that this contention
cannot be squared with therecord evidence of continued sales at fair market value, which establishes
that plaintiffs’ expert evidence*“iswithout probativevalue.” Mullins, 510 SW.2d at 11. But even
leaving aside that threshold flaw in plaintiffs' claim, their argument must fail for two other reasons:
Hixson’s opinion was inadmissible; and it was wrong as a matter of law.

1. Asplantiffsthemseves described Hixson' stestimony in their opposition to the post-tria
motions (at 6), he opined “ concerning the Plaintiffs liability to third partiesasaresult of the PCB
contamination.” But thispresentation of testimony regarding alega conclusion wasimproper; KRE
702 permits expertsonly to assist “thetrier of fact to understand the evidence or to determine afact
inissue.” The Rule doesnot permit an expert witness to testify asto the law: “[e]xperts, like lay
witnesses, are not qualified to express opinions as to matters of law.” ROBERT G. LAWSON, THE
KENTUCKY EVIDENCE LAW HANDBOOK § 6.15, at 291 (3d ed. Supp. 1995); see also Humana of
Kentucky, Inc. v. McKee, Ky. App., 834 SW.2d 711, 724 (1992) (witness may not “express an
opinion asto alegal issue’).

Asaconsequence, “[€]xpert testimony isnot proper for issuesof law. Expertsinterpret and
analyzefactua evidence. They do not testify about thelaw.” Crow Tribev. Racicot, 87 F.3d 1039,
1045 (9th Cir. 1996) (internal quotation marksand citation omitted). “While an expert witness may
testify asto an ultimate fact issuethejury will decide, * * * the genera ruleisthat an expert may not
testify asto what the law is, because such testimony would impinge onthetrial court'sfunction.” In
re Air Disaster at Lockerbie, Scotland on Dec. 21, 1988, 37 F.3d 804, 826 (2d Cir. 1994).

Accord Berry v. City of Detroit, 25 F.3d 1342, 1354 (6th Cir. 1994); Estes v. Moore, 993 F.2d
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161, 163 (8th Cir. 1993). Hixson’' stestimony therefore should have been excluded atogether and
cannot serve as the foundation for the verdict.?

2. In any event, courts have both the ability and the duty to determine questions of law.
Accordingly, if awitness has given an erroneous opinion on amateria lega point, averdict in favor of
the party sponsoring suchtestimony must be set aside. Here, Hixson' sassertion that thereisaredistic
risk that plaintiffs would have to remediate their lands is patently wrong, for several reasons.

First, thereisno such possibility because Rockwell will undertake whatever remediationis
required by Kentucky law (and isdoing so at thistime). The Franklin Circuit Court has now ordered
Rockwell to remediate sediments and floodplain soils along Town Branch, but only to continue
characterization and to remediate any “ hot spots’ along the Mud River. Cabinet Judgment at 432
If that decisionisupheld on appeal, any remediation obligation necessarily will be Rockwell’s; if the
decisonisset asde, it will bebecause Kentucky law does not impose any remediation obligation with
respect to such minimal levelsof PCBs. Inether case, neither plaintiffs nor any future purchasers of

plaintiffs propertieswill have any liability for remediation. The specter of remediation therefore can

11/  Evenif expert testimony on legd questionswere admissible, it isplain that Hixson would not
be qudified to give such testimony here. Heisaself-described generd practitioner, not an expertin
environmentd law, and he hasnot represented clientsinvolved in cleanup or remediation matters. Tape
11, 4/22/96, 13:20:25, 13:22:00. In fact, he demonstrated a complete lack of familiarity with the
datutesthat are controlling inthiscase. 1d., 13:34:40, 13:46:32. Hixson'slega testimony, moreover,
came as acomplete and unfair surpriseto Rockwell. Plaintiffs gave no indication in discovery that
Hixsonwould offer opinionsregarding plaintiffs’ ligbility under complex environmentd laws. Permitting
such surprise testimony wasreversible error.  Smith v. Ford Motor Co., 626 F.2d 784, 794 (10th
Cir. 1980). And thiserror was compounded by thetria court’ srefusal toallow Rockwell to offer an
expert witnessin response (Tape 21, 5/17/96, 8:03:04), which enabled plaintiffsto tell the jury that
Hixson' s preposterous testimony was unrebutted. Tape 26, 5/28/96, 17:43:18. The prejudice to
Rockwell from this “Through the Looking Glass” mode of proceeding is manifest.

12/  KDEP has never taken the position that the extremely low PCB levelsin the Mud River
floodplain amount to *hot spots.”

-20 -



havelittle or noimpact onthevaue of plaintiffs property. Certainly it had had no such effect asof the
time of trial.

Second, thereis no possibility that plaintiffs (or Rockwell, for that matter) will be required by
thefederal government to remediate the propertieshereat issue, becausethelevels of PCBson those
propertiesarewell within safety limits established by federal law. Seepages3-4, supra. Indeed, a
federd appellate court has upheld the adequacy of acleanupto aPCB leve 25times greater than the
highest level present here. See United Statesv. Ottati & Goss, Inc., 900 F.2d 429, 440-442 (1st
Cir. 1990) (Breyer, J.) (affirming cleanup standard of 50 ppm for soil and 20 ppm for stream, pond,
and marsh sediment).

Nor — evenignoring thereality that Rockwell itself will have remediated the property to the
extent required by statelaw — isthereany possibility that the Commonwed th would attempt to require
plaintiffsto remediatetheir properties. Infact, when asked whether the Commonweal th had sued the

plaintiffs, Commissioner Logan testified: “No we haven't. We wouldn't because Rockwell isthe

responsible party.” Tape 10, 4/19/96, 15:10:06 (emphasis added). Commissioner Logan later

elaborated: “1 would say that, currently, we have aresponsible party in Rockwell. That'swherethe
contamination originated from. That’ swhat has contaminated the stream system. | think they should
be responsblefor the characterization, mitigation, and clean up of that. And that’ sthe direction we're
at right now.” Id., 15:11:31.

Third, entirdy gpart from theimpact of the current Cabinet proceeding, plaintiffs unquestionably
would be ableto successfully assert an innocent owner defensein the extremely unlikely event that a
remediation claim were ever brought against them. So far as hazardous materials are concerned,
Kentucky law providesthat “[d]efensesto liability * * * shall be determined in accordance with
Sections 107(a) to (d) and 113(f)(1) of the [federal] Comprehensive Environmental Response
Compensation and Liability Act, asamended, and the Federal Clean Water Act, asamended.” KRS
224.01-400(25). Thefedera statute, in turn, providesthat “[t]here shall be no liability * * * for a
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person otherwise liable who can establish by apreponderance of the evidence that the release or threet
of release of ahazardous substance and damages resulting therefrom were caused solely by — * * *

an act or omission of athird party other than an employee or agent of the defendant * * * . 42 U.S.C.

§9607(b)(3) (emphasisadded). Asamatter of law, this defense would provide complete protection
to landownerswhere, as here, Rockwell acknowledgesthat its* act or omission” wasresponsiblefor
the PCBs. See, eg., New York v. Lashins Arcade Co., 91 F.3d 353, 362 (2d Cir. 1996); Redwing
Carriers, Inc. v. Saraland Apartments, 94 F.3d 1489, 1508 (11th Cir. 1996).%

Fourth, if plaintiffs somehow were obligated to remediate their properties, they unquestionably
would be entitled to obtain indemnification from Rockwell. See, e.g., Schuster v. Seedley, Ky., 406
S.W.2d 387, 390 (1966). Indeed, plaintiffs have never denied that they have such aright to
indemnification. That indisputable fact makesit clear that plaintiffs propertieswould not have a
“negativevaue’ evenif the property ownerscould be said to have a contingent remediation obligation.

Fifth, evenif plaintiffs somehow did face the remote and contingent possibility of ligbility for
remediation, the wholly speculative nature of any such prospect — and of the further prospect that the
vaue of their properties might be affected — would preclude an award of damagesat thistime. Itis
long-settled law in Kentucky that “[a]n award of damages based on speculation is not permitted.”

Michalsv. William T. Watkins Mem'| Methodist Church, Ky. App., 873 SW.2d 217, 220 (1994).

13/  Hixson'stestimony on thispoint wasflatly andinarguably wrong. Thetria court allowed him
to tell the jury that the innocent landowner defenseis not available “to peoplewho have their property
contaminated whilethey ownit” but only to aperson who acquiresdready polluted property, and then
“only if hedoesaduediligenceinquiry [into whether the property ispolluted] and fail sto get the proper
information.” Tape 10, 4/22/96, 9:12:00, 9:13:10. SeeTape1l, 4/22/96, 11:00:15 (defense” applies
only to somebody who buys [the property] as[sic] it's aready polluted”). Otherwise, Hixson
continued, the property owner and hisestate remain obligated in perpetuity to remediate the property.
Id., 10:47:44. The plain termsof the atute, of course, say no such thing, and Rockwell accordingly
objected strenuoudly at trial. 1d., 9:22:39, 9:23:21, 9:24:26, 9:25:27.
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Seg, e.g., Barley's Adm'x v. Clover Splint Coal Co., 286 Ky. 218, 321, 150 SW.2d 670, 671
(1941); Mitchell v. Transamerica Ins. Co., Ky. App., 551 SW.2d 586 (1977). Here, theliability
(and attendant declinein property vaues) hypothesized by plaintiffs could cometo passonly if (1) the
properties are found to require remediation; (2) Rockwell wereto refuseto doiit; (3) the Cabinet and
the Franklin Circuit Court were unable to compel Rockwell to do it; (4) the Cabinet weretofail to
extract sufficient penaltiesfrom Rockwell to pay for the remediation; (5) the Cabinet wereto suethe
plaintiffsdespite Commissoner Logan’ stestimony that it has no present intention of doing that; (6) the
innocent landowner defensewereto bergected; and— findly — (7) plaintiffswereto be unsuccessful
in obtaining indemnification from Rockwell for any cogtsof remediation. Thepossihility of liability thus
“depends upon numberless unknown contingencies, and can be nothing more than a matter of
conjecture.” Barley’'sAdm'x, 286 Ky. at 221, 150 SW.2d at 671. Damages cannot be awarded on
the basis of this sort of overactive imagination.

Thisprincipleisillustrated by Chapman, supra. Inthat case, the farmer-plaintiff clamed that
mine run-off reduced the value of hisproperty. He produced two expertsto testify that the run-off
“wouldintheindefinitefuturedestroy” hisland (327 SW.2d at 399); severa witnessesal so testified
that, asaresult of the run-off, Chapman'sfarm “would not beworth much.” 1d. at 400. The Court
nevertheless held that Chapman could not recover, explaining that

the evidence revealed Chapman’s farmis still as productive as ever. It cannot be
known when and if its productivity will diminish asaresult of actsattributable to [the
defendant mining company]. ThisCourt, aswell asthelower court, cannot presume
afuturetota destruction whenthereisno concrete evidence of past or present damage
to Chapman’ s land.

Id. That conclusionisfully applicable here: every recorded sale of affected property has been at full
market value, plaintiffs land remains productive, and it is not known when (if ever) thevalue of the

property will fal. Indeed, as noted above (at page 11 and note 4), plaintiffs counsel conceded that
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there had been no adverse affect on property values“yet.” It followsthat, asin Chapman, “the evi-
dence introduced in this case was simply inadequate to sustain the allegation of damages.” 1d.

C. PlaintiffsCannot Recover Because Their Own Evidence Showed That There
Was No DeclineIn The Value Of Their Properties Within The Period Of
Limitations.

Evenif plaintiffswere correct in their absurd assertion that their property isnow vaueess, the
verdict would nonethel esshaveto be set aside. Aswe have explained (at note 3, supra), plaintiffs
concede thet the gpplicable Satute of limitations barsthem from recovering for damages occurring more
than five years before the action wasfiled. Y et according to plaintiffs own theory — and Snyder’s
testimony — plaintiffs property became worthless as soon asthere was any detectable PCB presence.
PCBswere present on plaintiffs properties, of course, well before the commencement of the limitations
period on March 26, 1988. This means that, under plaintiffs own view of the case, the land was
valuelessprior to 1988. Asaconsequence, plaintiffscould not have suffered any additiona injury
within the limitations period. They accordingly have no recoverable damages.

Perhapsfor thisreason, plaintiffshave not even attempted to make the showing necessary for
recovery in cases aleging permanent injury to real property. Aswe have explained (at page 10,
supra), it haslong been the law that “the measure of permanent damageto rea estatein Kentucky is
the differencein the fair market value of the real estate just before and after theinjury.” Central
Kentucky Drying Co., 858 SW.2d at 167. Y et plaintiffs offered no evidenceto establish the value
of their propertieseither before or just after theinjury. Inthesecircumstances, plaintiffsaltogether
failed to establish an element essential to their claim.

D. Plaintiffs Claims Are Unsustainable For Additional Reasons.

Theclamsof over haf of the plaintiffsare unsustainablefor additiond reasons. Fird, plaintiffs

failed to introduce test resultsto show the presence of any amount of PCBson 14 of the properties

-24-



involved in thiscase. See Appendix 9. “Kentucky courts have consistently rejected claims for
diminution of the value of property allegedly caused by undesirable activities nearby where a
defendant’ s conduct has not physically invaded or harmed the plaintiff’ sproperty.” Lambv. Martin
Marietta Energy Sys., Inc., 835 F. Supp. 959, 970 (W.D. Ky. 1993) (internal quotation marks and
citationsomitted). Indeed, onfactsvirtualy identical to thoseinthiscase, the Sixth Circuit held that
Kentucky law does not permit recovery. In McGinnisv. Tennessee Gas Pipeline Co., 1994 U.S.

App. LEX1S12781 (6th Cir. May 31, 1994), PCB contamination occurred at an industrid facility; the
PCBs*“migrated off [theindustrid] property and onto the property of certain downstream landowners’

(id. & *3); the plaintiff found an expert to testify that “there wasahigh probability of contamination on
[her] property” (id. a *4), athough no PCBs had actudly been detected there (id. at *3). The court
held (id. at *9 (footnote omitted)):

Aswe read therecord, it does not indicate any basis on which atrier of fact could find
that there has been physicd harmto the plaintiff’ sproperty. Although [the expert’s]
affidavit statesthat there isa high probability of contamination, it is undisputed that
thereis, asyet, no physica evidenceof contamination. Kentucky law requiresmore
than arisk of contamination before plaintiff can prevail in a nuisance action.

Thisholding, which correctly states Kentucky law, requiresjudgment for Rockwell ontheclaimsof the
owners of the 14 properties as to which no test results were introduced.

Second, 11 other propertiesinvolved in this case have PCB levelslower than 0.1 ppm. See
Appendix 9. The Cabinet Judgment rendered since this verdict does not require remediation of any
property, anywhere, havingaPCB level lower than 0.1 ppm. Moreover, Commissoner Logantestified
that such levelsare not cause for concern and would not require remediation under any circumstances.
Tape9, 4/19/96, 11:32:17, 15:36:47, 16:05:31, 16:07:38, 16:11:19. Accordingly, even supposing that
the mere possibility of having to remediate would render property worthless, thereisno basisfor the

jury’ sfinding that these properties, which will inno event requireremediation, areentirely worthless.
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Third, thetria court found that by September 1988 “personsin the floodplain ared’” were on
noticethat therelease of PCBsmay have* substantialy affected” floodplain properties. Appendix 1.
Seventeen of the 54 properties at issue here were acquired after that date. Indeed, the ownersof five

of the subject properties acquired some or al of their propertiesafter suit wasfiled against Rockwell

in 1993. See Appendix 11. The owners of thirteen properties admitted that they purchased their
floodplain properties with actual notice that the Mud River contained PCBs. See Appendix 10 It
islong-settled law in Kentucky that plaintiffs cannot “recover for any damages growing out of
conditionswhich existed at thetimethey purchased the [ property], and which conditions were known,
or might, by the exercise of ordinary prudence, have been known, by them.” Norton Coal Mining
Co. v. Wilkie, 224 Ky. 192, 196, 5 S.W.2d 1058, 1060 (1928). See also Fourseam Coal Corp.
v. Combs, Ky., 246 SW.2d 988 (1952); O'Brien v. Marvin, Ky., 387 SW.2d 282 (1965).
Accordingly, Rockwell is entitled to judgment with respect to al plaintiffs who purchased their
properties with actual or constructive notice of the presence of PCBsin the Mud River.
Thefact that Rockwell isentitled to judgment with regard to some (if not all) of the plaintiffs
isfatd to the punitive damagesjudgment. Becausethejury did not make separate punitive avards for
each plaintiff and because the punitive judgment was premised (improperly) on aggregate remediation
costs for each and every one of the properties, reversal of any of the compensatory judgments
necessitatesanew tria on punitive damages, remittitur being unavailable. See Hanson v. American

Nat’'| Bank & Trust Co., Ky., 865 SW. 2nd 302, 310 (1993).

14/  Torecitebut oneexample, plaintiffs Carlos and Jackie Houchens, purchased property in 1992.
Tape 17, 5/7/96, 8:23:52. Mr. Houchenstestified that, because of the perceived PCB problem, his
wifetried to talk him out of making the purchase. 1d., 83:34:38. They nevertheless bought the
property for $70,000, despite hisknowledge about the PCBs(id., 8:27:02), sued Rockwell, and were
awarded the full 1994 appraised market value of the property — $123,260 — (while, of course, being
allowed to retain the property). Judgment (June 24, 1996), Appendix 3.
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. ROCKWELL ISENTITLED TO JUDGMENT WITH RESPECT TO PUNITIVE
DAMAGES

KRS411.184(2) providesthat aplaintiff may not recover punitive damages absent proof by
clear and convincing evidence that the defendant * acted toward the plaintiff with oppression, fraud or
malice.” Asdefined by the Satute, each of these mental states entailsaspecificintent toinjure. See
KRS 411.184(1)(a)-(c). Thetria court recognized that there was no evidence that Rockwell
specifically intended to injure plaintiffs. Tape 24, 5/23/96, 9:22:07. Thus, if the statute applies,
Rockwell would have been entitled to adirected verdict on punitive damages. The court concluded,
however, that thelimitation of punitive damagesto casesin which thereisevidence of aspecific intent
toinjurerunsafoul of Section 54 of the Kentucky Congtitution. Accordingly, the court instructed the
jury onwhat it believed to be the common-law standard for imposition of punitive damages— one
under which a showing of “recklessness’ suffices to support punishment.

The constitutionality of the punitive damages statuteisnow under review by the Kentucky
Supreme Court in Williams v. Wilson, No. 96-SC-1122-D (review granted Apr. 16, 1997), a
personal injury caseinvolving drunk driving. If the Court concludesinWilliamsthat the punitive
damages statute does not violate Section 54, that holding would be dispositive here and would require
reversal of the punitive damagesaward. But evenif the Supreme Court wereto rulethat the punitive
damages Satute violates Section 54 in the persond injury context, the punitive damagesin this case
nevertheless could not stand, for two reasons. First, KRS 411.184 cannot be said to change the

gtandardfor punitivedamagesin property damage cases, which haveawaysrequiredintentiona harms.

Because the statutory and common law standards are congruent in cases like this one, any
uncongtitutionality of KRS 411.184 in persond injury cases cannot ater the conclusion that there was

no evidence supporting punitive liability in this property damage case. Second, evenif the datuteis
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foundtobeuncongtitutiona andif recklessnesssufficesfor infliction of punishment in property damage
cases, theevidencein this case does not support afinding that Rockwell wasrecklessduring thetime
period for which the jury was entitled to exact punishment (if indeed it ever was).

A. Punitive Damages May Not Be Imposed In Property Cases Absent Proof Of
Specific Intent To Harm.

Section 54 of the Kentucky Congtitution providesthat “[t]he Genera Assembly shdl have no
power to limit the amount to be recovered for injuries resulting in death, or for injuriesto person or
property.” Theargument that the punitive damages statute violates Section 54 is predicated upon four
propositions, each of which must be established before afinding of uncongtitutionality may bereached:
(2) that Section 54 appliesto punitive, aswell as compensatory, damages, (2) that, despitetheplain
language of Section 54, redtrictions on the circumstancesin which punitive damages may be imposed
“limit theamount” of punitive damages; (3) that, under the“jura rights’ doctrine, Section 54 prohibits
deviations from standards adopted prior to its enactment in 1891; and (4) that KRS 411.184 isa
deviation from the standard for obtaining punitive damagesthat existed in 1891. Evenif the Kentucky
Supreme Court accepts the first three propositions and even if it then goes on to conclude that KRS
411.184 changesthe standard for imposing punitive damagesin persond injury cases, however, the
statute does not change the standard for property damages cases, and the satute istherefore fully vaid
in such cases.

Wehavenot found (and plaintiffshave never cited) asingle property damage casefrom around
thetime of adoption of Section 54 inwhich punitive damageswere permitted upon amerefinding of
recklessness. Rather, theKentucky Court of Appealscons stently indicated that therelevant standard
wasone of intentional misconduct. For example, in Ohio Valley Tel. Co. v. Meyer, 22 Ky. L. Rep.
36, 56 SW. 673 (1900), atrespass case, the Court set aside the punitive damages because the tria

court alowed their imposition upon afinding of wantonness (the highest degree of wrongfulness short
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of intentional harm). The Court concluded that punitive damages could not be imposed unlessthe
trespass was accompanied by “oppression, fraud or malice” — the same three states of mind
embodied in KRS411.184 — and that malice means*“theintentiona doing of awrongful act without
legd right.” 22Ky. L. Rep. a 37,56 SW. at 674 (emphasisadded). Accordingly, it held that “[t]he
word ‘intentional’ should have been used in theingtruction” and that the use of awantonness standard
improperly “authorized the jury to give punitive damagesif they believed the entry upon the premises
wasawrongful act, and without lega right, regardless of the question of intention or the manner of the
entry.” 1d.2®

In sum, when Section 54 was adopted, punitive damages could be awarded in property
damage cases only upon proof of an intent to harm. KRS 411.184 does no more, in the case of
property torts, than to codify that longstanding limitation. Accordingly, at least asapplied in property
damages cases, KRS 411.184 does not run afoul of Section 54. Because plaintiffs adduced no
evidenceof anintent to injureinthiscase, Rockwell isentitled to judgment on the punitive damages.
At aminimum, it should receive anew tria in which the jury would be instructed on the correct

standard.

15/  See also Wilcox v. Alley, 140 Ky. 187, 188-189, 130 SW. 1115, 1116 (1910) (“if the
trespass complained of was done in the violent, high-handed and oppressive manner detailed by the
witnesses, the jury were fully authorized to award punitive damages’) (emphasis added); Louisville
Gas Co. v. Kentucky Heating Co., 33 Ky. L. Rep. 912, 915, 111 SW. 374, 377 (1908) (in action
alegingwaste of natura gas, plaintiff could recover punitive damages upon ashowing that defendants
“acted maicioudy and with adesign of injuring [plaintiff] initsbusiness’) (emphasis added); Gerkins
v. Kentucky Salt Co., 23Ky. L. Rep. 2415, 2417, 67 SW. 821, 822 (1902) (“[e]xemplary damages
arenot alowed in [cases claiming aconversion of mineral rights] where there has not been awillful
trespass or taking, or fraudulent conduct”) (emphasis added); Jenningsv. Maddox, 47 Ky. Rep. (8
B. Mon.) 430, 432 (summer term 1848) (“if the defendants, knowingly, opened the road over the
plaintiff’ sland, whereit had not been viewed, and against his consent, and in ahighhanded and violent
manner, thejury might, certainly, have found vindictive damages, and with such qualification, the
instruction should have been given”) (emphasis added).
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B. TherelsInsufficient Evidence To Support Imposition Of Punitive Damages
Even Under A Recklessness Standard.

Assuming arguendo that thetrial court wascorrect in applying arecklessness standard, the
record contai ns nothing approaching clear and convincing evidence that Rockwell acted recklessly
during thetime period for which thejury was entitled to punishit. Although plaintiffsfocused heavily
during thetrial on conduct occurring from the late 1950s through the mid-1980s, Rockwell could be
punished only for conduct occurring within thefive-year limitations period prescribed in KRS 413.120
— i.e, after March 26, 1988.

Perhaps because there have not been previous efforts to punish for conduct occurring in the
remote past, thiscommonsense point has not been definitively established by the Kentucky courts.
However, courtsel sawhere havereached thispreci seconclusion under factssimilar tothoseinvolved
here. For example, in Fisher v. Space of Pensacola, Inc., 483 So. 2d 392 (Ala. 1986), alandowner
sought actua and punitive damages againgt an adjoining property owner, aleging that the defendant had
channeled surface waters onto his property, causing the property to be flooded and littered with
sediment and debris. Insupport of his punitive damagesclaim, theplaintiff pointed to evidencethat the
defendant had deliberately graded its property so that storm water would flow toward the plaintiff’s
land and that the defendant had paved three times the area that was permitted under local law. The
AlabamaSupreme Court held that, even though the plaintiff continued to suffer injuriesasaresult of
thisconduct, theplaintiff could not recover punitive damages because the conduct took place outside
of the one-year limitations period, stating:

This may have been enough evidence to reach the jury, had these acts
occurred before the expiration of the statute of limitations; however, it isundisputed
that thereis no evidence of wantonness on the part of Space during the year prior to
thefiling of Fisher’ scomplaint. Essentialy, Fisher contendsthat hisaction for punitive
damages continues to run for as long as his property continues to beinjured. We
disagree. Hisonly damagesarefor acontinuing tort against hisland. Recovery in
Alabamafor acontinuing tort islimited to eachinjury occurring during the statutory
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period. Thewantonnessadleged did not occur during the statutory period. Therefore,
Fisher cannot recover punitive damages.

Id. at 395-396 (citations omitted).

A federd district court recently reached the same conclusion in Johansen v. Combustion
Eng’g, Inc., 1997 U.S. Dist. LEXIS 10781 (S.D. Ga. June 9, 1997). In that case, owners of
properties|ocated downstream from aformer mine site alleged that acidic water from the site had
damaged their streams. The jury awarded them compensatory and punitive damages. Likethe Fisher
court, the Johansen court recognized that the defendant could be punished only for conduct occurring
within the state’ s four-year limitations period:

Attheoutset* * * | it isessentid to determine the nature of the offense or the conduct
of the defendant that is being punished.

The relevant conduct in this case involves only thefour years preceding the
filing of Plaintiffs Complaint in September of 1991.

Id. at *8. Becausethe defendant had ceased mining operations before the beginning of the limitations
period, it could not be punished for “creat[ing] the Situation through decades of mining.” Id. at * 11.
Rather, the only conduct that could give rise to punishment involved the escape of acidic water after
mining had ceased. 1d. at *8-*9, *11.

The present caseisremarkably like Johansen. Here, Rockwell stopped using hydraulic fluid
containing PCBsin 1975 — 13 years before the beginning of the limitations period. The only
“conduct” that occurred during the limitations period —i.e., after March 26, 1988 — was Rockwell’s
failure to remediatethe entirety of Town Branch, Mud River, and the adjacent floodplain properties
on demand and, asin Johansen, the passivefailureto do moreto prevent minuscule additional amounts
of PCBsfrom escaping. Neither of these categories of “conduct” constitutes recklessness.

Asfor theformer, aconclusion thet thefallure to remedy the effects of past recklessness could

itself condtitute reckless conduct would eviscerate the principle that defendants may be punished only
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for conduct occurring withinthelimitationsperiod. Weare aware of no case (and plaintiffs have never
cited one) holding that punitive damages may be awarded for thefailureto remediate property that was
damaged by conduct occurring outside the limitations period. Such punishment is particularly
unwarranted when, ashere, thefailureto remediateistheresult of agood-faith disagreement over the
gppropriate scope of remediation that had been submitted to the Franklin Circuit Court for resolution.

Asfor thelatter category of “conduct,” theevidencereflectsthat Rockwell has spent millions
of dollars attempting to prevent PCBs from escaping from the Russellville site. Tape 8, 4/18/96,
14:03:53; Tape 9, 4/18/96, 14:40:28, 14:47:40, 15:23:45. Short of tearing down thefacility (which
it sold asagoing concernin 1989) and putting several hundred employees out of work, thereislittle
that can be practicably doneto prevent some minuscule amounts of PCBsfrom periodically being
carried off by stormwater. Tape 21, 5/17/96, 9:59:43, 10:29:48. Plaintiffs adduced no evidence
whatever of reasonable stepsthat Rockwell could havetaken after March 26, 1988, but failed to take,
that would have entirely prevented the escape of PCBs. In the absence of such evidence, thereisno
bassfor afinding that Rockwell was recklessin failing to prevent contamination of plaintiffs properties
during the relevant time frame.

Becausethereisno evidence (let done clear and convincing evidence) of recklessness during
the period after March 26, 1988, Rockwell is entitled to judgment on punitive damages. At aminimum,
it should receive anew tria becausethefinding of recklessnessis against the weight of the evidence.
CR 59.01(f).

1. HIGHLY PREJUDICIAL TRIAL ERRORSREQUIRE A NEW TRIAL

A. It WasReversibleError To Refuse A Continuance Pending Adjudication Of
The Cabinet’s Case Against Rockwell.

On February 22, 1996, more than five weeks prior to trid, Rockwell moved for a continuance
pending adecision in the Cabinet’ s case against Rockwell. The motion pointed out that the decision

of theFranklin Circuit Court asto the scope of any obligation on the part of Rockwell to remediatethe
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floodplain properties along Town Branch and the Mud River would have direct relevanceto theissues
inthiscase. Assubsequent eventsreflect, thetria court’ sdenia of Rockwel I’ smotion was an abuse
of discretion that has resulted in a serious miscarriage of justice.

Thejury’ sverdict isnecessarily predicated upon afinding that every parcel of land involved
inthiscase (1) will haveto betested and remediated (2) by plaintiffs. But the very question of whether,
which, and to what extent floodpl ain propertieswoul d necessitate remediation had a ready beentried
and was awaiting adecision fromthe Franklin Circuit Court. That court has now held that Rockwel |

must remediate “[s]oils subject to flooding dong Town Branch * * * to meet aclean-up standard of

0.1 ppm, or Rockwell must impose theingtitutional controls necessary to meet the Cabinet’ s clean-up
standards.” Cabinet Judgment at 43 (emphasis added). Asfor Mud River (where 51 of the 54
propertiesinvolved in this case are located), Rockwell isrequired only to remediate “ hot spots’ and
to continue* [c]haracterization” of thefloodplain soils. 1d. Thus, under that judgment, thevast mgjority
of plantiffs propertieswill indl likelihood not require remediation at dl; thesmall number of remaining
properties along Town Branch will be remediated by Rockwell.

No reasonable jury with knowledge of the Franklin Circuit Court decision conceivably would
conclude that these plaintiffs will have to test and remediate their own properties and that those
propertiestherefore arelessthan worthless. Because the existence of thiscritical information was
readily foreseeabl e, therewasno sound reason for declining to await Judge Graham’ sdecision and
instead permitting the erroneous speculation that resulted in thisverdict. Thetrial court’srefusa to
grant acontinuancein acaseinvolving no overriding need for expedition was an abuse of discretion
that directly resulted in the unfair avardsin thiscase. ThisCourt should award Rockwell anew trid

in which it is permitted to introduce evidence of the Franklin Circuit Court’s decision.
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B. The Trial Court Erred In Allowing Plaintiffs Evidence And Argument
Regarding Physical Harm To Humans And Animals.

During thetrid, many plaintiffs were permitted to give inflammatory and highly prejudicia
testimony about serioushedth problemsintheir familiesand physical harmtofish and livestock around
Town Branch and Mud River. Thistestimony was designed, and invoked by plaintiffs lawyers, to
insgnuatethat PCBsarerespongblefor these misfortunes even though there was no evidenceto support
any such connection. For example, Fred Stratton testified that hissister died of cancer at age 35 after
working in the vicinity of the Rockwell plant and that his brother died of cancer after working for
Rockwell for eight years. Tape 13, 4/25/96, 9:36:37. Mike Baugh testified that his brother, who
worked with him on hisfarm, died of cancer in 1994. Tape 14, 4/25/96, 16:44.32. Betty Grisesad
that she learned that Mud River was contaminated with PCBs when her husband becameill. 1d.,
10:59:04.

Many plaintiffsaso expressed concern about future health problems. For example, Harry
Goodman said that “ Rockwel | wasplaying Russianroulettewith us’ (Tape 13, 4/25/96, 8:35:03) and
mentioned that he had advised his pregnant daughter to be tested for PCBs (id., 8:04:06). Severa
plaintiffstestified that their cattlehad died. See, e.q., Tape 7, 4/16/96, 15:44:15; Tape 15, 4/29/96,
11:05:18. Otherssaidthat thefishin Mud River were*skinny” (id., 11:40:22), had died (Tape 17,
5/7/96, 8:27:53), or had sores (id., 8:29:45; Tape 15, 4/29/96, 8.09:59).

Plaintiffs’ testimony regarding purported harm to their families and to animalswastotally
irrdevant to theissuesin the case. Plaintiffs had withdrawn their unsupportable persond injury clams,
and they did not allegelost agricultura income. Moreimportantly, therewasno legitimate scientific
basisfor suggesting that PCBs had any role in the unhappy events plaintiffs described. For these

reasons, Rockwell had prevailed initsmotionin limine to exclude such testimony. Hearing Tape5,



4/1/96, 10:32:36. That the court neverthel ess dlowed thistestimony (over Rockwell’ s objections) was
manifest error of the most prejudicial kind.

Counsd for plantiffsaggravated theimpact of thisimproper tesimony intheir summations. Mr.
Cunningham asserted falsely (see Agreed Order (Nov. 29, 1994)) that plaintiffsdid not file persona
injury claims because they are not “greedy” or “whiney”:

| represent alot of folks around the state of Kentucky on thiskind of stuff. Most of
them want to comein and start whining to me about how sick they are, and they’re
dying of thisand they’ re dying of that. * * * [1]f | wantedto* * * | could havefound
somebody who would comein here as an expert * * * to say my people have health
problems because of this. Now, they’ ve got colds and immunosuppression and that
kind of stuff. | could find an experttosay * * * you can find an expert to say anything.

Tape 26, 5/28/96, 16:55:36. Mr. Barrett repeatedly argued — in an outrageous appeal to xenophobia
that should be entirely unacceptablein Kentucky’ s courts— that Rockwell had subjected plaintiffsto
unreasonabl e health risks:

Who are these people— whose own children are safe with them out in Seal Beach
or wherever they live— to comein hereand tell theseplaintiffsthat theserisksto their
children of cancer, birth defects, hormone problems, immune system effects are
acceptable. They are not acceptable. * * *

Only you havethe power to say to Rockwdll, through your verdict, that what you have
done, Rockwell, therisksthat you have created for these plaintiffsand their children,
their families, are just not acceptable.

Id., 17:29:30, 17:30:02. Plaintiffs, he added, should not be “forced to endure” theserisks. Id.,
17:28:24.

Theseargumentsleave no doubt that the improper admission of evidence of harmto humans

and animals was seriously prejudicial to Rockwell.
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C. JudgeGill’sAcceptance Of KATA'’s* Outstanding Trial Judge Award” During
The Pendency Of The Post-Trial Motions Infected Rockwell’s Right To
Impartial Review Of The Jury’sVerdict.

A litigant isentitled to the assurance that any judicial decision made concerning himis*“the
offspring of afair and impartial mind.” Wellsv. Walter, Ky., 501 SW.2d 259, 260 (1973) (interna
guotation marks omitted). For this reason, both the Code of Judicial Conduct and Kentucky law
providethat ajudge should disqudify himsdf in any proceeding inwhich “hisimpartidity might possbly
be questioned.” SCR 4.300, Canon 3(C)(1)(d); KRS §26A.015(2)(e). The need for recusal is
measured, not by whether the judge believes he can befair, but by whether others might reasonably
guestion hisimpartiality. See Sommersv. Commonwealth, Ky., 843 S.W.2d 879, 882 (1992);
Evansv. Humphrey, 281 Ky. 254, 261, 135 SW.2d 915, 919 (1940) (litigant should not be left with
“just ground for the suspicion” that he has not had afair trial). The Supreme Court has stated that it
would not hesitate to reverse where there should have been arecusal. Poorman v. Commonwealth,
Ky., 782 S\W.2d 603, 606 (1989).

Under these principles, Judge Gill’ s acceptance of the KATA “Outstanding Tria Judge Award”
during the pendency of the post-tridl motions necessitatesreversal for anew trial. KATA, an affiliate
of the Association of Trid Lawyersof America(“ATLA”), iscommitted to advancing the interests of
plaintiffs (and their attorneys). Sece KATA’sMotionto File AmicusBrief a 2, Williamsv. Wilson,
No. 96-SC-1122-D (Ky. filed July 2, 1997). KATA’slack of neutrality, while appropriate enough
for an advocacy organization, should alone have caused Judge Gill to decline the award while
Rockwell’ spost-trial motionswerepending. Significantly, the American Bar Association advises
specidized bar associations againgt giving awardsto judges before whom their members may appear,
because “giving of the award would give an appearance of inappropriate influence and impaired

impartiality.” ABA Informal Op., 86-1516.
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But the concerns attending Judge Gill’ s acceptance of the award go far beyond the general
gppearance of impropriety atributable to KATA’s pro-plaintiff stance. Judge Gill was nominated for
the award by two of the attorneysfor plaintiffsinthiscase. R. 2174 - 2196. Judge Gill’ shandling of
thiscase, by far themost significant oneduring hisbrief stint onthecircuit court bench, wasadominant
factor in hisselection for theaward. See Transcript of KATA Award Ceremony at 7-17 (Appendix
12). Indeed, this case was the main focus of the public remarks of KATA’ s president at the awards
ceremony. Describing the verdict as* spectacular,” the speaker praised many of Judge Gill’ s pro-
plaintiff rulingsin the case, including hisrefusal to apply the punitive damages statute; his denid of
Rockwell’ srequest for acontinuance; and hisadmission, over Rockwe I’ sobjections, of thetestimony
of plaintiffs appraiser, Gil Snyder, which, in thewords of KATA’ s president, “ proved to be highly
effective and very important to the jury’ sddiberations and the outcome of thecase” Id. at 10, 13, 14-
15.

Judge Gill himself acknowledged that, under these circumstances, the award might raise
guestionsinthe mindsof outsiders. At the hearing on Rockwe l’smoation for recusd, hestated: “Isthis
asgtuation where my impartiaity might reasonably be questioned?* * * Maybe to somebody who has

not been involved in the case, who hasn't been with us on aday-to-day basis, they might fed! that way.”

Tape 28, 10/30/96, 9:45:40 (emphasisadded). Although Judge Gill refused to recuse himself, other
judges have been disqualified under smilar or less serious circumstances. See Cameron v. General
Motors Corp., 1994 WL 159408 (D.S.C. Feb. 28, 1994) (granting defendant’ s motion to disqualify
based on attendance at seminar with attorneysfor plaintiffs); Adamsv. Commission on Judicial
Performance, 897 P.2d 544, 557 (Cal. 1995) (judge’ s attendance at dinner given in celebration of
satisfaction of judgment in litigation * indisputably gaveriseto the appearance of partiality”); Inre

School Asbestos Litig., 977 F.2d 764, 781 (3rd Cir. 1992) (where judge attended * predominantly
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pro-plaintiff conference on key meritsissue,” the court was“ convinced that areasonable person might
guestion [the judge' 5] ability to remain impartial”); Spiresv. Hearst Corp., 420 F. Supp. 304 (C.D.
Cal. 1976) (newspaper article generaly praising judge created appearance of partiality where judge
was handling case in which newspaper was a party).

Despite acknowledging the perception of partiality created by hisacceptance of the KATA
award, Judge Gill proceeded to consider Rockwell’ s post-trial motions (and deny them without aword
of explanation). Rockwell wasthus deprived of itsright to judicid review of the huge verdictsin this
case (see Honda Motor Co. v. Oberg, 512 U.S. 415 (1994)) by ajudge whoseimpartiality could not
reasonably be questioned.

Inthis case, the need for impartid tria court review of thejury’ sstartling verdict — by far the
largest in Kentucky history — isapparent. Rockwell was entitled to have such review performed by
animpartial judge who had seen the entiretria first-hand. That it did not receivethisis, by itsdlf,
grounds for granting anew trial.

V. THE DAMAGESAWARDSARE UNSUSTAINABLE

A. The Compensatory Damages Ar e Excessive.

If Rockwell isnot granted judgment outright, it isentitled to anew trial because the compen-
satory damages were manifestly excessve. The controlling sandard isfamiliar: “the‘first blush’ rule
used by the courts asit relates to excessive damages smply meansthat the judicia mind immediately
isshocked and surprised at the greet discrepancy between the size of the verdict to that which evidence
inthe casewould authorize.” Wilsonv. Redken Labs., Ky., 562 SW.2d 633, 636 (1978). Andthere
surely issuch adiscrepancy here. Thejury'sawardswere premised on the assumption that plaintiffs
properties have been rendered entirely valudess. That conclusion is patently absurd when (a) some
of plaintiffs properties have not been shown to have any PCBsat dl; (b) the presence of tiny amounts
of PCBshas, to date, had no discernible adverse effect on saleprices; () plaintiffscontinueto liveon
theproperties; (d) plaintiffscontinueto farmthe properties profitably; (€) plaintiffscontinuetoinsure
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and pay taxes on the properties; and (f) owners of floodplain properties continue to mortgage and
financethose properties. In this setting, even assuming that the PCBs have affected the value of plain-
tiffs land, “itismanifest at first blush that [the award here] wasarbitrarily excessvefor thediminution
inthevalue.” Adams Constr. Co. v. Bentley, Ky., 335 SW.2d 912, 914 (1960).

B. The Punitive Damages Are Based On Improper Considerations And Are
Grossly Excessive.

Although punitive damages are atraditional component of thetort law, “[ijmproperly applied,
[they] may * * * be nothing more than awindfall or double recovery.” Hortonv. Union Light, Heat
& Power Co., Ky., 690 SW.2d 382, 390 (1985). The present caseisastark example. Thejury’s
gargantuan $210 million punitiveverdict (morethan 36 timesthe largest punitive award ever gpproved
by aKentucky appellate court) isthe product of animproper suggestion that the jury usethe punitive
damages to compensate plaintiffs for the cost of testing and remediating their properties and an
unabashed apped to prejudice against a California-based company that had recently sold itslocal
Russdllville operations. Theresult of these improper considerationsis a punishment that is grosdy
excessive, and hence uncongtitutiona , under any fair view of thelaw, and specificaly under thefactors
identified in BMW of North America, Inc. v. Gore, 116 S. Ct. 1589 (1996).

1. Thepunitive damages congtitutean impr oper effort to award plaintiffs
the cost of testing and remediating their properties.

Thedlowable compensatory damagesin acaselikethisonearewd| established. Paintiffsare
entitled to the diminution in the value of their properties resulting from the presence of PCBs. That
amount is capped a the tota market vaue of their properties. Under Kentucky common law, property
ownersarenot entitled to recelvethe cost of remediating their propertiesif (ashere) that cost exceeds

the market value of the properties, dthough that cost may be consdered in determining the diminution
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in value. Young v. Tennessee Gas & Transmission Co., Ky., 367 SW.2d 270, 273 (1963);
Edwards & Webb Constr. Co. v. Duff, Ky. App., 554 S.W.2d 909, 911-912 (1977).

Unsatisfied with ameasure of damagesthat (if the compensatory verdict islegdly sustainable)
could put millionsof dollarsinto their own and their clients' pockets, whiledlowing their dientsto keep
their properties and continue using them for their traditional agricultural and residential purposes,
plaintiffs counsel embarked on athinly veiled effort to circumvent the legal limit on recoverable
damagestoreal property. Despitetheclear prohibition against recovering remediation costs, counse
specifically urged thejurorsto award as punitive damages“asum that isequal to thetotal testing and
cleanup cost of dl theplaintiffs properties,” which heinformed them amounted to $210 million. Tape
26, 5/28/96, 18:12:06, 18:12:45. Thejury returned a punitive award of precisdy that amount, leaving
no doubt that it had acquiesced in plaintiffs proposd that it award testing and remediation costsin the
guise of punitive damages.

Counsdl’ ssuccessful effort at jury nullification at aminimum necesstatesanew trid. Thelaw
in Kentucky, aselsewhere, iscrystd clear. The purposes of punitive damages are solely to punish and
deter, not to make up for some perceived deficiency inthe measure of compensatory damages. KRS
411.184(1)(f); Harrod v. Fraley, Ky., 289 SW.2d 203, 205 (1956). Asthe Indiana Supreme Court
has explained:

Punitive damages are not compensatory in nature but are designed to punish the
wrongdoer and to dissuade him and others from similar conduct in the future. * * *
They are awarded in addition to the awardsfor financia loss, pain and suffering and
other such considerations. Hence, when the question of whether or not punitive
damages should be given is considered, it must be done with the redlization that the
plaintiff has already been awarded all that heisentitled to receive as amatter of law.
What, if anything, hemay begivenin additionisawindfal, andin making thet decison
all thoughts of benefiting the injured party should be laid aside * * *.

Orkin Exterminating Co. v. Traina, 486 N.E.2d 1019, 1022 (Ind. 1986) (emphasis added). Thus,
thefact that the plaintiff may fed that the compensatory damages areinadequateisno ground for either

awarding punitive damages or sdlecting an amount that bears no reasonabl erelationship to the deterrent

-40-



and retributive purposesof the punitive sanction. See Terfehr v. Kleinfehn, 352 N.W.2d 470, 474
(Minn. Ct. App. 1984) (because “[p]unitive damages are not designed to compensate but rather to
punish,” argument that fallureto award punitivedamages|eft plaintiffsinadequately compensatedisnot
well taken).

After an objection by Rockwell, plaintiffs' counsel did make atoken effort to squeeze his
request for remediation costsinto thefactorsidentifiedinKRS411.186, specifically “[t]helikelihood
at therelevant timethat serious harm would arise from the defendant’ smisconduct.” See Tape 26,
5/28/96, 18:11:46. Aswith Cinderelld s step-sisters, however, no amount of struggling will makethat
dipper fit.

Itisclear fromitsfacethat thisfactor in no way condtitutes an invitationto circumvent therule
that punitive damages are not to be used to provide additional compensation; rather, itissmply anad
to gauging the degree of reprehensibility of themisconduct 2 Asweexplain below, the conduct in this
case was not highly reprehensible. But for present purposes, the question whether Rockwell was
aware of a high likelihood of serious harm at the relevant time and hence was a reprehensible
wrongdoer isbeside the point because the amount of the verdict unambiguoudy reflectsthat thejury’s

goa wasto afford additional compensation, not to tailor punishment to the degree of wrongfulness of

16/  The“seriousharm” factor isplainly intended to addressthe situation in which threatened but
unredlized harm to the plaintiffsisinherent in thedefendant’ s conduct — i.e., thefailed attempt — and
to focus upon the extent to which a serious harm is both foreseeable and likely. Here, however,
Rockwell could have had no reason to anticipate thet its handling of the Pydraul or any of itsother acts
werelikely to cause serious damageto plaintiffs property, even aslate asthe 1990s, given thefact that
the contamination wasfar below EPA cleanup levels. Nor isthere any risk of future harm. Even
before the Cabinet Judgment, and certainly after, the probability that these plaintiffswould haveto
remediatetheir propertieswasinfinitesmal. Asdiscussed above (at pages 21-22), aseriesof utterly
speculative eventswoul d haveto take place before plaintiffs could even potentially be obliged to pay
to remediatetheir properties. Given theimprobability of these eventsoccurring, it ispreposterousto
suggest thet it has ever been likely thet plaintiffswould be required to spend any part of the $210 million
they requested and received from thejury (which, of course, they are under no obligation whatever to
use for remediation of their land).
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theconduct. Accordingly, anew trid isrequired so that any punishment can be set without regard to
the improper consideration that fatally tainted this verdict.

2. Thejury was animated by passion and prejudice.

ThisCourt hasindicated that punitive awardsthat are the product of passion and prejudice
should be set aside on appeal. Smpson County Seeplechase Ass' n v. Roberts, Ky. App., 898
SW.2d 523, 528 (1995). In determining whether an award is so infected, Kentucky appellate courts
consider both the size of the award and any indication fromthetria record that the jury may have been
inflamed. See, e.g., Clement Bros. Co. v. Everett, Ky., 414 SW.2d 576, 577-578 (1967);
Commonwealth v. Riley, Ky., 414 SW.2d 885, 886-887 (1967); Field Packing Co. v. Denham,
Ky., 342 SW.2d 524, 527 (1961). Both indicia of an improperly motivated award are unmistakably
present here.

To beginwith, the punitive damages are o enormous asto suggest an abandonment by thejury
of fair and reasoned decisonmaking. Not only arethey 36 timesthelargest punishment ever permitted
by aKentucky appe late court; they very likely are among the five or ten largest punitive verdicts ever
to be handed down anywhere. Y et, as discussed more fully below, the conduct at issue here— which
even plaintiffswould have to agree involved no intentiond effort to cause them harm — islow onthe
reprehensibility spectrum. Therhetoric of plaintiffs' counsel notwithstanding, the $210 million
punishment bearsno relationship to either the egregiousness of Rockwe |’ sconduct or the actud injury
suffered by plaintiffs. Thisdisparity alone should be sufficient to persuade the Court that the verdict
inthis casewasthe product of passion and prgudice. See, e.g., Maiorino v. Schering-Plough Corp.,
1997 N.J. Super. LEX1S 298, at *51-*52, *56 (N.J. Super. Ct. App. Div. June 25, 1997) (finding
passion and prejudice and granting new trid where $8 million punitive award was* so disproportionate

to theinjury inflicted and the wrong committed as to shock the court’ s conscience”).
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But thisis not acase in which the Court is obliged to infer passion and prgudice merdly from
the size of the verdict. Rather, the record reflectsthat plaintiffs counsel repeatedly attempted to
prejudice the jury against Rockwell by reminding the jurors that Rockwel | had sold the Russdllville
facility and by harping onthe fact that Rockwell isheadquartered in Caiforniaand on the assertedly
lavish lifestyles of its employees (as to which, apart from its manifest irrelevance for any proper
purpose, there was not awhit of evidencein therecord). Mr. Cunningham gratuitoudly referred to
Rockwdl’slocation in “ Sedl Beach, Cdlifornia’ three times during his summation (Tape 25, 5/28/96,
15:32:58) and oncereferred to Rockwel’ smythica “golfing buddies” who supposedly live downstream
fromitsfacility in Columbus, Ohio. Id. at 15:32:58. Mr. Barrett took thistactic to awhole different
level. Hemanaged to refer to Seal Beach six timesin lessthan an hour. Tape 26, 5/28/96, 17:20:50,
17:25:15, 17:29:34, 18:02:58, 18:03:36, 18:13:24. And each of those referenceswas calculated to
generatemaximum pregjudice. For example, hecharacterized Rockwell’ sbelief that thelevelsof PCBs
on plaintiffs’ properties presented no significant risk as: “We're not worried out in Seal Beach,
California, wher e everybody hasgot atan and a $60 haircut and lifeisgood.” 1d., 17:20:49.
Later, playing on the fact that Rockwell had sold its local operations, he made the classically
inflammatory “ send-a-message” speech, stating:

Rockwe | cameto Logan County, took advantage of the atractivewage scae,
asthey cdl it, fouled its nest, fouled its neighbors, and they pulled out. If they were
driving a car, it would be a hit and run.

Logan County isyesterday’ s newsto Rockwell. They won't be back. They
just plain don’t care.

The plaintiffsrespectfully ask you to makethem care, to render averdict that

will get their attention, to make a statement from the people of Kentucky that
they will hear loudly and clearly in Seal Beach, California.
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Id., 18:02:16.” Not one for subtlety, he then asserted that, were the jury not to impose punitive
damages, “they will be popping champagne cor ksin Seal Beach, California.” 1d., 18:03:32. And
he concluded his summation by telling that jury that, wereit to award the requested $210 millionin
punitive damages, “you will have made astatement that they will hear clearly in Sed Beach, Cdifornia
**xrd, 18:13:21.

These kinds of appealsto bias against out-of-state residents or companies are universally
regarded asgrossy improper. See, e.g., Clement Bros., 414 SW.2d at 577-578; Pappasv. Middle
Earth Condominium Ass' n, 963 F.2d 534, 539-541 (2d Cir. 1992); Westbrook v. General Tire
& Rubber Co., 754 F.2d 1233, 1238-1239 (5th Cir. 1985); City of Cleveland v. Peter Kiewit
Sons' Co., 624 F.2d 749, 757-758 (6th Cir. 1980). Cf. Beasey v. Evans Adm'x., Ky., 311
S.W.2d 195, 198 (1958) (concluding that verdict was result of jury’s bias against out-of-state
defendant and in favor of in-state co-defendant); Sanley v. Ellegood, Ky., 382 SW.2d 572, 575
(1964) (condemning “invidiousallusionsto the nature and financial condition of the defendant”).
Indeed, the U.S. Supreme Court repeatedly has recognized that such arguments have the propensity
to produce excessive punitive awards. See Oberg, 512 U.S. at 432 (expressing concern about juries
“ud[ing] their verdictsto expressbiases against big businesses, particularly thosewithout strong local
presences’); TXO Prod. Corp. v. Alliance Resources Corp., 509 U.S. 443, 464 (1993) (plurality
opinion) (risk that a punitive award may have been influenced by prejudice againgt large corporations

“is of special concern when the defendant is a nonresident”).

17/  Mr. Barrett’ sdiatribe blatantly misrepresented Rockwel I’ s continuing rolein addressing the
PCB situation. The evidenceisthat, between 1986 and thetime of tria, Rockwel | had spent over $20
million in remediating the plant Site (Tape 8, 4/18/86, 14:03:53), which was the gpparent source of the
minusculeamountsof PCBson plaintiffs’ properties. Moreover, plaintiffsadduced no evidence that
Rockwell intendedto shirk whatever legd obligationto do additional remediation ultimately isimposed
upon it.
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Not satisfied with ssmply stoking thejurors prejudice against out-of -state corporations, Mr.
Barrett told the jury that corporations like Rockwell have no souls and hence have nothing to fear
except punitive damages:

Thegreat American statesman and Christian, William Jennings Bryan, has
instructed us on some of the differences between people and corporations.

First, he said there' sadifferencein the purpose of creation. God made man
and placed him upon his footstool to carry out adivine purpose. Man made the
corporation as a money-making machine only.

When God made man, he set alimit to his existence, so that if hewasabad
man hewouldn’'t be bad too long. But when the corporation was created, thislimit on
age was abolished, and now these corporations live for generation after generation.

When God made man, he gave him asoul and he warned him that in the next
world hewould be held accountable for deedsdone in the flesh. When man created
the corporation, he couldn’t endow that corporation with asoul, so if it escapes
punishment here, it need not fear the hereafter.

Tape 26, 5/28/96, 18:05:05. Thiskind of summation has been long condemned in Kentucky and
elsawhere as being an incitement to prejudice against corporate defendants. See, e.g., Carter Coal
Co. v. Hill, 166 Ky. 213, 218, 179 SW. 2, 4-5 (1915); Louisville & N. R. Co. v. Smith, 27 Ky.
L. Rep. 257, 261, 84 S.W. 755, 757-758 (1905); Gordon v. Nall, 379 So. 2d 585, 587 (Ala
1980); Shell Qil Co. v. Pou, 204 So. 2d 155, 157 (Miss. 1967). See also Annotation, Counsel’s
Appeal to Racial, Religious, Social or Palitical Prejudices or Prejudice Against Corporationsas

Ground for a New Trial or Reversal, 78 A.L.R. 1438, 1477-1478 (1932) (collecting cases).®

18/ Itisirrelevant that counsel for Rockwell did not object to each and every one of the
inflammatory statements of plaintiffs counsel. “[W]e are not concerned here with whether the
improper argument isreversble error; we smply areidentifying it as an obvious source of the passon
and prejudice that appearsto haveinfluenced thejury infixing damages.” Clement Bros,, 414 SW.2d
at 578.
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In short, considering the size and disproportionality of the punitive award and the grossly
inflammatory tactics employed during summations, the conclusionis manifest that this unprecedented
award was the product of passion and prejudice. See Clement Bros., 414 SW.2d at 577-578;
Sanley, 382 S.\W.2d at 575 (“when [improper argument] is reiterated in colorful variety by an
accomplished orator its deadly effect cannot beignored”). If judgment is not awarded Rockwell on
the punitive damages issue, anew trial is necessary.

3. The punitive damages ar e unconstitutionally excessive.

In BMW, the Supreme Court struck down a $2 million punitive damages award as being
unconditutionaly excessve. The Court indicated thet “[€]lementary notions of fairnessenshrined in our
congtitutiona jurisprudence dictate that a person receive fair notice* * * of the severity of the pendty
that a State may impose.” 1d. at 1598 (footnote omitted). It then proceeded to identify three
“guideposts’ for evaluating whether a defendant had adequate notice of the magnitude of the
punishment to which it could be exposed: (1) the degree of reprehensibility of the defendant's conduct
(id. at 1599); (2) theratio of the punitive damagesto the actua harm inflicted on the plaintiff (id. at
1601); and (3) the relationship between the punitive damages and the statutorily prescribed civil and/or
crimina pendty for comparable misconduct (id. at 1603). Since BMWwas decided, the great mgjority

of courtsthat have gpplied these criteriahave concluded that the punitive exactionsunder consideration

=46 -



wereuncongtitutionally excessive Here, aswell, application of the BMW guideposts demonstrates
the excessiveness of the $210 million punitive award at issue.

a. Thedegreeof reprehensbility of the conduct. One of the most significant aspects of
the BMW(decisionisthe Supreme Court'sexplicit reminder that not every punishableact is” sufficiently
reprehensibleto justify asignificant sanction in addition to compensatory damages.” 116 S. Ct. at
1599. Rather, thereisa spectrum of misconduct, and deeply rooted concepts of fairnessdictate that
“punitive damages may not be grosdy out of proportion to the severity of the offense.” 1d. (internd

guotation marks and citation omitted). That principle has especia force here.

19/  See eg., Kimzeyv. Wal-Mart Stores, Inc., 107 F.3d 568 (8th Cir. 1997) ($5 million punitive
award reduced to $350,000); Continental Trend Resources, Inc. v. OXY USA Inc., 101 F.3d 634
(10th Cir. 1996) ($30 million punitive award reduced to $6 million), cert. denied, 65 U.S.L.W. 3781
(May 27, 1997); Lee v. Edwards, 101 F.3d 805 (2d Cir. 1996) ($200,000 punitive award reduced
to $75,000); Patterson v. P.H.P. Healthcare Corp., 90 F.3d 927 (5th Cir. 1996) ($150,000 puni-
tiveaward excessive under BMW; caseremanded to district court for further consideration), cert. de-
nied, 117 S. Ct. 767 (1997); Leab v. Cincinnati Ins. Co., 1997 U.S. Dist. LEXIS 8868 (E.D. Pa.
June 26, 1997) (ordering $5.5 million punitive award reduced to $35,000 in case dleging bad faith de-
lay inpaying UM claim); Johansen, supra ($12 million in punitive damages reduced to $4.35 million);
Creative Demos, Inc. v. Wal-Mart Sores, Inc., 955 F. Supp. 1032 (S.D. Ind. 1997) ($6.5 million
punitive award so grossly excessive asto justify anew trial); Geussv. Pfizer, Inc., 1996 U.S. Dist.
LEX1S 18784 (E.D. Pa. Dec. 17, 1996) ($150,000 punitive award reduced to $17,500); lannone
v. Harris, 941 F. Supp. 403 (S.D.N.Y. 1996) ($250,000 punitive award reduced to $50,000);
Florez v. Delbovo, 939 F. Supp. 1341 (N.D. Ill. 1996) ($750,000 punitive award reduced to
$275,000); Utah Foam Prods. Co. v. Upjohn Co., 930 F. Supp. 513 (D. Utah 1996) ($5.5 million
punitive award reduced to approximately $600,000); Rush v. Scott Specialty Gases, Inc., 930 F.
Supp. 194 (E.D. Pa. 1996) ($3 million punitive award reduced to $300,000), rev'd on other
grounds, 113 F.3d 476 (3d Cir. 1997); Schimizz v. Illinois Farmers Ins. Co., 928 F. Supp. 760
(N.D. Ind. 1996) ($600,000 punitive award reduced to $135,000 in case adleging bad faith failure to
pay aUM claim); BMW of North America, Inc. v. Gore, 1997 Ala. LEX1S 126 (Ala. May 9, 1997)
(reducing what was once a $4 million punitive award to $50,000); Foremost Ins. Co. v. Parham,
1997 Ala. LEXIS56 (Ala. Mar. 14, 1997) (reducing two $7.5 million punitive awardsto $175,000
and $173,000); Cates Congtr., Inc. v. Talbot Partners, 62 Cal. Rptr. 2d 548 (Cdl. Ct. App. 1997)
($28 million punitive award reduced to $15 million); Langmead v. Admiral Cruises, Inc., 1997 Ha
App. LEX1S5111 (Fla. Dist. Ct. App. May 14, 1997) (holding that $3.5 million punitiveaward was
S0 excessve asto warrant anew trid); Wilson v. IBP, Inc., 558 N.W.2d 132 (Iowa 1996) ($15 mil-
lion punitive award reduced to $2 million); Management Computer Servs., Inc. v. Hawkins, Ash,
Baptie & Co.,557 N.W.2d 67 (Wis. 1996)($1.75 million punitive award reduced to $650,000).
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AsinBMW, “ noneof theaggravating factors associ ated with particul arly reprehensibleconduct
ispresent” inthiscase. Id. To begin with, here, asin BMW, the injury was “purely economic in
nature.” 1d. Apart fromplaintiffs highly improper effort toinsinuatethat variousalmentswere caused
by PCBs (see pages 32-34, supra), thereis no claim of personal injury or any detrimental health
consequencesfrom the presence of minute quantitiesof PCBson plaintiffs properties. Moreover, as
inBMW, theinjuriesin thiscase were not inflicted * intentiondly through affirmative acts of misconduct”
on the part of the defendant. Id. To the contrary, during the five-year period before plaintiffsfiled suit
(which, aswe have argued, isthe only period for which the jury was entitled to punish Rockwdll), the
only “misconduct” that plaintiffsattribute to Rockwell was (1) itsdecisionto go to trial on the scope
of itsremedi ation obligation, rather than spending hundredsof millionsof dollarsremediating areasthat
its consultants had concluded did not need remediation and (2) itsfailure, despite spending millions of
dollars, to completely prevent minute quantities of PCBsfrom being carried off itsproperty by storm
water. Neither of these “acts’ registers at all on the reprehensibility scale.

Moreover, even if, contrary to our arguments, the Court deemsit appropriate to consider
conduct occurring outside the limitations period, thereis no bassfor concluding that the conduct was
S0 egregious asto warrant one of the highest punishmentsin the history of American law. The most
the evidence suggestsisthat, during the period that it was using Pydraul, Rockwell could have done
more to ensure that none of the product escaped into Town Branch. But throughout that period
Rockwell had no reason to suppose that Pydraul was any more dangerous than ordinary lubricating
oil. Tothe contrary, Monsanto wasinforming its cusomersaslate as 1970 that PCBswith achlorine

content of lessthan 54%, like the product used by Rockwell, * appear to present no potential problem
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totheenvironment.” D. Exh. 10, Appendix 8. Whileit might have been regarded asnegligent to alow
any kind of oil to escapeinto Town Branchin the 1950s, 1960s, and early 1970s, in the absence of
evidence that Rockwell knew the oil to be unusually dangerous, thereisnobasisfor afinding that
Rockwell was even reckless, let donethat its conduct was so egregious asto warrant a$210 million
punishment.Z' In thisregard, the observations of one influentia commentator on punitive damagesin
the product liability context are equally apt here:

The problem [with punishing for conduct that occurred many yearsearlier] is
that society's val ues concerning safety and corporate respons bility have been evolving
rapidly in recent years. It isonething to judge according to today's higher standards
the“safety” or “ defectiveness’ of a product that was made when concern for safety
was much less, and to compensate a victim accordingly for losses actually suffered.
It isquite another to exact enormous* punishment” from an enterprise, acting on our
greater social consciousness of today, for decisionsthat were made pursuant to busi-
ness ethics of times past by men and women who have sinceleft the company and per-
hapsthislife. In our zed to punish abuses discovered today, we must be cautious not
to overlook the prevailing moral and business standards of the time involved.

Owen, Problemsin Assessing Punitive Damages Against Manufacturers of Defective Products,
49 U. CHI. L. Rev. 1, 13-14 (1982) (emphasis added) (footnotes omitted).

Paintiffs sought and received punitive damagesfor conduct (or, to be accurate, aleged non-
conduct) that occurred in a different era— before Rockwell knew that Pydraul contained PCBS,
before it knew that PCBs were potentially dangerous, and before either Kentucky or the federal
government even began regulating PCBs. While it may be appropriate to require Rockwell to
compensate for present harms caused by its conduct 20, 30, and 40 years ago, it is unfair — and

violates the notice requirement articulated in BMW — to treat Rockwell as an egregious, willful

20/  Itisamatter of common knowledge that at that time (and subsequently), oil was commonly
used to keep down dust on roads and to film waterwaysfor mosquito control. Needlessto say, these
practices resulted in substantial quantities of oil finding their way into Kentucky’ s waters.
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wrongdoer and impose an “enormous’ punishment against it based on “our greater socia
consciousness of today.”

Thus, what the Supreme Court said in BMW appliesfully here: the merefact that “ conduct is
aufficiently reprenengbleto giveriseto tort ligbility, and even amodest award of exemplary damages,
doesnot establish the high degree of culpability that warrants asubstantial punitive damages award.”

116 S. Ct. a 1601 (emphasis added). This$210 million penalty bears no relationship to the degree
of reprehensibility of the aleged misconduct and must, for that reason, be set aside.

b. Thereéationship between the punitivedamagesand plaintiffs injury. Inaddition
to bearing no reasonabl e rel ationship to the degree of reprehensbility of Rockwel I’ sconduct, the $210
million punishment in this case is grossly disproportionate to the actual harm to plaintiffs. Aswe
demongtrated above, theactud harminthiscaseissmall (if it existsat dl). Thepunitive damages must
be thousands of times any fair measure of plaintiffs actua injury. But even if the compensatory
damages awvarded by thejury are used asafar measure of actud harm, the punitive damages are over
27 times the aggregate amount of those awards.#

Since BMW was decided, numerous courts have concluded that ratios of the magnitude

involved inthis case (and smaller) violate the Due Process Clause.Z Moreover, in the post-BMW

21/  Of course, if the compensatory damages are set aside, the punitive damages must meet the
samefate because of theimpossibility of determining whether the punishment isdisproportionateto the
injury.

22/  See, eg., Kimzey, supra (140:1 ratio reduced to 10:1 where compensatory damages were
$35,000); Continental Trend, supra (reducing punitive award that was between 15 and 30 timesthe
actual and potential harm of $1 millionto $2 million to an amount that i s between three and six times
that aggregate harm); Patterson, supra (holding a punitive award that was approximately 6.5 times
the roughly $20,000 compensatory damagesto be excessive and observing that a4:1 ratiois“close
to the ling”); Geuss, supra (punitive damages award that was roughly equal to the compensatory

(continued...)

-B50 -



period, no court has permitted a ratio of anywhere near 27:1 when, as here, the compensatory
damages exceeded $1 million.Z

The27:1ratiointhiscaseisthusagrossoutlier. AsinBMW, itisapowerful indicium of the
excessiveness of the punishment.

c. Finesfor compar able misconduct. The comparative fines guidepost isanimated by the
condtitutiona requirement that defendants havefair notice of the amount of punishment to which their
conduct can subject them. BMW, 116 S. Ct. at 1603. Here, thereis not the slightest basis for
concluding that Kentucky law gave Rockwell fair notice that even ddliberate discharging of Pydraul,
much lessreticencein agreaing to amassively expensve cleanup program not required by any existing
statute or regulation, could subject it to acivil finein the millions(let aone hundreds of millions) of
dollars. Tothecontrary, in 1978, after detecting the escape of undetermined oily substancesfrom
Rockwd |’ sfacility, the Cabinet fined Rockwell only $1,000. Thisfineisthebestindication of theleve

of punishment of which Rockwell could fairly be said to have had notice. See Johansen, 1997 U.S.

22/(...continued)

damages reduced to one-tenth of $165,000 compensatory award); lannone, supra (10:1 ratio
reduced to 2:1 where compensatory damageswere $25,000); Florez, supra (15:1 ratio reduced to
5:1 where compensatory damages were $55,000); Utah Foam, supra (18:1 ratio reduced to 2:1
where compensatory damages were approximately $315,000); Rush, supra (3:1 ratioreduced to 1:1
where compensatory damages were approximately $300,000); Schimizz, supra (13:1 ratio reduced
to 3:1 where compensatory damages were gpproximately $45,000); In re Arnold, 206 B.R. 560, 569
(Bankr. N.D. Ala. 1997) (observing that ratios of 4:1to 10:1 may be appropriate depending on the
circumstances, but imposing $15,000 punitive award that was between two and three times the
debtor’ sactual damages); Cates, 62 Cal. Rptr. 2d at 571-572 (holding that a9:1 ratio “can be said
to be ' closetotheline of condtitutiona impropriety’” and reducing punitive damagesto approximeately
fivetimesthe $3.1 million compensatory award); Maiorino, supra (holding a punitive award that was
18 times the $435,000 compensatory award to be so excessive as to require a new trial);
Management Computer Servs., supra (27:1 ratio reduced to 10:1 where compensatory damages
were $65,000).

23/ Indeed, only one court has permitted aratio equivalent to this one when the compensatory
damages have exceeded $100,000. See Walstonv. Monumental LifeIns. Co., 923 P.2d 456 (Idaho
1996) (upholding punitive award that was 26 times the $120,000 compensatory award).
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Dist. LEX1S 10781, at *13, *14. Not only are the punitive damages 21,000 times the fine that
Rockwdll actualy received, they are over 260 timesthe highest fine ever imposed by the Cabinet —
$800,000. SeeKentucky Natural Resourcesand Environmental Protection Cabinet, Penalties, Land,
Air & Water 21 (Summer 1993). Thefact that the punitive damages are orders of magnitude greater
than the highest fine ever imposed by the Cabinet isfurther confirmation that Rockwell lacked fair
notice that it could be mulcted to the tune of $210 million. See Johansen, 1997 U.S. Dist. LEXIS
10781, at *16 n.8.
CONCLUSION

The Court should order the entry of judgment in favor of Rockwell. At aminimum, it should

require anew trial.
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