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| NTRODUCTI ON

The wearly retirees' position in this case anpbunts to the
follow ng: General Mtors prom sed that they al one, anong GM s hundreds
of thousands of enployees and retirees, would enjoy lifetinme vested
heal th benefits at no cost. |In accepting this astonishing claim the
district court did not rely on any ERI SA pl an docunent or other fornma
comuni cation sent to all early retirees. Instead, the court bel ow
focused entirely on informal statenents that did no nore than describe
the existing GMhealth plan in the nost general ternms. These inform
statenents, nmade by various GM personnel, were transmuted into 40, 000
i ndi vi dual enforceable "side agreenents" prom sing that existing |levels
of health benefits would be frozen forever.

This claim as the early retirees seem to recognize, is both
contrary to conmon sense and fraught with legal difficulties. To begin
with, Congress nade clear in enacting ERI SA that health benefits do not

vest, unless the enpl oyer has unanbi guously waived its statutory right

to amend or elimnate its plan. Yet the early retirees never offered
any evidence of an unanbi guous waiver of that right; in fact, the
formal ERI SA plan documents repeatedly stated that GM reserved the
right to amend its health plan at any tinme. Mor eover, none of the
informal statenments made to the early retirees contained a waiver of
GMs right to amend the plan. Finally, this Court and the other courts
of appeal s have consistently construed ERISA to reject clains to vested
heal th benefits based on such informal conmunications.

The early retirees deal with these problens |argely by ignoring
them  Thus, they never explain how their subm ssion can possibly be

squared with the bedrock principle that, as the Suprenme Court very



recently put it, "[e]nployers or other plan sponsors are generally free
under ERISA, for any reason at any time, to adopt, nodify, or term nate

wel fare plans.” Curtiss-Wight Corp. v. Schoonejongen, 1995 U S. LEXI S

1807 (March 6, 1995), at *10 (enphasis added). Simlarly, they are
unable to respond to this Court's repeated pronouncenents that any such
vesting requirenment nust be set out in the governing plan docunent.
And they have no answer to our contention that the informal statenents
underlying their clains were nothing nore than a wholly accurate
description of GMs current health benefit plan -- statenments that this
and other courts have uniformy held not to enbody an i mutabl e prom se
of future benefits.

Perhaps the nost telling defect in the early retirees' case is
their utter failure to grapple with the fact that inferences of
"vesting" based on informal statenents would create chaos in the
adm ni stration of ERI SA plans. Here, for exanple, the early retirees
do not seriously contend that GV ever nmeant to surrender its right to
amend its health benefits package. Yet, despite GMs intent not to
vest health benefits, despite GMs express reservation of the right to
amend in formal plan docunents, and despite GMs repeated practice of
anending its health plan to add co-paynments and deducti bl es, the court
below held that informal statements generally describing the plan
constituted a waiver of the right to anend and a pronmise to vest health
benefits forever.

The upshot of this astounding decision is that GM will now be
forced to admnister nore than 40,000 separate health plans, each

reflecting the benefits and restrictions in effect at the nonment of an



enpl oyee's early retirement. What is nore, GM has been stripped of any
discretion to tailor its health plan to encourage rational use; the
conpany has been exposed to tens of mllions of dollars in additiona
nmedi cal expenses annual | y; and existing GV enpl oyees and other retirees
may well find their benefits Iimted in order to fund the vested rights
of an unintentionally favored class. As Congress feared, no sensible
enpl oyer woul d adopt a health care plan in the face of this result.

In sum to prevail here, the early retirees nust persuade this
Court to disregard the intent of Congress, overrule G rcuit precedent,
create a conflict with the decisions of many other courts of appeals,
i gnore undi sputed evidence in the record that GM never unanbi guously
wai ved its statutory right to anmend its health plan, and sanction a
reginme in which thousands of retirees have no disincentive to waste
scarce health care resources. The Court should refuse to do so,
particularly at the behest of a group that concededly always has had,
and continues to have, access to excellent health benefits.

ARGUMENT

A The Early Retirees' Claim of Vesting Cannot be Reconcil ed
Wth the Plan Docunents and SPDs

1. As explained in our opening brief (at 13-15), the nodern case
| aw makes clear that courts should "not lightly infer the existence of

an agreenent to vest enployee welfare benefits." (Gable, 35 F.3d at

855. The early retirees take issue with this proposition, asserting
(at Reply Br. 12) that GMs "proposed rule has been inplicitly rejected
in every ERI SA case which required inquiry into ambi guous plan terns."

But the area of vesting is one that Congress specifically considered,



del i berately choosing "not to inpose vesting requirenents on welfare
benefit plans for fear that placing such a burden on enployers woul d

inhibit the establishnment of such plans.” Adans, 905 F.2d at 947

cited with approval in Curtiss-Wight, at *10.

Looking to this congressional determ nation, the courts uniformy
have nmade clear that "[t]o prevail [on a claimof vesting], Plaintiffs
nmust assert strong prohibitory or granting |anguage." Wse, 986 F.2d
at 938. And this Court's nost recent decisions have confirnmed that it
will avoid any approach "'that would have the effect of underm ning
Congress' considered decision that welfare benefit plans should not be
subject to a vesting requirenent.'" Gordon, 999 F.2d at 136. Whet her
or not the plan docunents nust use any particular formof words to vest
benefits, plaintiffs plainly carry a very heavy burden when they set
out to prove "that their enployer's ERISA plan contains a pronise to
provi de vested benefits.” Gable, 35 F.3d at 855.1/ In this regard, it

is significant that, as we stated in our opening brief (and as

1/ The decisions cited by the early retirees (at Reply Br. 12-13) as
inconsistent with this principle are not on point. I nt ernati onal
Resources v. New York Life Ins. Co., 950 F.2d 294, 301-302 (6th Gr.
1992), sinply remanded the case for a deternination whether vesting
shoul d occur "because this point was not addressed by the district
court and because we feel that it nerits further developnent”; the
Court said nothing about the sort of evidence relevant to this inquiry.
In Wite Farm "there was either no SPD or formal plan docunent, or
there was confusion as to what docunents constituted the plan" (Al day,
906 F.2d at 666); the Court's remand in that case did not specify the
circunstances in which benefits would vest. Wile the Court suggested
in Boyer v. Douglas Conponents Corp., 986 F.2d 999, 1005 (6th Cr.
1993), that extrinsic evidence could be considered to interpret an
anbi guous plan -- a situation not presented here -- the Court held that
the plan in that case unanbi guously did not vest benefits; the Court
declined to consider extrinsic evidence.

- 4 -



plaintiffs do not deny), this Court never has construed any plan to

vest welfare benefits. 2/

Plaintiffs thus entirely mss the point when they argue (at Reply
Br. 33-35) that an increase in costs cannot justify an enployer's
breach of a contractual guarantee of vested benefits. That, of course,
is not GMs subm ssion. Congress and the courts have declined to vest
benefits lightly precisely because increases in health costs are
"unpredictable" (More, 856 F.2d at 492), the size of those costs may
be staggering (see Wse, 986 F.2d at 937), and enployers therefore
surely will altogether forgo the creation of health plans if they have
"the slightest reason to suppose that future amendnents to the nedica
i nsurance coverage coul d be invalidated under ERISA." Misto, 861 F.2d

at 912. See Curtiss-Wight, at *16 (ERI SA's "l audabl e goal s" include

avoiding "risk" that plan would becone "forever unanendable"). This
principle requires use of interpretative rules that preclude vesting
absent the clearest indications of the enployer's intent.

2. It is easy to apply the governing rules in this case: GMs
pl an docunents and SPDs not only failed to vest benefits unanbi guously,
but also expressly reserved GMs right to anend (or termnate) the
health plan. The early retirees barely take issue with the first of
t hese propositions. They insist (at Reply Br. 6-7), however, that nost

SPDs did not contain a reservation of the right to amend and that those

2/ The only exception has been cases involving collective bargaini ng
agreenents, which are distinguishable for reasons stated in our opening
brief (at 15 n.7). Plaintiffs effectively concede this point, because
t hey have nade absol utely no response to our argunents.

- 5 -



that did were not distributed to enpl oyees contenplating retirenent.
Bot h of these subm ssions are wong.

Eirst, although an enpl oyer need not reserve its statutory right
to anend a welfare plan (see GM Opening Br. 14), it is undisputed that
ei ght of eleven SPDs distributed between 1965 and 1984 did contain such
reservations.3/ W cited in our opening brief (at 27-28) a host of
deci sions establishing that such a clause defeats a claim of vesting
even where the SPD al so contains | anguage indicating that benefits will
continue at conpany expense. The early retirees nmake no response to
this point and no attenpt to distinguish these decisions. Certainly,
for those plaintiffs retiring before |late 1974 and after m d-1985, the
application of that principle here is not fairly subject to dispute:
the reservations in the benefits booklets distributed during those

periods were italicized or otherwise highlighted, and no rational

person readi ng those docunents could form the inpression that GV was
surrendering its statutory entitlenent to amend the plan. The best
proof here is the docunents thenselves, and we urge the Court to read

them See Swinney v. Ceneral Mdtors Corp., No. 93-3872 (6th Gr. Jan.

26, 1995), slip op. 15 n.4 (reservation placed beneficiaries on notice

of possi bl e plan changes).

3/ Plaintiffs contend (at Reply Br. 24) that the disclainmer in the
1977 and 1980 retiree SPDs -- that the plan is "subject to change in
the future"” -- reserved only GMs right to inprove the plan. But this
is a msreading of unanbi guous text, and it can hardly be the case that
GMs inprovenent of the plan in the past (coupled, of course, wth
i ncreases in co-paynents and deductibles) precludes it fromincreasing
enpl oyee and retiree contributions in the future. W explained in our
opening brief (at 26 n.16) that the Fifth Crcuit reached precisely
that conclusion in Wse, 986 F.2d at 937, and plaintiffs nake no
attenpt to distinguish that decision.

- 6 -



Second, there can be no doubt that the 1977 and 1980 retiree SPDs

containing reservations of GMs right to amend also were wdely
di stributed to enployees prior to their retirenment. In our opening
brief (at 4) we cited substantial and uncontradicted evidence of
distribution; the early retirees make no attenpt to explain it away. 4/
They instead assert (at Reply Br. 6) that "it was not a 'routine'
practice to distribute retiree booklets before retirenment.” Not
surprisingly, the evidence they cite does not support this proposi-
tion.5 And they do not deny, as we denonstrated in our opening brief
(at 29), that many plaintiffs thensel ves acknow edged receiving and
reading the retiree SPDs prior to retirenent. At a mninmum then, it

is plain that early retirees throughout the workforce received SPDs

4/ Nor could they. See, e.qg., Tr. V(B), at 11 (GM personnel "went
t hrough the book ['Your Benefits in Retirenent'], and | handed it to
t he enpl oyee and as we went through each section, after we were done,
| said we will * * * briefly go through each section but I want to give
you a honework assignment. | want you to read this fromthe front to
back and come back with any specific questions you nmight have."); Tr.
VI(A), at 19 (at exit interviews "we would make ['Your Benefits in
Retirement'] available to thenmt); Tr. XV(A), at 31-32 ("when we would
prepare their retirenent folder the one handout * * * that we gave to

each and every enployee was the benefit booklet, 'Your Benefits in
Retirenent.' * * * |t was our comon practice to do that. In fact, we
went a step further. W would staple our business card to the front of
the benefit booklet. * * *  That way if the retiree or potential
retiree had any question during the process or even after retirenent
had been processed, we urged themto feel free to give us a call.").

5/ Plaintiffs cite the testinmony of five retirees. O these, one

acknow edged that he did receive a copy of "Your Benefits in Retire-
ment" (Tr. 1V(B), at 13), one acknow edged that he "saw' the bookl et
(Tr. VI (A, at 72), one acknow edged that the booklet was available to
"anyone who saw fit to obtain one" (Tr. I11(B), at 31), and one could
not renmenber whether he received the booklet (Tr. VI(A), at 72). Only
one testified that he did not receive a copy. Tr. XVI(B), at b57.
Another witness testified that active enpl oyee booklets routinely were
mail ed to active enpl oyees, but said nothing about whether retiree SPDs
were given to enployees contenplating retirenment. Tr. 1V(A), at 68.

-7 -



containing GMs reservation of a right to amend, and that all of them

were on notice of that right. Spraque 111, 857 F. Supp. at 1189.6/

See also Gordon, 999 F.2d at 137; Curtiss-Wight, at *19 ("plan

docunents" are available "for inspection"). And wholly apart fromthe
i ssue of distribution and notice, GM cannot reasonably be deened to
have "waived" a right that it expressly reserved in published docu-
nent s.

3. Even if the plan or SPDs here were anbiguous and it was
appropriate to examne extrinsic evidence, the early retirees have
entirely failed to rebut GMs showing that its understanding of the
plan is correct. 1In fact, the early retirees have failed to establish
that any of the relevant considerations supports the conclusion that
the plan vests benefits under any |egal standard.

While plaintiffs (at Reply Br. 25) nmake hints to the contrary,
there can be no doubt that GM never intended health benefits to vest as

to any early retiree.7/ Plaintiffs do not (and could not) deny that

6/ While the district court determ ned unequivocally in Sprague |
that SPDs containing reservations were generally distributed, its
findings in Sprague Il were nore equivocal. Plaintiffs suggest that
the latter conclusion should be given greater weight because it cane
after the developnment of a full trial record. But the court's |ast

word on the subject cane in Sprague 111, where -- after trial -- it
reaffirmed the conclusions reached in Sprague I. See 857 F. Supp. at

1189. The district court necessarily believed that SPDs including
reservation clauses were generally distributed to retirees; it rejected
the general retirees' estoppel claim precisely because they had
recei ved those docunents. See ibid.

7/ We explained in our opening brief (at 30) that GM officials
uniformy and consistently testified that GM never intended health
benefits to vest as to any retiree, and the early retirees do not
chal  enge that testinony. The district court acknow edged that the
"evi dence support[s] GMs claimthat it did not subjectively intend to
offer early retirees a special health care program" Sprague |1, 843

- 8 -



consi stent past practice -- GVMs repeated exercise of the right to
anend the plan by increasing co-paynments and deductibles, and the
failure of anyone to object when GM did so -- unanbi guously supports
GMs view And while plaintiffs assert (at Br. 20-21) that the
reasonabl e understandi ng of the beneficiaries is controlling, they nake
no attenpt to show that beneficiaries could reasonably have believed
the plan to vest benefits when they were aware from experience that
benefits changed over tine and were on notice from the SPDs that GM
reserved the right to nmake changes.

B. I nformal Conmuni cati ons Cannot Vest Welfare Benefits

1. The clainms of the early retirees fail for another, indepen-
dently-sufficient reason. Those clains rest entirely on statenents
outside the plan docunents and SPDs. But the law is clear that such

"occasional corporate comunications" (Curtiss-Wight, at *17) --

whether witten or oral -- cannot vest rights to welfare benefits. As
the Suprene Court recently explained, "ERI SA already has an el aborate
schene in place for enabling beneficiaries to learn their rights and

obligations at any tine, a schene that is built around reliance on the

F. Supp. at 306 (enphasis in original). The purportedly contrary
evidence cited by plaintiffs (at Reply Br. 25) is wholly off the point.
Wiile the former director of GMhealth care testified that GM personne
general |y "enmphasi z[ ed] the positive" when describing the health plan
(id. at 305), he nowhere suggested that GV i ntended benefits to "vest."
The speculation of a single GM staff attorney that GM m ght have
difficulty prevailing in litigation was prem sed on the conclusion that
GM had not "stressed the possibility of 'negative' program changes"
(id. at 305); needless to say, that speculation was inconsistent with
the views of others on GM s |l egal staff (see TX 782; Tr. XV(B), at 6),
was prem sed on a legally erroneous view of what enployers nust do to
reserve their right to make plan changes -- and did not, in any event,
say anything about GMs intent to vest plan benefits.

-9 -



face of witten plan docunents.” Id at 9 (first enphasis in

original). The early retirees' only response on this score is their
bi zarre decl aration that GV has "acknow edg[ed] that no ERI SA case has
prohi bited vesting in these circunstances."” Reply Br. 10. That
assertion is denonstrably w ong.

In fact, as we explained at sone length in our opening brief (at
16, 32-34), courts of appeals wuniformy have held that witten
statenments outside the fornmal ERI SA docunments (the plan and the SPDs)
cannot supersede the terns of an ERI SA plan. Thus, we noted that in
Gable, 35 F.3d at 854, retirees nmade a claimidentical to the one here,
asserting that their rights had been vested by witten benefits
sunmari es stating that "the conmpany woul d 'continue [health] [c]overage

for you during the remai nder of your lifetinme at conmpany expense. In
an opi nion by Judge WIKkinson, the Fourth Crcuit enphatically rejected
this claim explaining that "[w]lere we to hold that other conmmunica-
tions could nullify [the witten terns of the ER SA plan], plan
docunents would no longer serve to ensure predictability as to
enpl oyers' future liabilities, and 'consequently, substantial disincen-
tives for even offering such plans would be created.'"” 1d. at 857.
The Second G rcuit reached the sane conclusion in More, 856 F.2d
at 490-492, perhaps the leading case in the area and one that this
Court has cited with approval. See Misto, 861 F.2d at 908 n.6. On
facts that were, again, substantially identical to those here, retirees
in Moore clainmed that their rights to health care had been vested by
letters and benefits presentations "describ[ing] these benefits as

being for the enployee's '"lifetine," and '"at no cost.'" 856 F.2d at

- 10 -



490. Rejecting this claim Judge Wnter wote for the court that
"Congress intended that plan docunments and the SPDs excl usively govern
an enpl oyer's obligations under ERI SA plans.” 1d. at 492.

Simlarly, in Alday, 906 F.2d at 662-665, the Eleventh G rcuit
rejected a claim that health benefits could be vested by extra-plan
witings, including one stating "that wupon retirement '[h]ealth
insurance [is] available to you and your dependents at a nodest cost.'"
Id. at 662-663. The court explained that "any retiree's right to
lifetinme medical benefits at a particular cost can only be found if it

is established by contract under the terns of the ERI SA- governed

benefit plan docunent."” 1d. at 665 (enphasis added). And in Borst, 36

F.3d at 1323, the Fifth Grcuit held that extra-plan witten statenents
-- including a letter from the chairman of the enployer's board of
directors -- could not create enforceable rights. The court stated
that "an oral agreement cannot sustain a cause of action under ERI SA
* * * This reasoning extends to witten nodifications or promses
whi ch are not, and do not purport to be, formal anendnents of a plan

following the procedures required by [29 U S.C ] section 1102(b)(3)."

See Qurtiss-Wight, at *16-20. This rule cannot be circunvented sinply
by | abeling the claimone for breach of contract.

We are not aware of any case in which any court has held welfare
benefits vested by statenents -- whether witten or oral -- appearing
out side the plan docunents or SPDs, and plaintiffs have not purported
to cite one. Nor have they nmde any attenpt to distinguish the
controlling cases discussed above (and in our opening brief); their

reply brief does not so nmuch as cite Mwore, Al day, or Borst.

- 11 -



2. This Court enphatically applied the rule agai nst use of extra-
plan statenents in Misto, 861 F.2d at 909-910, holding that oral
statenments are particularly defective and never may vest welfare
benefits. The early retirees evidently recognize that this is the | aw
They contend, however, that this principle does not apply here because

all early retirenent agreenents were in witing in the form of
statenments of acceptance."” Br. 2 (enphasis in original). They
maintain that this fact alone neans that all nenbers of the class
received witten "benefits representations.” ILbid; see id. at 3.8/
This Houdini-like effort to escape the force of Musto is fruitless. To
begin with, the early retirees are wong even in their description of
the statenents of acceptance: the "benefits" referenced in the

statements plainly are retirenent -- that is, pension -- benefits, not

heal t h benefits. 9/

8/ In fact, not all nenbers of the class signed witten statenents of
acceptance. As plaintiffs thenselves recognize later in their reply
brief (at 30 n.14), nmenbers of subclass 3 signed only statenents of
intent to retire; nmenbers of subclass 4 signed nothing at all

9/ This is manifest on the face of the so-called short-form state-
nments of acceptance. These typically stated that "[n]anagenent has
di scussed with nme the possibility of retiring under the Special Early
Retirement Provisions of the General Mtors Retirenment Program for

Sal ari ed Enployees. | have evaluated the benefits applicable to ne
under the provisions of the Program and am agreeable to accepting
Special Early Retirenment effective . I  understand that
i npl enentation of this retirenent is subject to the necessary
approvals." Sprague |1, 843 F. Supp. at 300 (enphasis added). The

Retirement Program referred to in the form paid pension benefits;
heal th care was provi ded under the separate CGeneral Mdtors Health Care
I nsurance Program in which all GM "consent"” retirees (including those
taki ng special early retirenents) participated. The fornis reference
to "benefits applicable to ne under the provisions of the Progrant
therefore necessarily refers to pension benefits, which were greatly
enhanced for early retirees. The district court's conclusion to the
contrary -- which, as a matter of contractual interpretation, is

- 12 -



More fundanentally, whatever the neaning of the statenents of
acceptance, the early retirees' contention is entirely frivolous. It
i s undi sputed that the statenents of acceptance do not renotely set out
the terns of the purportedly vested health care plan. In this setting,
the Misto rationale is expressly applicable:

It is not always easy to deternmi ne exactly what a benefit plan

says even when the |anguage of the plan has been reduced to

witing. |If the terns of these often conplex plans could be nade
to depend upon evidence as to oral statenments * * * the degree of
certainty that Congress sought to provide for would be utterly

i mpossible to attain.

Misto, 861 F.2d at 910 (enphasis added). Because the ternms of the

vested rights that plaintiffs claim would, in the cases of nany

retirees, have to be determned by reference exclusively to oral

benefits descriptions, the principle of Misto controls. O course

even if plaintiffs' clainms relied on informal witten statenents, they

still would | ose under cases such as Gabl e, Mdore, Al day, and Borst.

3. Against all of this, the early retirees make two exceedingly
feeble argunents in support of the contention that extra-plan
statenents may create vested benefits. First, they say, "'it is
settled law that an enployer and an enpl oyee may contract for post-
enpl oyment wel fare benefits.'" Br. 14, quoting Wite Farm 788 F.2d at

1191. But Wite Farm did not suggest that extra-plan statenents are

subject to review de novo -- was prem sed on GMs practice of giving
informati on about all of its benefits prograns to persons contenpl ating
retirement. See id. at 307-308. That enpl oyees took all avail able
benefits into account when nmaking a retirenent decision, however,
hardly converts those benefits into aspects of the "Retirenent
Program" There is no evidence that the so-called | ong-formstatenents
of acceptance (see id. at 300) were intended to differ in any
substantive way fromthe short-form statenents.
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enforceable; to the contrary, this Court there held that "the parties

may thensel ves set out by agreement or by private design, as set out in

pl an docunents, whether retiree welfare benefits vest." 1d. at 1193

(enmphasi s added). See Musto, 861 F.2d at 907 (enphasis added)
(describing Wite Farm as remandi ng "for consideration of the question

whet her an agreenment or 'private design' set out in the governing plan

docunent provided for the vesting of welfare benefits on retirenment").
Plaintiffs also cite GII, 981 F.2d at 860. But the Court there
observed, in rejecting a claimthat benefits had vested, that a "court
must | ook to the | anguage of the "witten instrunent' establishing the
wel fare benefit plan required by ERI SA "

Second, the early retirees parrot the district court's reasoning
that, just as an SPD may prevail when it is inconsistent with the plan
docunents, so informal benefits statenments nmay prevail when they are
inconsistent with an SPD. Reply Br. 18-20. |In fact, this Court has

explicitly left open the question whether even an SPD nay vest welfare

benefits (see Musto, 861 F.2d at 905-906), expressing considerable

skepticismon the point. See id. at 905 (such a conclusion "would seem
to conflict with what is said in ERISA (the plan nust be established
pursuant to 'a witten instrunent,' of which the participants are to be
furnished a 'summary')"). But even leaving that aside, plaintiffs
cannot by wi shful thinking convert informal benefits descriptions into
t he equivalent of formal SPDs. As we explained in our opening brief

(at 24-25 & n.24), SPDs are paranount because Congress nmde them so

"intend[ing] that plan docunments and the SPDs exclusively govern an

enpl oyer's obligations under ERI SA plans." Moore, 856 F.2d at 492
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“"[1]n the words of a key congressional report, '[a] witten plan is to

be required in order that every enployee nay, on exanm ning the plan

docunents, determ ne exactly what his rights and obligations are under

the plan."" CQurtiss-Wight, at *18, quoting H R Rep. No. 93-1280, p.
297 (1974) (enphasis added by the Court). Plaintiffs' departure from
that principle would turn ERISA on its head by attributing the greatest
significance to the least formal and |east precise statenent of

benefits, an approach that would | ead to chaos in the adm ni stration of

plans. See Curtiss-Wight, at *17-18.
C The Extra-Plan Statenments Did Not Prom se Vested Benefits
1. Even if extra-plan statenents could vest welfare benefits, the
early retirees offer virtually no reply to the denonstration in GMs
opening brief (at 22-23, 37) that the statenments upon which they rely
here did not make any commtnent at all. They observe (Reply Br. 4)
only that certain of the extra-plan statements indicated that "[t]he

follow ng provisions will apply during the period of your retirenent."

But this is wholly nonresponsive to our argunment. On its face, this
statenent sinply -- and accurately -- described the health plan then in
effect, which continued benefits throughout retirenent. In contrast,

the early retirees do not (and could not) assert that they were told
that the health plan would not be anended, that the health benefits
were vested, or that the health coverage was "paid up."

In our opening brief (at 23-24, 37), we explained that this and
other courts unifornmy have held that |anguage virtually identical to
that in the benefits summaries here, whether appearing in SPDs or in

extra-plan statenents, nust be read as describing the existing ternms of
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the plan rather than as guaranteeing no change in future benefit
| evels. Renarkably, the early retirees nmake no attenpt to distinguish
t hese deci si ons. Nor do they nmke any attenpt to explain away this
Court's clear holding in Misto that a witten extra-plan statenent nay
give rise to vested rights, if at all, only if it "prom se[s] that al

of the enployee's nedical insurance premuns would be fully and
permanently 'paid up' upon retirenment, regardl ess of how the nedical
i nsurance policy mght be anended thereafter.” 861 F.2d at 907. See
id. at 908. Nor do the early retirees deny that, as we denonstrated in
our opening brief (at 22-23), their approach would nean that every SPD

describing the availability of benefits in retirenent would have the

effect of vesting those benefits. And while not disputing that

existing GM coverages made use of co-paynments and deductibles,
plaintiffs make absolutely no attenpt to explain how an infornal
assurance of continued health care at "no cost" possibly could have

been nmeant to exclude such charges. 10/

10/ The early retirees recite (at Reply Br. 24) the district court's
conclusion that the 1988 plan nodification was a mmjor change. But
neither they nor the district court offer any explanation of how the
phrase "no cost" can be read to permt the pre-1988 co-paynents and
deducti bl es, which included paynents for npbst nmedical services not
approved in advance, while excluding those inplenented in 1988; the
court sinply asserted that "no cost" nmeant "no added cost." By the
sane token, plaintiffs have offered no theory explai ning how CVEP coul d
have vested. Since participation in that program always has required
beneficiaries to make substantial paynents, it is inpossible to see how
CMEP coul d be included within a "prom se" of coverage "continued at no

cost to the enploye[e]" (Sprague Il, 843 F. Supp. at 311). | ndeed
plaintiffs' counsel conceded as nmuch at trial. See Tr. VII(B), at 41-
42, 52. Moreover, the "lifetinme" and "no cost" references in the

benefits statenments upon which plaintiffs rely referred only to the
basi ¢ health care coverages, not CMEP
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Finally, the early retirees do not deny that there can be no
vesting for enployees whose benefits descriptions noted that GM
reserved the right to change the plan -- and they al so do not deny that
many benefits docunents contained such reservations. I nstead, they
contend (at Reply Br. 4) that some of them did not receive these
docunent s. But that assertion is flatly contradicted both by the
record and by the district court's findings. The court below noted a
substantial nunber of specific retirees who "had seen and studied [such
a] docunent before" retirement (Sprague Il1, 843 F. Supp. at 281), or
who were told "very specifically" that "benefits were subject to
change" (id. at 282), or who "received" such docunents (id. at 283),
and noted as well the testinony of GM personnel officials that such
docunents were distributed at various |locations as a matter of
corporate policy. 1d. at 298; see id. at 290. Plaintiffs have offered
no theory that would permt recovery by any early retiree who was on

notice of such a statenent. See Curtiss-Wight, at *15-21. The

assertion (at Pl. Reply Br. 4) that few of these docunents were found
in the "sanple files" is conpletely nonprobative: t hese sanpl es
contai ned docunments taken from particular personnel and retirenent
files that recorded information specific to the individual enployee,
and typically did not contain material provided to enpl oyees generally.

2. The early retirees' alternative argunent (at Br. 16-17) that

the benefits statements thensel ves constituted a nmultitude of i ndividu-

al plans or plan amendnents is ridiculous. |In plaintiffs' view, one-
line phrases in the benefits statenments -- to the effect that "[c]over-
age after retirenent will be continued at no cost to the enploye[e]"
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(Sprague 11, 843 F. Supp. at 311) or "[y]our present coverage will be
continued on a Corporation paid basis" (id. at 314) -- are ERI SA pl ans.
If this were so, any casual remark by an enpl oyer, whether witten or
oral, would be enforceable as a plan. This would fly in the face of
t he congressional determnation that welfare benefits should not be
vested lightly, would nake plan adm nistration a practical inpossibili-
ty, and accordingly "the degree of certainty that Congress sought to

provide for would be utterly inpossible to attain." Misto, 861 F.2d at

910. See CQurtiss-Wight, at *16-17. It therefore cones as no surprise
that, as the decisions cited in our opening brief (at 38-39 & n.26)
establish, courts uniformy have rejected plaintiffs' argunent.

D. GM's Position is Supported by the District Court's Findings
and the Record

The early retirees' contention (at Reply Br. 22-24) that GMis
chal l enging the district court's factual findings is incorrect -- and
ironic, given the frequency with which plaintiffs thensel ves depart
both fromthe record and fromthe district court's factual concl usions.
In fact, nost of GMs argunments are directed at questions of |aw or at

the application of |law to undisputed facts, although where the district

court's factual findings are inconsistent -- for exanple, regarding the
distribution of certain SPDs (see note 6, supra) -- recourse to the

original record is necessary.

As for the particular areas where the early retirees assert (at
Reply Br. 22-23) -- without citation either to the district court's
factual findings or to the record -- that GM has departed from the

district court's findings, we point out the follow ng:



(1) As we already have explained (at 11-12), plaintiffs’
contention that all early retirees received witten statenents of

heal th benefits is an exercise in deception. It was the statenents of

accept ance (which said nothing about health care and were not signed by
all retirees, see note 8, supra) that were in witing; it is undisputed

that many of the benefits descriptions were oral.

(2) GMs argunent that the statenments of acceptance referred only

to the pension programinvol ves an issue of contract interpretation, a

guestion of law, and is subject to de novo review. See note 9, supra.

(3) As we already have explained (at 6), the district court's
findings regarding the distribution of the 1977 and 1980 retiree SPDs
are inconclusive; there is overwhel m ng evidence that those SPDs were
widely distributed to enpl oyees contenplating retirenent.

(4) Plaintiffs deny that nmany plan docunents over a period of

twenty years reserved GMs right to amend the plan. |In fact, as we
explained in our opening brief (at 2-3, 17-19 & nn.8, 10) and as
plaintiffs do not dispute, the underlying plan docunents, certificates,
and benefits summaries uniformy stated that the plan coul d be anended.
It also is undisputed that eight of the eleven SPDs distributed during
the relevant period contained such |anguage; as we have explained,
these SPDs were w dely distributed even during the 1974-1985 tine
period that has beconme the focus of plaintiffs' argunent. And the
changing terns described by these docunents clearly denonstrated the
dynam ¢ and evol utionary nature of the plan.

(5 As we have explained (at 15), both the district court's

factual findings and the record establish that many of the benefit
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descriptions provided to early retirees contai ned express reservation
provi si ons.

(6) Plaintiffs take issue with what they characterize as "GMs
argunent that there was not the requisite 'lifetinme' |anguage in many
benefit explanations because they only contained the phrase 'upon
retirement,’” when in fact the nmmjority of those statenents also
contained the introductory phrase 'during the period of your retire-

nent . This contention msperceives GMs |egal subm ssion, which is

that all of the benefits summaries, expressly including those that

contained what plaintiffs describe as "lifetinme" |anguage, sinply

sunmari zed the terns of the existing plan.

(7) Plaintiffs take issue with GMs characterization of the
benefits summaries as informal because they assertedly were "the
primary source of information about health care." In fact, it is
i mpossi bl e to understand how the summaries could have been the primary
source of such information when they say nothing about what benefits

are provided, referring instead in the nobst conclusory ternms to

"present coverage" (Sprague |1, 843 F. Supp. at 314) or "[f]ull basic
health care coverages" (id. at 279) -- which, of course, required

anyone who wanted to know what coverage was provided to consult the
SPDs or plan docunents. But that is not our principal point: t he
written and oral benefits summaries are informal because they are not
ERI SA docunents and therefore cannot give rise to vested rights. See

Curtiss-Wight, at *15-21.




E. GM is Entitled to Judgnent on the Estoppel dains as a
Matter of Law

The early retirees' arguments on estoppel entirely fail to cone
to grips with our subm ssion. Even assumi ng that an estoppel theory is
avai l abl e under ERISA -- and plaintiffs manifestly have not shown that
to be the casell/ -- plaintiffs have failed to prove that GM nade fal se
statenents, that they reasonably could have relied on statenments that

GM did nmake, or that they did in fact detrinentally rely on any GM

st at enent .

First, on the question whether a fal se prom se or other assurance
was nade, it is clear that the statenments that plaintiffs cite
including the so-called "Mrris nenorandum™ were fully accurate
descriptions of the then-existing plan terns. There was absol utely
not hi ng deceptive in GMs advising prospective retirees that they would
continue to participate in the GMhealth care programafter retirenent.
In doing so, GM necessarily described (in brief and conclusory ternmns)

the operation of that program But as we explain above, GM never

suggested that the plan would not be changed. 12/

11/ Plaintiffs do not deny, as we explained in our opening brief (at
40-41 & n.29), that this Court has never enforced an estoppel claim
under ERI SA Nor do they deny (indeed, they acknow edge at Br. 25
n.10) that other courts have permtted estoppel clains only when the
statenent relied upon clarified the terns of an ambi guous plan, which
expressly was not the basis for the district court's decision here.

12/ The early retirees conplain that GMdid not "stress[]" that the
pl an could be changed. Reply Br. 28 (citation omtted). But that
possibility was expressly noted in plan docunents, in SPDs, in benefits
sunmari es and i nsurance certificates given to enpl oyees (see GM (peni ng
Br. 18 n.8, 19 n.10), and in many benefits statenents distributed
i medi ately prior to retirement -- and, of course, the plan did change
wi th increased charges over the years. Mre fundanmentally, the early
retirees' argunment serves to underscore their m sunderstanding of the
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Second, the early retirees evidently recognize that, under this
Court's decisions, a retiree cannot reasonably rely on extra-plan
statenments when a right to anend the plan is reserved in SPDs or basic
pl an docunments. And as we have explained, plaintiffs' contention that
there was no such reservation in the ERI SA docunents here (as well as
in many of the informal benefits statements) itself is, in plaintiffs
words, "an inpermssible attack on the totality of the findings in

Sprague 1I1. Reply Br. 28. Wether or not GMintended to encourage
early retirement by informng enployees that they would continue to
participate in the health plan after retirenment, plaintiffs presented
with a reservation of rights in the SPDs or plan docunents -- and aware
of the continuous evolution of their health plan -- could not reason-
ably have twi sted GMs general statements into assurances that the plan
itself would not be anmended.

Third, we explained in our opening brief (at 40) that it could not
be the case that an early retiree who otherw se would have stayed on
the job left only because of assurances that the plan's co-paynents,
deducti bl es, and prem uns woul d not change, since an enpl oyee concerned
about changes in the health plan could not have avoi ded those changes
by refusing to retire. In reply, plaintiffs assert (at Br. 29) that
"[i]n departing early they forfeited the right to earn future salary

and pension benefits which woul d have hel ped to conpensate for any new

health care costs.” But the district court rejected precisely that

| aw. under ERI SA the enpl oyver need not expressly reserve its statutory
right to anend at all. let alone "stress" it, to retain the power to
change or terninate a plan. See id. at 14.

- 22 -



argunent when it was presented by the general retirees. See Sprague
11, 857 F. Supp. at 1189 (faced with argunent that "workers who
retired at 65 m ght have worked | onger to accunul ate greater assets had

they not been assured lifetine health care at GM s expense,"” the court
concluded that "[t]his is nere specul ation").

The other evidence that the early retirees did not rely on any
asserted prom se of unchanging health care is conpelling. W explained
in our opening brief (at 40), and plaintiffs do not deny, that their
hand- pi cked witnesses failed to testify that they left the job because
of prom ses that co-paynments, deductibles, and prem unms would not
change. Prior to retirenent very few plaintiffs asked about health
care at all, and those who raised the subject did not seek assurances
about deducti bl es, co-paynents, and premuns. See, e.qg., Tr. II(A), at
31; Tr. 1I(B), at 26; Tr. V(A), at 92; Tr. V(B), at 19; Tr. X(A), at
12, 36, 38. See also Spraque Il, 843 F. Supp. at 281-282 (prospective
retirees only "occasionally asked" about health care), 289 ("[o]nly
about ten percent of retirees had questions about health care"), 292
("[glenerally health care was not discussed"), 297 ("'health care was
not * * * an issue at all'"). Indeed, there is no evidence that any
enpl oyee who signed a statenment of intent to retire prior to announce-
ment of the health plan changes in 1988 -- including some who retired
after the changes went into effect -- sought to rescind it afterwards.
In these circunstances, relief on an estoppel theory is unavail able.

F. This Court Should Reverse the Cass Certification

W denonstrated in our opening brief that class certification was

i nappropriate here, because the early retirees' contract and estoppe
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clains necessarily depend upon proof unique to each plaintiff rather
than "questions of law or fact [that] are conmon to the class." Fed.
R Gv. P. 23(a). Plaintiffs' response to that argunent is feeble
I ndeed, they do not even nention a recent Seventh Circuit case that
held class certification inproper on virtually identical facts.

Retired Chicago Police Ass'n, 7 F.3d at 596-598, discussed at GV

OQpeni ng Br. 49.13/

Al though plaintiffs assert that there are "indisputably" both
common questions of law and fact (Reply Br. 30), they identify only
one: "the neaning and effect of the early retirenment agreenents as
evi denced by the statements of acceptance which nenbers of subcl asses
1 and 2 were uniformy required to sign." lbid. But, as noted above,
the statenents of acceptance say nothing about free lifetinme health
care coverage. See page 11, supra. I ndeed, plaintiffs have never
claimed otherwise; rather, they alleged at trial that the general
| anguage "benefits applicable to nme" in the statenents of acceptance

i ncor porated individualized comunications nmade to each early retiree

al | egedly prom sing unreduced health benefits. See Sprague |1, 843 F

13/ Rat her than responding to our argunents, plaintiffs pin their
hopes on deferential appellate review See Pl. Reply Br. 29-30, 32
But review for abuse of discretion does not nmean no review at all. See
Fal con, 457 U S. at 161. Moreover, the district court never offered
any defense of class certification that would be entitled to deference.
The opinion in Sprague Il restated, w thout explanation, the conclusory
determ nations in the court's class certification order dated Novenber
4, 1991, and anended April 9, 1992. See 843 F. Supp. at 271-272. In
t he Novenber 4 order, the court nerely recited the | anguage of Rule 23

after invoking the phrase "[t]he court finds.”" In the April 9 order
the court did nothing nore than "nake explicit [that] the class is
certified under Rule 23(b)(2)." Nei t her order nmade actual findings of

fact or otherw se explained how the requirenents of Rule 23 could be
nmet by the early retirees' clains in this case.
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Supp. at 302. Thus, plaintiffs' contract and estoppel clainms depend

entirely on specific oral or witten statenents nade to each early

retiree; neither the statenments of acceptance nor any other conmon
communi cation provide any support for these clains. 14/

Plaintiffs' position nmakes a nockery of Rule 23. The class here
covers people who retired at dozens of different GM plants over a
period of 20 years; included are class nenbers (e.g., everyone who
retired after 1985) who received SPDs stating in italic type that the
heal th plan could be changed at any tine; included are class nenbers
who acknow edged that GM had reserved the right to anend its plan;
included are class nenbers who never received any informal communi-
cations about their health benefits in retirenent; included are class
menbers who intended to take early retirenment regardless of the
possibility that changes in co-paynents and deductibles m ght be nade
in the future; included are class nenbers who never even signed a

statement of acceptance (subclasses 3 and 4); indeed, included are

class nenbers who took or agreed to take early retirenent after GM an-

nounced the changes to its health care coverage in 1987! See, e.q.

Spraque 11, 843 F. Supp. at 270.

Plaintiffs try to pass off the significant differences anong the
40,000 cl ass nmenbers as nere "factual variations.” Reply Br. 31 n.15.

But the factual differences in this case are hardly inmaterial and do

14/ Plaintiffs' assertion (Reply Br. 31 n.16) that GM waived its
repeated objection to classwide treatnent of the estoppel clains is,
typically, not supported by the record. The fact that GM agreed that
the district court could adjudicate the estoppel clains on the basis of
the record developed in Sprague 11 hardly nmeans that GM no | onger
opposed deci di ng those fact-bound clains on a classw de basis.
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not relate sinply to danmages.15/ Proof of each early retiree's claim
depends entirely on (a) what was said to that early retiree, (b) what
ot her know edge that retiree had about GMs health plan, (c) how a
reasonabl e person woul d have understood the informal comunication in
[ight of that other know edge, and (d) whether the communication was
material to that retiree's decision to accept early retirenent.
Plaintiffs have yet to explain how evidence that one early retiree re-
ceived a particular conmunication in a particular context could
possi bly support relief to another early retiree who received a differ-
ent conmunication in a totally different context.

I ndeed, even as to the class representatives, the differences on
critical questions of proof were enornous. There were 451 class

representatives, 200 picked at random and 251 "self-selected" by

plaintiffs. Sprague Il, 843 F. Supp. at 272. Significantly, none of

plaintiffs' witnesses at trial were fromthe randonly sel ected agroup.

Yet, even anong plaintiffs' hand-picked subset of w tnesses, sone early
retirees admtted that they received formal docunents prior to
retirenent stating that GV reserved the right to nake health plan
changes (Tr. 11(B), at 4; Tr. IV(A), at 22-23; Tr. IV(B), at 24), other
early retirees acknow edged that co-paynments had increased during their

enpl oynent (Tr. XVI(B), at 38), others stated that no one had ever

15/ The early retirees suggest that individual differences can be
dealt with in separate damages proceedings. Reply Br. 31. But this
ignores the district court's injunction requiring GMto provide free
lifetime health care coverage to the entire class, irrespective of
whet her particular class nmenbers can show that they in fact forned a
"side agreenment” with GMor in fact relied on any special promse in
deciding to retire.
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prom sed them special health benefits in retirement (Tr. 11(B), at 17-
18; Tr. XVI(B), at 44), and still others testified that these details
had no material effect on their decision to retire (Tr. VI(A), at 58).

Plainly, to grant vested health benefits to 40,000 class nenbers based

on evidence such as this is class action litigation run amok, with no
attenpt to satisfy the requirenments of Rule 23 and no senbl ance of
fundanent al fairness.

Not surprisingly, the authorities cited by plaintiffs lend no
support to their position. One of their principal cases held that
class certification was not proper where a plaintiff alleging race dis-
crimnation presented evidence concerning individualized transactions,
since "grievances of other enployees simlar to those asserted by

plaintiff" do not satisfy Rule 23. Patterson v. General Mtors Corp.

631 F.2d 476, 481 (7th Cr. 1980):
The issue of whether a particular job assignnent or pronotion
deni al was discrimnatory woul d depend upon any nunber of factors
peculiar to the individuals conpeting for the vacancy * * * .
Each disciplinary action would present a different set of facts
for each enpl oyee.
The other cases cited by plaintiffs confirmthat class certifi-
cation is not appropriate in a case such as this, "where no one set of
operative facts establishes liability, [or] no single proxinate cause

equally applies to each potential class nenber and each defendant.”

Sterling v. Velsicol Chemical Corp., 855 F.2d 1188, 1197 (6th Grr.

1988). Unlike a claimof race discrimnation, a claimthat GV entered
into side agreenments with various early retirees based on diverse

i nformal communi cati ons over a period of many years is not "peculiarly



class discrinmnation." Senter v. Ceneral Mtors Corp., 532 F.2d 511,

524 (6th G r. 1976).

Finally, plaintiffs denonstrate a fundanmental m sunderstandi ng of
Rule 23 in claimng that GV inproperly seeks to "have it both ways."
Reply Br. 30. The lawis clear that there is a comobn basis for GMto
prevail: the early retirees have not pointed to any unanbi guous wai ver

of GMs statutory right to anmend, and GM's ERI SA pl an docunents clearly

reserved that right. By contrast, the early retirees have failed to
identify any common basis for ruling in their favor. In these

circunstances, the district court's decision to award i njunctive relief
to 40,000 class nenbers, vesting unreduced health benefits forever, was
a gross abuse of discretion.
* ok ok k%
W refer to GMs opening brief throughout this reply brief because
we there cited innunerable decisions that establish the principles

controlling in this case. The significance of those principles was

enphatically confirmed by the Suprene Court in Curtiss-Wight. Yet the
early retirees make virtually no response to our subnissions and no
attenpt at all to distinguish the many di spositive authorities cited in
our opening brief. Sinmply stated, the early retirees have tried to
sell this Court a pig in a poke -- urging that they shoul d be accorded
lifetime vested benefits w thout bothering to explain how the result
can be reconciled with settled ERI SA | aw.
CONCLUSI ON
The judgnment of the district court in favor of the early retirees

shoul d be reversed.
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