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REPLY BRIEF FOR THE PETITIONER

Inabrief that is more agrudging acquiescence than an opposition, the government offers only token
argumentsagainst review by thisCourt. Onthefirst question presented, the government concedes (Opp.
7-8) that the search of petitioner’ s businesswasthe product of a“generd” warrant, and that the court of
appeals adopted “anovel approach” (id. at 6) when it nevertheless declined to suppress the evidence
seized. Indeed, the government fails even to address, let donerebut, the argumentslaid out in the Petition
(at 13-21) demonstrating that the Seventh Circuit’ snew “ causation” exception to theexclusionary rule
conflictswith numerous decisions of this Court and other courts of gppeasand gutsthe express procedurd
commands of the Fourth Amendment.

Rather than defend the court of appeals decision onitsown terms, the government retreatsto the
second question presented, which it describes asthe “ultimate” issuein this case (Opp. 11): whether
evidence seized under a general warrant should be suppressed where “a specific description of the
evidenceto besaized” isfound in an affidavit supporting the warrant. On this question, the government
candidly admits(id. at 12-14) that, aswe demonstrated in the Petition (at 21-25), thereisasharp conflict
inthe circuits on whether factua specificity inasupporting affidavit can cure a Fourth Amendment defect
inageneral warrant. And the government agrees, aswell, that thisimportant question would ordinarily
“merit this Court’ sreview” (Opp. 14).

Even so, the government contends that this caseis not the right vehicle to address the questions
presented. In the government’s view, the circuits that (like the court below) would find a Fourth

Amendment violation on these facts would nevertheless, on good faith grounds, decline to suppressthe
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evidence. Thus, thegovernment reasons, “ petitioner cannot establish that any circuit would ultimately
require suppression of the evidence seized under the warrant.” Opp. 14.

But far from justifying adenid of certiorari, the government’ srationdeonly highlightsthe conflict
and confusioninthelower courts. Infact, the courts of appeal s are squardly divided onthevery legd issue
that the government invokesin itsrearguard effort to avoid further review: whether the good faith exception
appliesinthecircumstancesof thiscase. Thus, whileitistruethat adim“mgjority” of the circuits (Opp.
15) would apply the good faith exception, it isa so true that a strong minority — including the Seventh,
Second, Ninth and Tenth Circuits— would not. Intheend, even the government is constrained to admit
that “thereistension in the approach to the good-faith exceptioninthe circuits.” Id. at 19. Infact, aswe
explain below (at 5-10) and contrary to the government’ s assertion (Opp. 14), the evidence admitted
againg petitioner inthis case would be suppressed — and the good faith defensewould bergjected —in
at least three circuits. See United Statesv. George, 975 F.2d 72, 77 (2d Cir. 1992); United Satesv.
Crozier, 777 F.2d 1376 (9th Cir. 1985); United Satesv. Leary, 846 F.2d 592 (10th Cir. 1988).

Inthefind andlyds, the government offersno principled basisfor denying further review. It asserts,
at bottom, that, although the circuits are in hopeless disarray on the important and recurring Fourth
Amendment i ssues presented in this case, this Court should take a passbecause crimina defendantslike
petitioner invariably losetheir motionsto suppressin every circuit — athough (even in the government’s
view) they lose on conflicting, confusing, and erroneousgrounds. some courtsfind no Fourth Amendment

violation whereasupporting affidavit containsthe particularity missing from awarrant; other courtsrely on
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the good faith exception; whilethe Seventh Circuit—ina“novel” approach that the government cannot

bring itself to defend — appliesits own “causation exception” to the exclusionary rule.

Thisareaof Fourth Amendment law is, in short, an intolerable muddle of conflicting decisions. It
issmply no answer to suggest, asthe government does, that further review isunwarranted because crimina
defendantsgeneraly lose, oneway or theother. That isnot truein any event — but more fundamentally,
this Court’ srolein deciding important issues of federal constitutional and criminal law has never been
cabined by such aresults-oriented approach. Further review is plainly warranted.

l. THE GOVERNMENT CANNOT AND DOES NOT DEFEND THE SEVENTH
CIRCUIT'S*NOVEL” CAUSATION EXCEPTION TO THE EXCLUSIONARY RULE

The government no sooner introducesthe Seventh Circuit’ sdecision than it disavowsthe court’s
andysis(Opp. 6-11). To hear the government tell it, there was no Fourth Amendment violationinthefirst
place(id. a 7-8), and, even if there were, the good faith exception would carry the day (id. at 8-10). Of
course, the court of appeals expressly rejected both of those contentions, finding first that there wasa
Fourth Amendment violation, and second, that the good faith exception could not apply because the
constitutional violation in this case was “ patent.” Pet. App. 3a-4a.

Asfor the Seventh Circuit’ s newly minted “ causation” exception to the exclusonary rule— the
actud rationdefor the decison bel ow — the government breathes hardly aword. Intwo short paragraphs,
the government merdly quotes from the Seventh Circuit’ sopinion and concludes that “the court of appedls

correctly declined to gpply theexclusionary rule’ becausetherewasno* cognizableinjury tothe petitioner.”
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Opp. 10. Thegovernment nowhere addressesthe substantial flawsin the court’ sanalysisthat we have
identified (Pet. 13-21) and that mandate review by this Court.

Inthe end, even the government is congtrained to characterizethe decison below as“novd.” And
how. The court of appeals decision conflictsdirectly with the decisionsof this Court and of other courts
of appealson virtualy identical facts (Pet. 13-16). It accords no significance to the established purpose
of the particularity clause of the Fourth Amendment to allow those whose property is searched and seized
by the government to monitor the scope of the search (id. at 16-18). And it finds no support in established
exceptionsto the exclusionary rule such asthe inevitable discovery doctrine (id. at 18-21). For dl of these
reasons, review by this Court is necessary.

1. THE GOVERNMENT'S RATIONALE FOR DEFERRING REVIEW OF THE

IMPORTANT AND RECURRING FOURTH AMENDMENT ISSUES PRESENTED

IN THISCASE CANNOT WITHSTAND SERIOUS SCRUTINY

The government freely admitsthat this case squarely presents no fewer than three issues of law on
whichthecircuitsaredivided: (1) whether, and under what circumstances, aspecific affidavit can render
agenera warrant compliant with the Fourth Amendment; (2) whether afederal |aw enforcement officer
may rely in good faith on agenera warrant in such circumstances; and (3) whether the Seventh Circuit’s
“novel” causation exception to the exclusionary ruleisavaid application of federd law. Nevertheless, the
government opposesreview inthis case because it maintainsthat “thereisno square conflict in outcomes.”

Opp. 20. In other words, the government is content to allow the chaosin thisareaof thelaw toroil, so

long as the government eventually prevails (for one reason or another) in every circuit.
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The government’ s arguments cannot withstand serious scrutiny for two reasons. First, the
governmentissimply wronginclaiming that petitioner would not prevail inother circuits. Infact, itisquite
clear that the Second, Ninth, and Tenth Circuits would have ordered suppression of the evidencein this
case, and it seemsquitelikey that the Third Circuit would a so have done so. But more fundamentdly, this
areaof law should not be awash in confusion, even wereit true (asit is not) that the government aways
ends up winning suppression motions, oneway or theother. Clarity isessentia to Fourth Amendment
jurisprudence, because federal law enforcement officers are expected to rely on established Fourth
Amendment case law in conforming their conduct to the dictates of the Congtitution. This Court’ sreview
IS necessary to promote that clarity.

A. The Evidence Obtained By The Search In This Case Would Have Been
Suppressed In Several Circuits.

After acknowledging that “the conflict on th[ €] Fourth Amendment question [in this case] might
otherwise merit this Court’ sreview,” the government seeksto avoid review solely on the ground that
“petitioner cannot establish that any circuit would ultimately require suppression of the evidence seized
under thewarrant.” Opp. 14. That claim ismistaken. The Tenth, Second, and Ninth Circuitswould
amost assuredly have suppressed theevidenceinthiscase. Andit seemshighly likely that the Third Circuit
would have done so as well.

The Tenth Circuit’ sdecision in United States v. Leary, 846 F.2d 592 (1988), is completely
irreconcilable with the government’ sposition. There, the court made clear that “the Tenth Circuit requires

both attachment and incorporation” beforeaspecific affidavit can cureagenera warrant. 1d. at 603 n.20.
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Plainly, under that rule, the search in the present case — where there was neither attachment nor
incorporation— would have been unlawful. Indeed, the government admitsas much. See Opp. 13 (citing
Leary). Because thereisaso no reason to believe that the Tenth Circuit would adopt the “novel”
exception to the exclusionary rule created by the court bel ow, the government could prevail in the Tenth
Circuit only if that court believed that federa law enforcement officerscould rely in goodfaith onagenera
warrant. But the Tenth Circuit has definitively foreclosed that possibility aswell. Seeleary, 846 F.2d at
609 (“Wefind thewarrant so facidly deficient inits description of theitemsto be seized that the executing
officerscould not reasonably rely onit”). Petitioner would thus clearly have prevailed in the Tenth Circuit.

S0, too, would the Second Circuit have suppressed the evidence on thefacts of thiscase. Aswe
have shown (Pet. 15-16), that court concluded that suppression was appropriate on factsidenticd to this
case in United States v. George, 975 F.2d 72 (2d Cir. 1992), although it remanded to alow the
government to pursuea“ plain view” theory that it had not presented to the digtrict court. The government
suggeststhat it did not arguein that case that the underlying affidavit was sufficiently specific to support
the good faith exception.” Opp. 16. That suggestionis hard to square with the Second Circuit’ stwin
holdingsthat “[r]esort to an affidavit to remedy awarrant’ slack of particularity isonly availablewhenitis
incorporated by referencein thewarrant itself and attached to it” (975 F.2d at 76) and that the warrant in
that casewas* so unconstitutionally broad that no reasonably well-trained police officer could believe
otherwise.” Id. at 77.

The government a so contends (Opp. 16) that Geor ge was somehow overruled by United States

v. Bianco, 998 F.2d 1112 (2d Cir. 1993). Thatisnot so. InBianco, the Second Circuit declined to apply
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therule in George requiring atachment and incorporation— but only because“ under thefactsof thiscase,

the functional purposes of those two requirements— to insure that all partiesinvolved are informed of
the scope of * * * the search— werefully satisfied.” 998 F.2d at 1116-1117 (emphasis added). The
Bianco court took painsto emphasize the narrowness of thisexceptionto George. Asthe court of gpped's
explained, the decision not to “adhere to [the] formal requirements of incorporation and attachment”
depended upon thefact that it was* clear that both the federal agents and the defendant” were* aware of
the scope of and limitationsonthesearch.” 1d. at 1117. By contrast, where*the scope of and limitations
on the search” werenot “clear” to the defendant, the rule in George continues to apply in the Second
Circuit. Inthe present case, of course, thefederal agentsdid not distribute the affidavit or application at
any point during the search, and they never provided any indication that their seerchwaslimitedin any way.
SeePet. App. 17a. Accordingly, Bianco would be inapplicablein this case; George would control; and
the Second Circuit would suppress the evidence.

The Ninth Circuit would a so have suppressed the evidence on the facts of thiscase. Indeed, the
government forthrightly admits (Opp. 13) that the Ninth Circuit would have found a Fourth Amendment
violation, but it specul ates that the court would nonethel ess have applied the good faith exception and
declined to suppress the evidence. But the government does not even cite — let alone attempt to
distinguish— the Ninth Circuit case we have shown to bein conflict with thedecison below. SeePet. 15
16 (citing United Statesv. Crozier, 777 F.2d 1376 (9th Cir. 1985)).

Nor doesthe government successfully distinguish three other casesthat a so compel the conclusion

that the Ninth Circuit would have suppressed theevidencein thiscase: United Satesv. Spilotro, 800
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F.2d 959 (9th Cir. 1986); Center Art Galleries— Hawaii, Inc. v. United States, 875 F.2d 747 (9th

Cir. 1989); United Satesv. Kow, 58 F.3d 423 (9th Cir. 1995). To the contrary, the government
acknowledgesthat “[I]anguage in those cases suggests that the Ninth Circuit might have suppressed the
evidenceinthiscase.” Opp. 17. Butitismorethanjust “language’ inthe Ninth Circuit that cuts against
the government’ s position — it isholdings. The government’ s contrary view rests on amisreading of the
caselaw. Thus, for example, the government distinguishes Center Artson the ground that “in that case,
unlike here, the searching officers did not limit the search and seizure to the subjects described in the
affidavit.” Opp. 18. The government seemsto suggest that the Ninth Circuit would apply the good faith
exception where the federal agentslimited their search to the scope of the affidavit. But that contention
overlooksthefact that, in the Ninth Circuit, “th[€] ‘ good faith exception’ isnot available evenwhen ‘the
agents confine their search to the scope of the affidavit’ submitted in support of [the] application.” United
Satesv. Hotal, 143 F.3d 1223, 1227 (9th Cir. 1998) (quoting United Statesv. McGrew, 122 F.3d 847,
850 n.5 (9th Cir. 1997)).

Thegovernment also contendsthat the Ninth Circuit’ sdecisonin United States v. Luk, 859 F.2d
667 (1988), demonstratesthat, on the facts of this case, that court would apply the good faith exception.
The government recognizes that “ subsequent Ninth Circuit cases have given aconsiderably narrower
application to the good-faith exception tha[n] did the pand in Luk” (Opp. 19), but it notesthat “ Luk has
not beenoverruled.” 1bid. Lukiseasly distinguishable, however, becauseit dealt with a search warrant
that was considerably more particul arized than wasthewarrant in the present case. Far from authorizing

the seizure of “evidence of acrime,” the warrant in Luk called for the seizure of:
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(2) export recordsincluding purchaseorders, invoices, proformainvoi ces, commodity brochures,
requestsfor price quotation, correspondence, export license applications, export licenses, export
regulations, notes, air wayhills, shipper’ slettersof ingtruction, shipper’ sexport declarations, parcel -
post recei pts, and telexesrelating to Mcall Resources, Inc.; (2) financial recordsincluding letters
of credit, or other payment records such as canceled checks, delivery receipts; (3) telephone and
communications records and correspondence, including telephone message recordsand bills, and;
(4) any and al other documents, books, and records relating to exports from the United States
which are thefruits, instrumentalities and evidence of violation of Title 50, United States Code,
Appendix, Section 2410(a), et seg., to include equipment destined for exportation in violation of
U.S. law.
Luk, 859 F.2d at 670 n.4. The Ninth Circuit found even thiswarrant to violate the particul arity clause;
nevertheless, it found that — when construed in conjunction with a more specific affidavit — an officer
could rely on such adescription in good faith. Plainly, however, the Luk case offers cold comfort to
officerswho clamtorely, in good faith, on awarrant that purportsto authorize the wholesale sei zure of
al “evidenceof acrime.” Pet. App. 28a Indeed, the court in Kow recognized that the holding in Luk was
limited on precisdly that basis (see 58 F.3d at 429), afact that the government notes (Opp. 19), but to
which it hasno response. It istherefore clear that the Ninth Circuit would suppress the evidence obtained
asaresult of the search in this case.
TheThird Circuit would a so likely suppressthe evidenceinthiscase. Again, the government
concedesthat the Third Circuit would conclude that the facts of this case give rise to aFourth Amendment
violation. Opp. 13. And athough the Third Circuit appears never to have addressed the good-faith issue

on factslikethese, certainly the government has provided no reason why that court would disregard this

Court’ s express command that “[s|uppression * * * remains an appropriate remedy” when awarrant



10
“fail[ ] to particularize the place to be searched or the thingsto be seized.” United Satesv. Leon, 468

U.S. 897, 923 (1984).

At theend of theday, the government hasfailed to support its one argument againgt further review
here. If petitioner’ s business had been located in Denver, New Y ork, San Francisco, or Philadelphia
(rather than Milwaukee), the evidence obtained in the search of her businesswould have been suppressed.
Thus, the “sguare conflict in outcomes” that the government denies (Opp. 20) is in fact present.
Neverthel ess, aswe next show, further review would be appropriate here even in the absence of asquare
conflict in outcomes because in the Fourth Amendment area especialy, legal principles, not simply
outcomes, must be clear and uniform.

B. Review Of TheCircuit SplitsPresented In ThisCase Would Be Appropriate Even
If There Were No Square Conflict In Outcomes.

Even if, contrary to the wall of authorities cited above from circuits across the country, the
government were correct that thereis no squareconflict in the dispositions of suppresson motionsin cases
where the government relies on asupporting affidavit to cure the congtitutiona defect in agenera warrant,
review by thisCourtisdtill plainly necessary. Thefact that thefedera courtsof appedsarein sharp conflict
over whether the Congtitution isviolated on thefacts of thiscaseisintolerable— particularly in the Fourth
Amendment context, wherethisCourt’ sdecisionson theexclusonary ruleareintended principaly toguide
law enforcement officers.

Asthis Court has explained many times, “[t]he primary justification for theexclusonary rule* * *

isthedeterrence of police conduct that violates Fourth Amendment rights.” Sonev. Powell, 428 U.S.
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465, 486 (1976); see United Satesv. Leon, 468 U.S. 897, 916 (1984) (“the exclusionary ruleis

designed to deter policemisconduct”). Thejudicia guidanceto law enforcement officers acrossthe nation
on theissues presented in this case, however, isajumbled mix of confusing decisions. An FBI agent
working on acase gpanning two circuits may be subject to two different condtitutiona rules governing her
conduct in executing search warrants. In one circuit, ageneral warrant supported by a particularized
affidavit may be constitutional. In the other circuit, executing the same warrant and affidavit may be
uncondtitutional. Evenif neither circuit would ultimately suppress the evidence, that may providelittle
guidance to the agent for at least two reasons.

Fird, evenif theevidenceisadmissibleunder thegood faith exception to theexclusonary rulein
acircuit that would find acongtitutiond violation, the agent may till beliablefor damagesinacivil action
under Bivensv. Sx Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971), by the person whose
Fourth Amendment rightswereviolated. Second, evenif the agent were concerned solely about the admis-
shility of theevidencein acriminal prosecution and not about her own liability, she could have no confi-
dencethat acircuit that has gpplied the good faith exception in the past will continue to do S0 in case after
case presenting the same congtitutional violation. At some point, the court would be forced to conclude
that the same continued violations of the Fourth Amendment — in the face of judicia decisons declaring
the underlying search to be unconstitutional — could not have been undertaken in good faith.

Thus, itisthelegal principles— the meaning of the Fourth Amendment and the contours of the
exclusionary rule— that matter, and not whether suppression motions are ultimately granted or denied.

Petitioner and the government agree that the state of the law on the important questions presented in this
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case — whether the Fourth Amendment was violated and whether the good faith exception or the
“causation” exception to the exclusionary rule gpplies— isashambles. This Court should grant the Petition
toresolvethesequestionsdefinitively. Thereareno procedura impedimentsor factual anomaliescluttering
therecord. All of theissuesare presented cleanly on afactud record that isrecurring. Theonly rationae
offered by the government for deferring review of these issues — that petitioner would not win her
suppresson motioninany circuit—isplainly wrong asametter of law, andin any event isnot apersuasive
basis for withholding this Court’ s certiorari jurisdiction. Review is clearly warranted.
CONCLUSION
The petition for awrit of certiorari should be granted.
Respectfully submitted.
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