No.

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

Inre: TERRA INTERNATIONAL, INC,,

Petitioner.

TERRA INTERNATIONAL, INC,,
Defendant-Petitioner,
V.
MISSISSIPPI CHEMICAL CORPORATION,

Plaintiff-Real Party In Interest.

On Petition for Writ of Mandamus to the
United States District Court for the Southern District
of Mississippi, Western Division, Case No. 5:95CV127BrN
The Honorable David C. Bramlette, Judge Presiding

PETITION FOR WRIT OF MANDAMUS

William N. Reed Hugh R. McCombs

Phillip W. Thomas Michele L. Odorizzi

Bradley W. Smith Javier H. Rubinstein

BAKER, DONELSON, Gary S. Feinerman
BEARMAN & CALDWELL MAYER, BROWN & PLATT
700 North State Street, Suite 500 190 South LaSalle Street
Jackson, Mississippi 39202 Chicago, Illinois 60603

(601) 351-2410 (312) 782-0600

Counsel for Petitioner
Terra International, Inc.



CERTIFICATE OF INTERESTED PERSONS

Pursuant to Circuit Rule 28.2.1, the undersigned counsdl of record certifiesthat thefollowing listed
persons have an interest in the outcome of this case. These representations are made in order that the
Judges of this Court may evaluate possible disqualification or recusal.

A. Parties

1 Mississippi Chemica Corporation isthe plaintiff below, and thereal party ininterest for
purposes of this mandamus petition.

Mississippi Chemical Corporation has no parent company.
Mississippi Chemical Corporation has the following subsidiaries (other than
wholly-owned subsidiaries): Farmland MissChem Limited; FMCL Limited
Liability Company; and Houston Ammonia Terminal, L.P.

2. Terra International, Inc. is the defendant below, and petitioner here.

TerraInternational, Inc. isawholly owned subsidiary of Terra Industries Inc.

Terralnternationa, Inc. hasthefollowing subsidiaries (other than wholly-owned
subsidiaries): Royster-Clark, Inc.; and Omnium, LLC.

B. Other Interested Persons

The following entities are subrogees of TerraInternational, Inc.:
1 National Union Fire Insurance Company of Pittsburgh, PA

National Union Fire Insurance Company of Pittsburgh, PA isasubsidiary of
American International Group, Inc.

2. Zurich Insurance Company

Zurich Insurance Company’s sole subsidiary (other than wholly-owned
subsidiaries) is Zurich Life Insurance Company.



Commonweal th Insurance Company

Commonwesdlth Insurance Company isasubsdiary of Fairfax Financia Holdings
Limited.

Fireman’s Fund Insurance Company

Fireman’ s Fund Insurance Company isasubsidiary of Allianz Aktiengesdllschaft.
Industrial Risk Insurers
The Insurance Company of North America

The Insurance Company of North America is a subsidiary of CIGNA

Corporation, and has the following subsidiaries (other than wholly-owned
subsidiaries): AIFA; and INA Financial Corporation.

L egal Repr esentatives

1.

For Plaintiff-Real Party In Interest Mississippi Chemical Corporation:

Wayne A. Cross

DEWEY BALLANTINE
1301 Avenue of the Americas
New York, New York 10019

R. David Kaufman

M. Patrick McDowell

BRUNINI, GRANTHAM, GROWER & HEWES
1400 Trustmark Building

248 East Capitol Street

Jackson, Mississippi 39201

William L. Smith

Ethel Truly

Bruce J. Brumfield

MISSISSIPPI CHEMICAL CORPORATION
Post Office Box 1499

Y azoo City, Mississippi 39194-0388



E. Edward Bruce

Robert A. Long, Jr.
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, DC 20044

Randy Duncan

Stephen R. Eckley

DUNCAN, GREEN, BROWN, LANGENESS & ECKLEY, PC
380 Capital Square

400 Locust Street

Des Moines, lowa 50309

For Defendant-Petitioner Terra International, Inc.:

Hugh R. McCombs

Michele L. Odorizzi

Javier H. Rubinstein

Gary S. Feinerman

Daniel Hildebrand

Craig A. Woods

Alyssa A. Dudkowski
MAYER, BROWN & PLATT
190 South LaSalle Street
Chicago, Illinois 60603

William N. Reed

Phillip W. Thomas

Bradley W. Smith

BAKER, DONELSON, BEARMAN & CALDWELL
700 North State Street, Suite 500

Jackson, Mississippi 39202

Gregg E. Williams

HEIDMAN, REDMOND, FREDREGILL, PATTERSON, SCHATZ &
PLAZA, L.L.P.

701 Pierce Street, Suite 200

P.O. Box 3086

Sioux City, lowa 51102



For subrogees of Defendant-Appellant Terra International, Inc.:

George A. Zelcs

Dean A. Rauschwerger
Edward M. Kay
CLAUSEN MILLER, P.C.
10 South LaSalle Street
Chicago, Illinois 60603

Richard D. Urquhart
Terrence McCrea

H. Jerome Gette
James A. Vaught
ZELLE & LARSON
1201 Main Street
Dallas, Texas 75202

Counsel of Record for Defendant-Petitioner
Terralnternational, Inc.

-iv -



TABLE OF CONTENTS

Page

STATEMENT OF ISSUES PRESENTED AND RELIEF SOUGHT ...................... 1

STATEMENT OF FACT S .o e e 4

REASONSWHY THEWRIT SHOULD ISSUE . ... ... e 11

l. THISCOURT HASAUTHORITY TO ISSUE THE REQUESTED WRIT. ......... 11
1. THEWRIT SHOULD ISSUE BECAUSE THE DISTRICT COURT EXCEEDED ITS
AUTHORITY IN COMPELLING TERRA TO PRODUCE PRIVILEGED

DOCUMENTS PREPARED BY ITSATTORNEYSAND CONSULTANTS........ 12

A. The Court’s Privilege Ruling |s Patently Contrary To The Supreme Court’s
Decision In Upjohn, The Law Of This Circuit, And Controlling lowaLaw ... .12

B. The Digtrict Court Clearly Abused Its Discretion In Treating Terra s Attorney
Notes And Documents As “Ordinary” Attorney Work Product ............. 18

C. The District Court Exceeded its Authority in Ordering Terra to Produce
Documents Prepared by its Non-Testifying Consultants .. ................. 21

1 The Court’s Order Violates The Plain Language of Rule 26(b)(4)(B) .. 22

2. The Court Clearly Abused its Discretion in Finding That MCC
Demonstrated “ Exceptional Circumstances’ Under Rule 26(b)(4)(B) .. 24

D. TheDidrict Court Clearly Abused its Discretion in Refusing to Stay Discovery of
Terra sInvestigation Documents Pending Resol ution of Terra s Entitlement to
Defamation Immunity . ........ .. e 26

1. THEDISTRICT COURT EXCEEDED ITSAUTHORITY IN SEQUESTERINGALL
FACT WITNESSES THROUGHOUT DISCOVERY WITHOUT REQUIRING A

PARTICULARIZED SHOWING OF GOOD CAUSE UNDER RULE 26(c)(5) ... ... 29
A. The District Court’ s Sequestration Order is Contrary to the Plain Language of
Fed. R.CiV. P. 26(C)(5) o v v ettt 29
B. The Sequestration Order Will Deny Terrathe Effective Assstance of itsCounsdl
and Impair Its Ability to Meaningfully Participate in Discovery ............. 34
CONCLUSION .t e e e e e e e e e e e 38



TABLE OF AUTHORITIES

Page
Cases
Andersonv. Cryovac, Inc., 805 F.2d 1 (1st Cir. 1986) ..........coviiiieiinnanan.. 29
BCI Communications, Inc. v. Bell Atlanticom Sys., Inc.,

112 F.RD. 154 (N.D. Ala 1986) . . . ..o ee e e e e e 30, 33
Burnsv. Lawther, 53 F.3d 1237 (11th Cir. 1995) .. ... ..ot 23
Castle v. Sangamo Weston, Inc., 744 F.2d 1464 (11th Cir. 1984) . ...t 20
Christy v. Pennsylvania Turnpike Comm'n, 160 F.R.D. 51 (E.D.Pa. 1995) ................ 37
Doev. Dist. of Columbia, 697 F.2d 1115 (D.C. Cir. 1983) .. ..ot 35
Dunlap v. Reading Co., 30 F.R.D. 129 (ED.Pa. 1962) ......... ..ot 11
Dunnv. State Farm Fire & Cas. Co., 927 F.2d 869 (5thCir.1991) ...................... 15
Eastus v. Blue Bell Creameries, 97 F.3d 100 (5th Cir.1996) .......... ..., 22
Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970),

cert. denied, 401 U.S. 974 (1971) . ..ottt 25
Hamon Contractors, Inc. v. District Court of the First

Judicial District, 877 P.2d 884 (Col0.1994) . .. ... ... 31, 33
Hartford Fire Ins. Co. v. Pure Air on the Lake, Ltd.,

1I54F.R.D.202 (N.D. INd. 1993) . . ..ottt e e 24
Hebert v. Exxon Corp., 953 F.2d 936 (5th Cir. 1992) ........ ...t 12
Hickmanv. Taylor, 329 U.S. 495 (1947) . .. .ottt e et et 21
Hoover v. U.S Dept. of the Interior, 611 F.2d 1132 (5th Cir.1980) .. .................. 3,24
InreAllen, 106 F.3d 582 (4th Cir. 1997) . ... .ot e 18, 21
InreBieter Co., 16 F.3d 929 (8th Cir. 1994) . ... ... . i e 12

-Vi -



In re Burlington Northern, Inc., 822 F.2d 518 (5th Cir. 1987),

cert. denied, 484 U.S. 1007 (1988) .. ... oottt passim
InreChesson, 897 F.2d 156 (5th Cir. 1990) . ... ..ot e 11
InreChevron U.SA., Inc., 109 F.3d 1016 (5th Cir. 1997) ...... ..., 12
Inre Dresser Industries, Inc., 972 F.2d 540 (5th Cir.1992) ........ ..., 11

In re Excel Corp., 106 F.3d 1197 (5th Cir.),

cert. denied, 118 S.Ct. 159 (1997) . ..ottt 12,23
Inre Grand Jury Proceedings, 43 F.3d 966 (5th Cir.1994) ......................... 19,21
In re International Sys. and Controls Corp. Sec. Litig.,

693 F.2d 1235 (5th Cir. 1982) . ... ... 3,20, 21, 26
InreLTV Sec. Litig., 89 F.R.D. 595 (N.D. T€X. 1981) ... .vovireeeeeeeeeeeeeeeeaans 15
InreM.P.W. Stone, 986 F.2d 898 (5th Cir. 1993) . .. .. ...t e 12
In re Regents of the University of California, 101 F.3d 1386

(Fed. Cir. 1996), cert. denied, 117 S.Ct. 1484 (1997) ..o\ o oo vv i 12
Inre Shell Oil Refinery, 136 FR.D.615(E.D.La 1991) ...........ccoiiiinnnn.n.. 24, 30
Kerschbaumer v. Bell, 112 F.R.D. 426 (D.D.C.1986) ..........c.cuiiiiininnnnnnn.. 30, 36
Ladner v. Arrington, 374 S0.2d 831 (MisS. 1979) .. ... .ottt 28
Landry v. All American Assurance Co., 688 F.2d 381 (5th Cir.1982) .................... 22
Lumpkinv. Bi-Lo, Inc., 117 F.R.D.451 (M.D.Ga. 1987) . ... 36
Mallard v. United Stated District Court for the Southern

District of [owa, 490 U.S. 296 (1989) . ... ...t 12
Martin v. Bally's Park Palce Hotel & Casino, 983 F.2d 1252 (3d Cir.1993) .............. 24
Martinv. Lauer, 686 F.2d 24 (D.C. Cir. 1982) .. ... ..ottt 37

- Vii -



McKenzie v. McCormick, 27 F.3d 1415 (9th Cir. 1994),
cert. denied, 513 U.S. 1118 (1994) .. ...\ttt 21

Mosley v. S. Louis Southwestern Railway, 634 F.2d 942

(5th Cir.), cert. denied, 452 U.S. 906 (1981) . . . ..o voeee e 34, 36
Naismith v. Professional GolfersAss'n, 85 F.R.D.552(N.D.Ga. 1979) .................. 36
Nettervillev. Lear Segler, Inc., 397 S0.2d 1109 (Miss.1981) . .......coviiiieiennnnn, 28
Odonev. Croda Int'| PLC,170 F.R.D.66 (D.D.C.1997) ...... ...\t 36
O Méelveny & Myersv. FDIC, 512 U.S. 79 (1994) ... ..ot 22
Potashnick v. Port City Constr. Co., 609 F.2d 1101 (5th Cir.),

cert. denied, 449 U.S. 820 (1980) . ... ...t 34, 37
Rhone-Poulenc Rorer Inc. v. Home Indemnity Co., 32 F.3d 851 (3d Cir.1994) . ............ 26
Samaritan Foundation v. Goodfarb, 862 P.2d 870 (Ariz.1993) .. ........ ...t 18
Santosv. Rando Machine Corp., 151 F.R.D.19(D.R.I.1993) ........ ... ... 24
Schlagenhauf v. Holder, 379 U.S. 104 (1964) .. ..o oot e 12,23
Shook v. City of Davenport, 497 NW.2d 883 (lowal1993) . ..., 14, 16
Terralnt’l, Inc. v. Mississippi Chemical Corp.,

913 F. Supp. 1306 (N.D. IOWAIL996) . . . . o\ e oo e e e e e 17
Terralnt’l., Inc. v. Mississippi Chemical Corp., 119 F.3d 688

(8th Cir.), cert. denied, 118 S.Ct. _ (1997) ... oot e 6
Texas Catastrophe Property Ins. Ass' nv. Morales, 975 F.2d 1178

(5th Cir. 1992), cert. denied, 507 U.S. 1018 (1993) ...\ ovoveeeaeaaeen . 35
Tuszkiewicz v. Allen Bradley Co., Inc., 170 F.R.D. 15 (E.D. Wis.1996) ............... 32,33
United Satesv. Garrett, 571 F.2d 1323 (5th Cir. 1978) . ............ ... ... ... 29, 30, 31, 33
United Satesv. Romano, 736 F.2d 1432 (11th Cir.1984) ..., 38

- Viii -



Upjohn Co. v. United States, 449 U.S. 383(1981) ...... ..ot passim
Visor v. Sprint/United Mgmt. Co., 1997 WL 567923 (D. Col0.1997) ................. 32,33
Ward v. Succession of Freeman, 854 F.2d 780 (5th Cir. 1988),

cert. denied, 490 U.S. 1065 (1989) ... ... 3,25, 26
Statutes
28 U. S C. B 120 .. i 1
28U.S.C.8LA0MB) .o e e e e e e e e 6
28U.SC.SLAL(C) v e e e e e e 23
28 U. .S C. B LBEL .. .ttt 1
29 CF R. 81910.000 . ...ttt 5,28
FEO. R ADD. P 2L oo 1
Fed. R.CiV. P. 26(D)(3) o v ettt e e passim
Fed. R. CiV. P. 26(D)(4)(B) .+« v oottt et e e e e e e e passim
FEd. R CiV. Po26(C) v oo et 29, 31, 33
FEd. R.CIV. P. 26(C)(5) -« v vt e et e e e et e e e passim
FEd. R CiV. Po30(C) v v et e e e e e e e 30
Fed. R EVIO. B2 ... o 36
Fed. ROEVI. B15 ... 4, 29, 30, 36
Miss. Rulesof Prof. Conduct 1.1 . . ... ... 37

-iX -



Page
M iscellaneous

2Weinstein's Evidence, 1503(b)[04] (1992) . .. ..ot 18

8 Wright, Miller & Marcus, Federal Practice and
Procedure 82032 (2d ed. 1994) . ... .. i 24



Defendant-Petitioner Terralnternationd, Inc. (“Terra’), pursuant tothe All WritsAct, 28U.S.C.
81651, and Fed. R. App. P. 21, respectfully submitsthe following Petition For Writ of Mandamusto
compel thedistrict court to vacate Orders entered on October 30, 1997 (1) compelling the production of
various categories of documentsthat are protected by the attorney-client privilege, the attorney work-
product doctrine of Fed. R. Civ. P. 26(b)(3), and Fed. R. Civ. P. 26(b)(4)(B), and (2) sequestering all
party and non-party fact witnesses throughout the discovery process.

STATEMENT OF ISSUES PRESENTED AND RELIEF SOUGHT

Thisisapetition for awrit of mandamusto compe the United States District Court for the Southern
Didtrict of Mississippi to vacate two extraordinary and unprecedented orders. Thefirst Order (Exh. E
hereto) compe s Terrato produce within 10 days (subject to a stay pending apped) to plaintiff Missssppi
Chemical Corporation (“MCC”) volumes of documents prepared by Terra soutside counsel anditsnon-
tedtifying consultantsin connection with their investigation into the cause of the massive exploson that isthe
subject of thislitigation. The second Order (Exh. H hereto) sequesters all fact witnesses throughout
discovery, forbidding Terrd scounsel from discussing with any prospective deponent the testimony of any
other fact witness. Asdemonstrated below, the district court clearly exceededitsauthority, and disregarded
controlling Supreme Court and Fifth Circuit precedents, in entering these orders. These patently erroneous
ordersthreaten Terrawith theimmediateloss of fundamental rightswhose deprivation cannot effectively
bereviewed or remedied after final judgment. Asaresult, the Orders are properly subject to thisCourt’s

mandamus jurisdiction under 28 U.S.C. § 1651

¥ OnNovember 27, 1997, Terrafiled atimely notice of appeal asto each of these Orders, invoking
the collateral order doctrine. On December 5, 1997, MCC filed amotion to dismiss Terra s appedl,
arguing that neither order isimmediately gppedable. Concurrently with thefiling of thispetition, Terrahas
submitted its response to the motion to dismiss. Asexplained in Terra sresponse, this Court has gppellate
jurisdiction to review both Orders pursuant to the collateral order doctrine of 28 U.S.C. § 1291.



1 In Upjohn Co. v. United Sates, 449 U.S. 383 (1981), the Supreme Court held that
attorney notes of employee interviews conducted pursuant to an internal corporate investigation are
absolutely protected from discovery by the attorney-client privilegeand the attorney work product doctrine.
This case involves a straightforward application of Upjohn. Terra's general counsel appointed a
Committee, led by Terra s outside counsel, to conduct an investigation into the cause and origin of a
massiveexplosonthat leveled Terra sPort Nedl, lowaammonium nitratefacility. During the course of that
investigation, Terra s counsel interviewed dozens of Terraemployees and prepared notes of those
interviews, dl of whichwerescrupul oudy maintained in confidence. Without applying any of theprinciples
established in Upjohn, thedistrict court ordered the production of al of Terra sattorney’ snoteson the
ground that they were not protected by the attorney-client privilege. Ignoring the uncontradicted affidavits
of Terra scounsdl, thedistrict court reached the astounding conclusion that the notesin question were
neither confidentia nor prepared for the purpose of seeking or giving legal advice. Thedistrict court also
held, without explanation, that Terra semployeeswerenot “clients’ within themeaning of the attorney-
client privilege. Exh. E, at 1-2. In light of the Supreme Court’ s explicit holding in Upjohn, and the
undisputed factual record below, thedistrict court’ sorder representsan unmistakabl e abuse of discretion.

Thedistrict court a so patently erred in treating Terra sattorney interview notesasif they were
“ordinary” work product whose protection could be overcome by ashowing of “substantial need” and
“undue hardship.” Exh. D, at 2 (adopted in Exh. E, at 3). Upjohn squarely held that such interview notes
constitute “ opinion” work product, which enjoys near-absol ute protection. Without even mentioning

Upjohn, thedistrict court ordered the production of counsel’ snotes based solely on its specul ation that



it would be“impossiblefor MCC to discover viadepositions’ the recollections of Terra' s employees of
the eventsin question. Exh. D, at 2. As Terraargued to the district court (e.g., App. Tab 16, at 21),
however, this Court squarely held inIn re International Sys. and Controls Corp. Sec. Litig., 693 F.2d
1235, 1240 (5th Cir. 1982), that work product materials cannot be sought on the basis of “broad
unsubstantiated assartionsof . . . faulty memory” unless other methods of seeking the information in question
are exhausted first — something that MCC clearly has not done.

Thedistrict court smilarly abused its discretion in ordering Terrato produce the written work
product of its non-testifying consultants. The plain language of Rule 26(b)(4)(B) absolutely barsdiscovery
of documents generated by non-testifying consultantsin anticipation of litigation, allowing discovery only
of “factsknown and opinionsheld” by such consultantsonly by “interrogatory or deposition.” Y et, the
district court refused to apply the Rule on the ground that its does not mean what it says. Exh. E, at 4. The
district court had no authority to rewrite the rule.

Thedistrict court also clearly abused its discretion in holding that MCC had satisfied its* heavy
burden” of demonstrating the“exceptiona circumstances’ required to obtainthework product of Terra's
non-testifying consultants. Hoover v. U.S Dept. of the Interior, 611 F.2d 1132, 1142 n.13 (5th Cir.
1980). MCC conceded that itsexpertsarefully capable of conducting their owninvestigation into the cause
of the Port Neal explosion, and that it seeks accessto Terra sinvestigative documents solely to prove
scienter in support of itsdefamation claim against Terra. InWard v. Succession of Freeman, 854 F.2d
780 (5th Cir. 1988), cert. denied, 490 U.S. 1065 (1989), however, this Court squarely held that alitigant

cannot unilaterally abrogate an opponent’ s discovery privileges simply because it bears the burden of



proving scienter. Once again, the district court’ s decision makes no mention of Ward, and isflatly contrary
to its holding. Exh. D, at 3-5 (adopted in Exh. E, at 3).

Moreover, asthis Court held in In re Burlington Northern, Inc., 822 F.2d 518 (5th Cir. 1987),
cert. denied, 484 U.S. 1007 (1988), adistrict court cannot order the production of privileged documents
to support aclaimthat may bebarred by immunity defenseswithout first deciding the immunity issue (at
least on aprimafacie basis). In this case, MCC' s defamation claim is likely barred by absolute and
qualifiedimmunity. Thedistrict court nonethel essrefused to follow this Court’ sholding in Burlington
Northern, noting, without explanation, that it ssmply was “not dispositive....” Exh. E, at 4-5.

2. Findly, thedistrict court unmistakably exceeded its statutory authority in ordering the
sequestration of scores (if not hundreds) of fact witnessesthroughout discovery based on nothing morethan
MCC’ swhally unsubstantiated assertion that Terrawitnesses might be subject to “ substantid influence”
and “subtle pressures.” Exh. H (adopting Exh. F, a 1). The federa discovery rules were specifically
amended in 1993 to make clear that sequestration under Fed. R. Evid. 615 doesnot apply to depositions,
and that sequestration may only be ordered upon a particularized showing of good cause. In this case,
M CC offered no evidencewhatsoever to support itsrequest for sequestration, and instead merely pointed
to thefact that many witnessesin this case are employed by Terraand are outsidethe subpoena power of
theMississippi court. These, however, are circumstancesthat exist invirtually every pieceof commercid
litigation involving corporate partiesfrom different states. Given the plain language of Fed. R. Civ. P.
26(c)(5), thedigtrict court lacked authority to order the sequestration of al fact witnesseswithout requiring

a particularized showing of good cause to justify an order of such breathtaking magnitude.



STATEMENT OF FACTS

On December 13, 1994, a catastrophic explosion occurred at Terra sammonium nitrate facility
in Port Nedl, lowa, killing four people, injuring 18 others, destroying the plant, and causing hundreds of
millions of dollarsin property damage. Terraimmediately formed an Incident Investigation Committee
(“Committee’) to conduct an investigation into the cause and origin of the explosion. The Committee was
appointed by Terra s General Counsel, George Vaentine, and operated under the direction of Robert A.
Gombar, apartner in the law firm of McDermott, Will & Emery, and Larry Chgpman, Terrd s Production
Superintendent. The Committee consisted of Terraemployees, inside and outside counsel, and several
outs de consultants retained for their scientific and technica expertise. The Committee' s primary function
wastoassst Terrain preparing itsdefense of anticipated litigation with federd, state and local regulators,
and dsofor potentid civil litigation with third partiesfor persona injuries and property damage caused by
the explosion.

During the course of the Committee sinvestigation, Terra' scounsel interviewed scores of fact
witnesses, including Terraemployees. Inaddition, theouts de scientific consultantsconducted forensctests
concerning the possible causes of the explosion. The Committee uncovered conclusive evidencethat the
explosion originated inside a“ sparger” — an gpparatus used to feed nitric acid into the vessd wherethe
liquid ammonium nitrate was processed. Thetechnology in question wasdesigned by MCC and licensed
to Terra. The Committee concluded that the explosion was principally caused by adefect inthe sparger’s
design, and summarized itsfindingsin acomprehensive 153-page | ncident I nvestigation Report (“ Report”).
In accordance with OSHA regulations, Terradistributed the Report to interested parties (including MCC)

on July 17, 1995. See 29 C.F.R. § 1910.119(m)(3)-(4) & App. C, 1 12.



OnAugust 31, 1995, Terrafiled aproduct liability action against MCC inthe U.S. District Court
for the Northern District of lowa, alleging that MCC'’ s technology was defectively designed and
unreasonably dangerous, and proximately caused the explosion. Terrd s Complaint neither mentioned nor
relied upon the Committee' sinvestigation or Report. Hourslater, MCC filed suit in the U.S. Digtrict Court
for the Southern Digtrict of Mississippi, seeking adeclaration that the M CC-designed equipment did not
cause the Port Neal explosion, and alleging that Terra' s Report and certain other Terra statements
concerning the cause of the Port Neal explosion were defamatory.?

TheProduction Order. On August 10, 1996, MCC filed amotion to compel the production of
all documentsgenerated by the Committee, including al of Terra sattorney’ snotesof Terraemployee
interviews, and dl dataand test resultsgenerated by the non-testifying consultantsretained to assstinthe
investigation. App. Tabs 1-2. Terrasought aprotective order to bar the production of those documents
ontheground that they were categorically protected by the attorney-client privilege, Rule 26(b)(3) (the
attorney work product doctrine), and Rule 26(b)(4)(B) (whichrestrictsdiscovery of documentsgenerated
by non-testifying consultants). App. Tabs 3-4. In support of its motion, Terra offered several
uncontradicted affidavits, which established that al of the documentsin question (1) were generated for the
purposeof assisting Terra scounsd to provide Terrawith legal advice concerning anticipated regulatory
and civil litigation, and (2) were created and maintained in confidence. App. Tab 4 (Exhs. A-D thereto).

Terraalso submitted a lengthy and detailed privilege log.

4 Terra slowaproduct liability action against MCC hasbeen transferred to the Mississippi digtrict
court pursuant to 28 U.S.C. § 1404(a). SeeTerralnt’l., Inc. v. Mississippi Chemical Corp., 119 F.3d
688 (8th Cir.), cert. denied, 118 S.Ct. __ (1997).

-6-



On December 4, 1996, Magistrate Judge Alfred G. Nicolsissued an Order (the 12/4/96 Order”)
(Exh. A hereto) granting MCC’ smotionto compel in part, and granting Terral smotion for protective order
inpart. The Magidrate Judge agreed with Terrathat dl of the documents sought by MCC were protected
by the attorney-client privilege, Rule 26(b)(3) and/or Rule 26(b)(4)(B). In particular, the Magistrate Judge
found that “[t] hese documents, including correspondence, were generated in confidence for the purpose
of obtaining and givinglegd advice’ (Exh. A, at 13-14), and were generated primarily in anticipation of
litigation:

Mr. Gombar was retained, and the Committee composed, primarily for the purpose of
defending or prosecuting futurelitigation. . . . Terramost obvioudy anticipated litigation
whentheexplosion occurred, andit legitimately put together ateam of expertsto ded with
whatever consequences resulted. Terra certainly had that right, and its actions were
prudent under the circumstances. . . . [M]ost of the documents sought were generated by
Mr. Gombar and hisfirm, theinvestigation team, including experts and consultants, in
anticipation of litigation and are work product. The court rgjects the arguments of MCC
that work product and the attorney client privilege are inapplicable.

Id., a 9-10 (emphasisinorigina). The Magistrate Judge al so recognized that “ Terracertainly had every
right to hire outside consultants and investigators as soon as the accident occurred, aswell as an attorney
whose speciadty included OSHA meatters, and to vigoroudy pursue and defend any litigation which resulted
from the accident.” 1d. at 6.

Notwithstanding these findings, the Magistrate Judge ordered the production of four specific
categoriesof documents:. “Notesof confidential employeeinterviews’ (Category 1); “ Documentsprepared
by Terra employees at the request and for the use of counsel (or counsel’s experts)” (Category 4);
“Documents prepared by counsdl’ sexperts containing test resultsand analyses’ (Category 5); and “Certain
scientific and engineering literature used by counsel’ sexperts’ (Category 6). 1d. at 14. The court did so
onthebasisthat “ (1) MCC hasasubstantial need of the materiasin defending the suit and prosecuting
itsdefamation claim and that theequiva ent of these documents cannot be obtained,” and thet (2) Terrahas

-7-



“walved the protection of the work product doctrine [and attorney-client privilege] in regard to the
documentsunderlying the Committee s[Report] by publishing theresultsand filing suit against MCC.” Id.
at 10-11 (emphasisin original).

With respect to the forensic test results and data generated by Terra s non-testifying consultants,
the Magistrate Judge held that “MCC has shown exceptional circumstancesin this case [under Rule
26(b)(4)(B)], whereinitisimpracticablefor it to obtain the equivaent facts or opinionson the same subject
by other means.” Id. at 11 (emphasisin original). The Magistrate Judge based this finding upon MCC's
claimed need “to chalenge and andyze the expertswho deemedit liablefor theexplosion,” and upon his
view that Terra spublication of the Report “ provides exceptiona circumstancesto discover the underlying
basisfor their report.” Id. at 12.

Terraobjected to the Magistrate Judge' s 12/4/96 Order, and on July 18, 1997, thedistrict court
issued an Order (“7/18/97 Order”) (Exh. C hereto) remanding the cause to the Magistrate Judge for further
factud findings. In doing o, the didtrict court held that 1owalaw governed the application of the attorney-
client privilege, and strongly suggested that the Magistrate judge had erred in concluding that Terrahad
“walved” itsrightsunder the attorney-client privilege and Rule 26(b)(3). Exh. C, at 15-24, 40-41, 46-50.
The court remanded the cause to the M agistrate Judge for additional findingson fiveissues, only three of
whicharerdevant here: (1) whether theattorney-client privilege, asconstrued under lowalaw, applied to
Terrd sdocumentsin thefirst place; (2) whether the Magistrate Judge intended to find, in addition to * sub-
gantid need” and “undue hardship,” that Terrahad waived itswork product protections, and (3) what facts
supported the Magistrate Judge’ s finding of “exceptional circumstances’ under Rule 26(b)(4)(B).

Only one week after the remand, and without additional submissions from the parties, the
Magistrate Judge issued asix-page Order (* 7/25/97 Order”) (Exh. D hereto) which held, contrary to his
origind ruling, that the attorney-client privilege*“ never applied” to Terra sattorney notesof interviews of
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Terraemployees, or to documents prepared by Terraemployees at the request of Terra's counsel or
consultants. Exh. D, at 1-2. The Magistrate Judge also held that while Terra did not waive any attorney
work-product protections, those protections were overcome by MCC'’s “substantial need” for the
documents because MCC would be unable, without “undue hardship,” to obtain the equivaent of such
documents by other means. Id. at 2.

Asfor theforensic dataand analysesprepared by Terra snon-testifying consultants (Category 5),
and scientific and engineering literature collected by these consultants (Category 6), the M agistrate Judge
heldthat M CC had demonstrated the* exceptional circumstances’ required by Rule26(b)(4)(B) to obtain
such documents — both to defend againgt Terra s product liability claims and to pursue its defamation
claim. Id. at 3-5. Based on these findings, the M agistrate Judge reaffirmed his 12/4/96 Order compelling
the production of the same four categories of documents. Id. at 6.

OnOctober 30, 1997, the District Court issued an Order (Exh. E hereto) summarily affirming the
Magistrate Judge' s12/4/96 and 7/25/97 Orders. In doing so, thedistrict court rejected Terra' scontention
that the plain language of Rule 26(b)(4)(B) expresdy limitsdiscovery of non-testifying consultantsonly to
discovery of “factsknown and opinionsheld” by those consultants, and only then through “interrogatories
or deposgition,” and thus prohibits document discovery of consultant work product. The Court explained
asfollows:

It istrue that the rule mentions only interrogatories and depositions, and does not speak

to requests for the production of documents under Fed.R.Civ.P. 45. ‘ However, it isby

now atruism that the various discovery devices function as an integrated system, and that

in deciding the limits of privilege, we should treat the various devices similarly.’

Exh. E, at 4 (citation omitted). The court also rejected Terra sargument that In re Burlington Northern,

Inc., 822 F.2d 518 (5th Cir. 1987), required the court to stay production of Terra sincident investigation



documents pending adetermination of whether MCC' sdefamation claim was barred by Terra simmunity
defenses. Although MCC conceded that its need for these documents was limited to its defamation claim,
thedistrict court inexplicably stated that “MCC’ s defamation claim isnot the only basis on which [the
Magistrate Judge] ordered the production of documents.” Id. at 5. The court also noted, without
elaboration, that Burlington Northern “is not dispositive under the facts of this case.” 1bid.

The Sequestration Order. On February 19, 1997, MCC moved for a protective order under
Rule 26(c)(5), seeking to prohibit al fact witnesses from attending the deposition of any other witnessand
to prevent counsel from disclosing any prior deposition testimony to any prospective fact witness.
App. Tabs20-21. MCC’ smotion was not supported by any affidavit or other evidence. Instead, MCC
merely speculated that Terra employees might share a sense of “ camaraderie,” and that many witnesses
were outside of the subpoenapower of the Mississippi court and thus could not be compelled to attend
atrid. MCC clamed that it was seeking the “raw reactions’ of Terra'semployees. Terraopposed MCC's
Motion ontheground that thefedera discovery ruleswereamendedin 1993 to make clear that witnesses
could not be sequestered during discovery absent aparticularized showing of exceptional circumstances,
and that MCC had not even attempted to make such ashowing. App. Tab 22. Terraa so pointed out that
ablanket sequestration order would deprive Terraof itsright to counsel during discovery by impairing the
ability of itscounsel to fully investigate and pursue Terra sclaimsand defenses, and to represent Terra
witnesses at their deposition.

On April 14, 1997, the Magidtrate Judge issued an Order (Exh. F hereto) granting MCC' smation,
and directed that (1) when preparing witnesses for their depositions, attorneys may not refer “directly or
indirectly by innuendo, to what other witnesses say about thefacts’; (2) attorneysand officers of any party
may not “reveal[]” prior deposition testimony to any witness prior to that witness' deposition; and (3) a
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party may not designate more than two corporate representatives to attend depositions before the
representatives themsel ves have been deposed, and may have only six corporate designees overdl, two
of whom will not be deposed. Exh. F, at 2. Asitsjustification for these measures, the Magistrate Judge
broadly accepted MCC'’ s unsupported assertionsthat Terra witnesses would be subject to substantia
influence and subtle pressures by Terra:

[ T]he court finds validity in the contentions of MCC that most fact witnesses are subject

to substantial influenceand even perhaps subtle pressuresfrom their rel ationshipswith

Terra. The court further finds that MCC has made a substantial showing of exceptiona

circumstances that makeit appropriate for the court to fashion areasonable protective

order.
Id. at 1. The Magistrate Judge cited no evidence to support his“findings’ concerning the * substantia
influence’ or “subtle pressures’ that Terrasupposedly would impose on its employees— nor wasany ever
offered. On October 30, 1997, the district court issued an Order (Exh. H hereto) summarily affirming the
Magistrate Judge' s Sequestration Order, relying exclusively upon Dunlap v. Reading Co., 30 F.R.D. 129
(E.D. Pa 1962), a case decided more than 30 years prior to the 1993 amendments to the Federal Rules.
The depositions of fact witnesses have been stayed by agreement of the parties pending appeal of the

sequestration order.

REASONSWHY THE WRIT SHOULD ISSUE

THISCOURT HASAUTHORITY TO ISSUE THE REQUESTED WRIT.
Mandamusisan appropriate remedy “‘when thetrial court has exceeded itsjurisdiction or has
declined to exerciseit, or when thetria court has so clearly and indisputably abused its discretion asto

compel prompt intervention by the appellate court.”” Inre Dresser Industries, Inc., 972 F.2d 540, 543

g On April 22,1997, the Magistrate Judge issued an order (Exh. G hereto) staying the depositions
of all “fact witnesses’” pending the appeal of the Sequestration Order.
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(5th Cir. 1992) (quoting In re Chesson, 897 F.2d 156, 159 (5th Cir. 1990)). As demonstrated below,
the digtrict court’ s orders of October 30, 1997 were not merely erroneous, but well beyond the scope of
itsauthority under the Federal Rules. It iswell-established that mandamusis appropriateto correct and
vacate actionsthat are not authorized by law. See Schlagenhauf v. Holder, 379 U.S. 104, 110 (1964);
InreChewronU.SA., Inc., 109 F.3d 1016 (5th Cir. 1997); Inre Excel Corp., 106 F.3d 1197, 1200-01
(5th Cir.), cert. denied, 118 S.Ct. 159 (1997); Hebert v. Exxon Corp., 953 F.2d 936 (5th Cir. 1992).
Inthiscase, thedigtrict court not only disregarded the plain language of the Federal Rules, but declined to
follow controlling decisions of the Supreme Court and this Court. Mandamusthusisplainly an gppropriate
remedy. See In re Burlington Northern, 822 F.2d 518 (5th Cir. 1987); Dresser Industries, supra; In
re M.P.W. Sone, 986 F.2d 898 (5th Cir. 1993).

A petitioner seeking mandamusalso “* must show that [it] lack[s] adequate dternative meansto
obtaintherelief [it] seek[g].”” Hebert, 953 F.2d at 938 (quoting Mallard v. United Stated District Court
for the Southern District of lowa, 490 U.S. 296, (1989)). Inthiscase, if Terrais compelled to produce
documents protected by the attorney-client privilege and by Rules 26(b)(3) and 26(b)(4)(B), those
privilegeswill have beenlogt, and the district court’ sorder will then effectively be unreviewable after fina
judgment. See, e.g., Burlington Northern, 822 F.2d at 522-23; In re Bieter Co., 16 F.3d 929, 931-32
(8th Cir. 1994); In re Regents of the University of California, 101 F.3d 1386, 1387-88 (Fed. Cir.
1996), cert. denied, 117 S.Ct. 1484 (1997). Likewise, if al fact witnessesin this case are sequestered
prior to their depositions, and Terra scounsd isprohibited from properly preparing Terra switnessesfor
their depositions, the harm to Terrawill be both irreparable and incurable after final judgment since

discovery aready will have been completed, and could not realistically be redone. In short, this case

-12-



presentsprecisaly thesort of exceptiona circumstancesthat warrant the exercise of this Court’ smandamus

jurisdiction.

. THEWRIT SHOULD ISSUE BECAUSE THE DISTRICT COURT EXCEEDED ITS
AUTHORITY IN COMPELLING TERRA TO PRODUCE PRIVILEGED
DOCUMENTSPREPARED BY ITSATTORNEYSAND CONSULTANTS.
Initsorder of October 30, 1997 (Exh. E), the district court ordered the production of dl notesand

memorandaof Terra sattorneysof confidential interviewsof Terraemployees concerning the Port Neal

explosion. The court aso ordered the production of documents prepared by Terra’s employees at the
request of Terrad scounsdl to assist inproviding lega adviceto Terra Thedigtrict court ordered Terrato
produce these documents on the grounds that they are not covered by the attorney-client privilege, and,
treating the notes as if they were ordinary work product, found that MCC had demonstrated the

“substantial need” and“ undue hardship” necessary to overcomethe protectionsof Rule 26(b)(3). Exh. E,

at 1-2 (adopting Exh. D, a 2). Asdemonstrated below, the district court lacked the authority to issuethis

Order given the undisputed factual record and the controlling lega standards established by the Supreme

Court and this Couirt.

A. The Court’s Privilege Ruling I's Patently Contrary To The Supreme Court’s
Decision In Upjohn, The Law Of This Circuit, And Controlling lowa L aw.

In support of itsMation for Protective Order, Terra offered uncontradicted affidavits which estab-
lishedthat, during Terra sincident investigation, Terra scounsel conducted numerousconfidential inter-
viewsof Terraemployees concerning the eventsleading up to the Port Neal explosion. Terrd sattorneys
conducted theinterviews*in[their] capacity asdefense counsel for Terra,” and treated theinterviews*as
confidentia discussonswith Terraemployees concerning matters within the scope of their employment.”

Gombar Aff., 121 (App. Tab 4 (Exh. B thereto)). During the course of these interviews, Terra s attorneys
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prepared interview noteswhich “ contain counse’ simpress ons and thoughtseither about thewitnessor the
subject matter.” 1bid. Terra' s counsd also requested that Terra employees create various documents “to
ether explain or illustrate some process or issue being addressed.” Id., 1124. As Terra s counsel explained,
“[a]t timesthe documentswere created for counsel’ susedirectly, and at other timesthe documentswere
created to assist the experts who, in turn, provided information to counsel.” 1bid.

Under controlling lowalaw,? documents protected by the attorney-client privilege are dbsolutely
immune from discovery — evenin theface of substantia need. Shook v. City of Davenport, 497 N.w.2d
883, 886 (lowa 1993). The district court, however, held that Terra' s counsel’ sinterview notes and
memoranda are not covered by the attorney-client privilege because (1) the documents were “not
confidentid”; (2) theinformation provided in thoseinterviews was * not given or acquired for the purpose
of seeking or giving legal advice”; and (3) Terra semployeeswere not “‘ clients' so as to invoke the
privilege.” Exh. E, at 1-2. Each of these findingsis patently wrong as a matter of fact and law.

First, thereisnot ashred of evidenceto support the court’ sfinding of non-confidentiality. Mr.
Gombar testified, without contradiction, that counsdl’ sinterviews of Terraemployees “were held without
third parties present, the employees were told that the interviewswould be maintained as confidentia and,
to this date, such has been the case.” Gombar Aff., {1 21 (App. Tab 4, Exh. B thereto). Likewise, the
empl oyee-prepared documentsin question wererequested by counsel and by counsdl’ sconsultantssolely

for thepurposeof providing analysisto counsdl. Id., §24. At the outset of theinvestigation, Terra sGenerd

4 The district court held that, under Fed. R. Evid. 501, lowalaw governs Terra' s assertion of
attorney-client privilege. Exh. C, at 24. Neither party has disputed this holding.
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Counsdl “madeit clear that . . . the communications from Terra employeesto Terra' s counsel [were]
intended to be confidential, would be confidential, and would remain as such.” Id., {1 11.

Second, the uncontradicted record evidence establishes that Terra's counsel conducted their
employeeinterviewsfor the purpose of giving legal adviceto Terrain anticipation of regulatory and civil
litigation arising from the Port Ned explosion. Both Mr. Vaentine and Mr. Gombar testified that Terra
retained MWE, Mr. Gombar’ slaw firm, to advise Terrawith respect to pending regulatory investigations
and futurelitigation regarding the explosion. Vaentine Aff., 5 (App. Tab 4 (Exh. A thereto)); Gombar
Aff., 111 (App. Tab 4 (Exh. B thereto)). Mr. Gombar aso specifically stated that part of MWE's
preparaion of Terrd sdefense of anticipated litigation included “ determining the facts of the matter” through
an intensve factua investigation, and that * communications made by Terraemployeesto Terra s counsd
were for the purpose of providing legal advice, which had been requested by Terra s officers and
directors....” Gombar Aff., 11. Mr. Gombar’ s objectiveininitiating the factual investigation into the
explosion was “to obtain the facts so that | would bein aposition to counsd Terraregarding anticipated
litigation” with regulatory agencies and third parties. Id., 1 15.

The Supreme Court and this Court have both held that attorney-initiated factud investigations are
protected by the attorney-client privilege because they are critically necessary to rendering lega advice.
See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 390-91 (1981) (“[t]hefirst step in the resolution
of any legd problem is ascertaining the factua background and sifting through the facts with an eyeto the
legally relevant”); Dunnv. Sate FarmFire& Cas. Co., 927 F.2d 869, 875 (5th Cir. 1991); InreLTV

Sec. Litig., 89 F.R.D. 595, 600-01 (N.D. Tex. 1981) (Higginbotham, J.).
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In his 12/4/96 Order, the Magistrate Judge properly found that the Committee undertook itswork
“primarily for the purpose of defending or prosecuting future litigation,” and that “the primary motivating
purpose behind the creation of the documents. . . was. .. toaid in possiblefuturelitigation.” Exh. A, at
9. Onremand, however, the Magistrate Judge inexplicably switched course, finding — without any new
evidence or arguments from the parties— that the information relayed during counsals’ interviewswith
Terraemployees“was not given or acquired for the purpose of seeking or giving legd advice” Exh. D, a
1-2. TheMagistrate Judge cited no evidenceto support thisnew “finding.”# In truth, thereisno factua or
legal basisfor thedigtrict court’ sruling the documentswere not created for the purpose of seeking or giving
legal advice.

Finally, thedistrict court’ sholding that Terral semployeeswerenot “‘ clients' so asto invokethe
[attorney-client] privilege’ (Exh. E, at 2) isdirectly contrary to the Supreme Court’ s holding in Upjohn as
well ascontrolling principlesof lowalaw.? Theissuein Upjohnwaswhether the attorney-client privilege
applied to interviews and other communications between corporate counsel and corporate employees
during the course of aninternd investigation into employee conduct for which Upjohn could potentidly be
liable. The Supreme Court rgjected the narrow “ control group” test adopted by some courts, holding that

theinterviewsand interview noteswere protected by the attorney-client privilege. The Court explained that

g Thedigtrict court’ sfinding aso iscontradicted by its separate finding that the interview noteswere
attorney work product documents. Exh. D, at 2. A finding that counsel’ sinterview notesand memoranda
were “prepared in anticipation of litigation or for trial” necessarily means that the interviews were
conducted for the purpose of seeking and giving legal adviceto Terra. See Fed. R. Civ. P. 26(b)(3).

g Although lowalaw governs gpplication of the attorney-client privilege, it was undisputed below that
lowacourtswould ook to analogousfedera precedentsin determining whether acorporate employeeis
a“client” for purposes of the privilege. See Shook v. City of Davenport, 497 N.W.2d 883, 886 (lowa
1993).
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“Im]iddle-level — and indeed lower-level — employees can, by actions within the scope of their
employment, embroil thecorporationin seriouslegd difficulties, anditisonly naturd that theseemployees
would have therelevant information needed by corporate counsdl if heis adequately to advise the client
with respect to such actud or potentia difficulties” 1d. at 391. The Court dso went on to reject the notion
(adopted by the district court here) that corporate employees are not “clients’ within the meaning of the
attorney-client privilege:

Information, not available from upper-echel on management, was needed to supply abasis

for lega advice concerning compliancewith securitiesand tax laws, foreign laws, currency

regulations, duties to shareholders, and potential litigation in each of these areas. The

communications concerned matters within the scope of the employees' corporate

duties, and the employees themselves were sufficiently aware that they were being

guestioned in order that the corporation could obtain legal advice. Id. at 394.

Upjohn compe sthe concluson that Terra satorney interviews of Terraemployeeswere“ client”
communications protected by the attorney-client privilege. The purpose of Terra sinvestigation was*“to
prepare Terra s defense against the entire range of anticipated litigation” arising out of the Port Neal
explosion. Gombar Aff., 111 (App. Tab 4 (Exh. B thereto)); Vaentine Aff., 15 (App. Tab 4, (Exh. A
thereto)). Moreover, “the communications made by Terraemployeesto Terra's counsel were for the
purpose of providing lega advice,” and “theinformation sought by Terrd s counsd [was| information within
the scope of each employee’ sduties.” Gombar Aff., {1 11. Indeed, asthe lowadistrict court found with
respect to twelvemid- to lower-level Terraemployees(dl of whom wereinterviewed by Terra scounsdl
and/or prepared documents at the request of counsdl), such employees* could impute liability directly to

Terrafor their own wrongful acts, becauseit istheir own conduct . . . that hasthe potentia for being the

central focus of MCC’ s defense of inappropriate operations and maintenance.” Terra Int’'l, Inc. v.
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Mississippi Chemical Corp., 913 F. Supp. 1306, 1322 (N.D. lowa 1996). Under Upjohn,
communicationsbetween Terra scounsel and Terra semployeesare plainly protected by the attorney-
client privilege.” The district court was without authority to ignore Upjohn’s holding in this case.

B. TheDistrict Court Clearly Abused Its Discretion In Treating Terra’s
Attorney Notes And Documents As“Ordinary” Attorney Work Product.

Because Terra sattorney interview notes and employee-generated documents are privileged, no
amount of need can overcome their protected status. See supra at 14. However, even assuming,
arguendo, that the attorney-client privilege doesnot apply, Upjohn also makes clear that Terrd sattorney
interview notes qualify ascore* opinion” work product, which cannot be discovered even upon ashowing
of substantial need. Thedistrict court, however, held that the protections accorded Terra sattorney notes
and documents could be overcome simply by ashowing of substantial need and undue hardship. Exh. E,
at 3 (adopting Exh. D, at 2). In doing so, and in disregarding this Circuit’ swell-established precedents as
well, the district court clearly exceeded the bounds of its authority.

There aretwo types of work product under Rule 26(b)(3): “opinion” (or “core’) work product and
“ordinary” work product. “Opinion” work product includesdocumentsthat reflect “ thementa impressions,
conclusions, opinionsor legal theories of an attorney or other representative of aparty concerning the

litigation.” Fed. R. Civ. P. 26(b)(3). The Supreme Court and this Court have both held that an attorney’ s

7 See also, e.g., Samaritan Foundation v. Goodfarb, 862 P.2d 870, 878 (Ariz. 1993) (in banc)
(tobeprivileged, “employee’ scommunication[must] relateto theemployee sown activitiesthat arewithin
the scope of hisor her employment and are being attributed to the corporation”); In re Allen, 106 F.3d
582, 603 n.11 (4th Cir. 1997) (“the atorney-client privilege protected communications between Upjohn’s
counsel and its employees, regardless of rank, because the communications were made in order to
formulateand render legal advicetothecorporationitsaf”); 2 Weingtein’ sEvidence, 1503(b)[04] (1992)
(to be privileged, subject matter of communication must be*the performance by theemployee of theduties
of his employment”).
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notes of witnessinterviews qudify as*opinion” work product. Upjohn, 449 U.S. a 399-401; Inre Grand
Jury Proceedings, 43 F.3d 966, 970-71 (5th Cir. 1994).

It alsoiswell-established that the protectionsafforded “ opinion” work product under Rule 26(b)(3)
arefar more stringent than those afforded “ ordinary” work product. Asthe Supreme Court has noted,
some courts have held that “ no showing of necessity can overcome protection of work product whichis
based on ord statements from witnesses.” Upjohn, 449 U.S. at 401. This Court likewise has held that
disclosure of “documents based upon ord communicationswith third parties’ will be ordered only ina*rare
Stuation” becausethe protection afforded such documentsis*‘far stronger’ than for other work product
documents.” Inre Grand Jury Proceedings, 43 F.3d at 970-71 (quoting Upjohn, 449 U.S. at 402). See
also Upjohn, 449 U.S. at 400 (“memorandabased on oral statements of witnesses. . . [are] the sort of
material the draftsmen of the Rule [26(b)(3)] had in mind as deserving special protection”).

Inthiscase, however, the digtrict court inexplicably treated counsd’ sinterview notesas* ordinary”
work product whose production could be overcome by the less stringent showing of “substantial
need/undue hardship.” Exh. D, at 2 (adopted by Exh. E, a 3). In doing so, the district court committed a
clear error of law given Upjohn’ sunequivoca holding that attorney notes and memorandareflecting the
ord statementsof third parties* cannot bedisclosed smply upon ashowing of substantia need and inability
to obtain the equivaent without undue hardship.” 449 U.S. at 401.

Thejudtification offered by thedigtrict court for overcoming Terra swork product protectionsaso
has been flatly rejected by this Court. Thedistrict court held that MCC had shown substantial need and
undue hardship because “ Terra had access to the immediate testimony of eyewitnesses, and the notes

reflect these witnesses' portraya of the events surrounding the explosion at atime when their memories
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werefresh,” and because”[at thislate date, it isimpossiblefor MCC to discover viadepositionsthismore
accuratetestimony of thewitnesses, asrecollectionswill certainly have diminished.” Exh. D, at 2 (adopted
by Exh. E, at 3). AsUpjohn itself reflects, however, in virtually every case aparty’ s counsel conducts
witnessinterviews before opposing counsd isableto deposethose witnesses. Accordingly, it issettled law
inthisCircuit that parties seeking discovery of work product materials must first attempt to obtain the
desired information from other sources.

Inrelnternational Sys. and ControlsCorp. Sec. Litig., 693 F.2d 1235 (5th Cir. 1982), controls
on this point. Plaintiffsin that case sought discovery of work product generated by the defendant
corporation’ s audit committee, which was established to investigate SEC allegations that corporate
personnd had madeillega paymentsabroad, to prove the corporation’ sscienter in afraud case. This Court
held that the didtrict court erred in ordering production of the work product documents, and explained that
before ordering such production, “the district court should determineif [the information sought] can be
discovered without the work product — i.e., by depositiontestimony.” 1d. at 1241. While this Court noted
that plaintiffsmight at some point be ableto “demonstrate undue hardship if the witness cannot recall the
eventsin question, or isunavailable,” it warned that “ broad unsubstantiated assertions of unavailability or
faulty memory arenot sufficient.” Id. at 1240. Accord Castlev. Sangamo Weston, Inc., 744 F.2d 1464,
1467 (11th Cir. 1984) (district court abused itsdiscretionin ordering production of witnessinterviews, as
“[t]here hasbeen noshowing . . . that gppellee could not obtain that information by deposing the very same
witnesses’).

Given that depositionsin this case have yet to begin, the district court’ s speculation that it would

be“impossiblefor MCCto discover viadepostions’ thewitnesses' recollection of relevant events, and
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that the “recollections’ of Terraemployees“will certainly havediminished” (Exh. D, a 2), isprecisdy the
sort of “unsubstantiated assertion” that this Court rejected asinsufficient in International Systems® And
sincelnternational Systemswasan “ordinary” work product case, itsholding applieswith even greater
forceto thetype of “opinion” work product that the district court ordered to be produced. See McKenzie
v. McCormick, 27 F.3d 1415, 1420 (9th Cir. 1994), cert. denied, 513 U.S. 1118 (1994). Once again,
thedidtrict court clearly exceeded the boundaries of itsdiscretionin refusing to follow thiswell-established
rule.

C. The District Court Exceeded its Authority in Ordering Terra to Produce
Documents Prepared by its Non-Testifying Consultants.

Inaddition to compelling the production of Terra sattorney-client documents and work product,
thedistrict court also ordered Terrato produce documents reflecting the extensive testing and analytical
work conducted by Terra s non-testifying consultants regarding the cause and origin of the Port Neal
explosion. See Vdentine Aff., 111 (App. Tab 4 (Exh. A thereto)); Gombar Aff., 118-13, 16-17, 25-26
(App. Tab 4 (Exh. B thereto)); Baker Aff., 112-10 (App. Tab 4 (Exh. D thereto)). Thedistrict court’s

Order cannot be squared with the plain language of the Federal Rules.

8/

8 Thedidrict court’serror cannot be cured by redacting “ opinion” work product from theinterview
notes, so that only “factua” information remained, since the factsthat counsd choseto record in the inter-
view notesnecessarily reved what counsel believed to be sufficiently important to record, and hencewould
expose counsel’ smental impressions. See, e.g., Upjohn, 449 U.S. at 399 (“[f]orcing an attorney to dis-
closenotesand memorandaof witnesses ord statementsis particularly disfavored becauseit tendstore-
vedl the attorney’ smental processes’); Inre Grand Jury Proceedings, 43 F.3d at 970 (recognizing the
“likelihood” that “work product which results from ord communicationswith third parties. . . will reved
theattorney’ smental processesor litigation strategy”); InreAllen, 106 F.3d at 608 (“theinformation [the
attorney] memorialized in her interview summary[] tendsto indicate the focus of her investigation, and
hence, her theoriesand opinionsregarding thislitigation”); Hickmanv. Taylor, 329 U.S. 495, 513 (1947)
(interview notes reflect “what [the attorney] saw fit to write down regarding the witnesses' remarks’).
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Rule 26(b)(4)(B) providesthat “aparty may, through interrogatories or by deposition, discover
facts known or opinions held by [a non-testifying] expert . . . only . . . upon ashowing of exceptional
circumstances that it would be impracticable for the party seeking discovery to obtain facts or opinions
on the same subject by other means’ (emphasisadded). The district court acknowledged the language of
thisRule, but rejected Terra s contention that the plain text of the Rule prohibitsdiscovery of documents
prepared by an opponent’ s non-testifying consultants, and further found that MCC had met its burden of
demondtrating the“exceptiond circumstances’ necessary to overcomethe protectionsof the Rule. Exh. E,
a 4 (adopting Exh. D, a 3-5). As demondtrated below, the district court clearly abused its discretion in
disregarding the plain language of Rule 26(b)(4)(B) and in holding that MCC had shown “ exceptional
circumstances’ under the Rule.

1. The Court’sOrder Violates The Plain Language of Rule 26(b)(4)(B).

Rule 26(b)(4)(B) permitsdiscovery of “factsknown or opinionsheld’ by an opposing party’ snon-
testifying consultant “throughinterrogatoriesor by deposition.” The Rule containsno provision authorizing
discovery of documents generated by a non-testifying consultant. It follows, therefore, under settled
principles of gatutory construction (inclusio unius, exclusio alterius), that such document discovery isnot
authorized by the Federa Rules. See O’ Meveny & Myersv. FDIC, 512 U.S. 79, 86-87 (1994); Landry

v. All American Assurance Co., 688 F.2d 381, 389 & n.29 (5th Cir. 1982).¢

g Prior to the 1993 amendments, Rule 26(b)(4)(B) contained no limitation on the methods of dis-
covery that could be used vis-a-vis a non-testifying consultant, providing that “[a party may discover facts
known or opinionsheld by” anon-testifying expert upon ashowing of exceptiona circumstances. The 1993
amendmentsinserted thelimiting term* through interrogatoriesor by deposition” between thewords* may”
and“discover,” thuslimiting the methods of discovery tointerrogatoriesand depositions. Thisamendment
must betaken asan intentiond restriction on the available methods of discovery under the Rule. Cf. Eastus
(continued...)
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Whileacknowledging that Rule 26(b)(4)(B) “ mentionsonly interrogatories and depositions, and
doesnot spesk to requestsfor the production of documents,” the district court held that Rule 26(b)(4)(B)
does not mean what it plainly says, and actually permits document discovery because “‘ the various
discovery devicesfunction asan integrated system, and that in deciding the limits of privilege, we should
treat thevariousdevicessimilarly.”” Exh. E, a 4 (citation omitted). Whatever itsrationde, the district court
had no authority to disregard the plain language of the rule. SeeBurnsv. Lawther, 53 F.3d 1237, 1241
(11th Cir. 1995) (applying inclusio unius maxim to interpret Federal Rules). Indeed, the district court’s
decisgonillegitimately arrogated to itself the power of deciding whichtypesof discovery should bedlowed
under Rule 26(b)(4)(B). Congress, which of course hasthelast word on the matter, clearly resolvedto limit
discovery of non-testifying consultants to discovery of “facts known” and “opinions held” through
“interrogatories or by deposition” done. Thereisno other way that Rule 26(b)(4)(B) can plausibly beread.
Thedigtrict court wasobliged to follow that Rule, not to rewriteit. Its patent disregard of the Rule plainly
calsfor an application of this Court’ s mandamus jurisdiction. See Schlagenhauf v. Holder, 379 U.S. 104,
110 (1964) (appellate court has power to grant mandamus relief where relevant federal rule does not
empower district court to issue challenged order); In re Excel Corp., 106 F.3d 1197, 1200 (5th Cir.
1997) (mandamus appropriate wheredistrict court remanded case on grounds not authorized by gpplicable

removal statutes).

¥(...continued)
v. Blue Bell Creameries, 97 F.3d 100, 106 (5th Cir. 1996) (1990 amendment to 28 U.S.C. § 1441(c)
demonstrates “ Congress's intent to restrict, rather than to expand, removal jurisdiction”).
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2. The Court Clearly Abused its Discretion in Finding That MCC
Demonstrated “ Exceptional Circumstances’ Under Rule 26(b)(4)(B).

Evenif Rule26(b)(4)(B) permitted discovery of documents prepared by non-testifying consultants
inanticipation of litigation, thedigtrict court clearly abused itsdiscretionin holding that MCC demonstrated
thesort of “ exceptiona circumstances’ the Rulerequirestojustify such discovery. ThisCourt has cautioned
that aparty seeking to demonstrate“exceptional circumstances’ under Rule 26(b)(4)(B) “ carriesaheavy
burden.” Hoover v. U.S. Dep’t of the Interior, 611 F.2d 1132, 1142 n.13 (5th Cir. 1980). Accord 8
Wright, Miller & Marcus, Federal Practice and Procedure 8 2032, at 451 (2d ed. 1994) (“it will rarely
be possible to make the required showing”) (emphasis added).

Inthis case, the district court suggested that MCC demonstrated “exceptional circumstances’
justifying production of Terra s consultant work-product because of MCC' sneed to defend againgt Terra's
product liability claims. Exh. D, at 3-4 (adopted by Exh. E, at 3). The court did so even though MCC
expresdy disclaimed any need for Terra's consultant work product to pursueany product ligbility issues
inthiscase. Rather, MCC openly stated that it seeksthiswork product only to prove scienter as part of
its defamation claim:

MCC can and hasretained its own expertsand has no interest in the Terra consultants

documents asevidencein chief or as sources of information on the exploson per se. Rath-

er, MCC seeks discovery of those documents as sources of information on the due dili-

gencethat Terraundertook before blaming MCC for four deasths and on what was actudly

done and known prior to theissuance of Terra sreport. [MCC needs] [t]o determine what

basis, if any, Terrg[] had for its public statements.. . . . Thisis adefamation case.

App. Tab 5, at 12. The district court clearly was without authority to order Terrato produce documents

for a purpose that MCC not only did not pursue, but expressly disclaimed.

o Courts have consistently held that exceptional circumstances under Rule 26(b)(4)(B) (or
“substantia need” and “undue burden” under Rule 26(b)(3)) cannot be shown where, as here, the party
(continued...)
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Thedistrict court dso found * exceptiond circumstances’ based onitsholding that the* defamation
clam pending against Terra(based in part upon itsassertionsthat Terrawas awarethat its publication of
the final report was false) renders these non-testifying expert reports impossible to duplicate by other
means.” Exh. D, at 4 (adopted by Exh. E, at 3). Thus, according to the district court, MCC could
overcometherestrictionsof Rule 26(b)(4)(B) smply because of itsburdento prove scienter aspart of its
defamation claim. Y et, this Court consistently has held that litigants cannot unilaterally abrogate their
opponents’ discovery protectionssmply by asserting claimsthat require proof of the opponent’ sscienter.
For instance, in Ward v. Succession of Freeman, 854 F.2d 780 (5th Cir. 1988), plaintiffsin asecurities
fraud suit sought discovery of certain communications between the defendant corporation and itsattorneys
concerning thetender offer a issuein thelitigation. Plaintiffs acknowledged that the communicationswere
privileged, but maintained that “good cause” existed for overcoming the privilege (per Garner v.
Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970), cert. denied, 401 U.S. 974 (1971)) because of “their need
to have information proving scienter on the part of the defendants.” 1d. at 786. This Court flatly reected
this argument:

Paintiffsare mistaken in assuming that having ascienter element aspart of one sburden

of proof isasufficient showing of * apparent necessity . . . [for] having the information’
under Garner. Scienter must be proved in every securities case, but that fact alone

19(_..continued)

seeking the discovery can (by itsown admission) conduct itsown tests, analyses or investigation. See, eg.,
Inre Shell Oil Refinery, 132 F.R.D. 437, 443 (E.D. La. 1990) (rgjecting plaintiffs’ attempt to obtain
discovery of thetest resultsand reportsdevel oped by Shell’ sexperts, explaining that plaintiffscould“obtain
thesubstantia equivaent” of what they sought “ by having their own expertsconduct tets’ onthe artifacts);
Martinv. Bally sPark Place Hotel & Casino, 983 F.2d 1252, 1263 (3d Cir. 1993) (denying discovery
because OSHA was not precluded “from conducting its own tests’ on allegedly defective dishwasher);
Santosv. Rando Machine Corp., 151 F.R.D. 19, 22 (D.R.l. 1993) (denying discovery in product ligbility
action because “plaintiff has adegquate “other means' to obtain facts and opinions on the design,
manufacture, appearance and operation of themachineat thetimeof” the accident); Hartford FirelIns.
Co. v. Pure Air on the Lake, Ltd., 154 F.R.D. 202 (N.D. Ind. 1993).
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isnot sufficient for showing ‘good cause.” Otherwise, all fraud claimswould pry open
the privilege. . . .

Ibid. (emphasis added).? Accord, e.g., In re Burlington Northern, Inc., 822 F.2d at 533 (an antitrust
plaintiff’s burden to establish scienter in order to prove the existence of a*“sham” under the Noerr-
Pennington doctrine does not justify discovery of privileged information, for were the rule otherwise,
“whenever acomptitor filesalawsuit aleging that some earlier petitioning wasasham . . . the defendant
would lose hisprivilege’); Rhone-Poulenc Rorer Inc. v. Home Indemnity Co., 32 F.3d 851, 863 (3d Cir.
1994) (an attorney’ sadvice “isnot in issue merdly becauseit isrelevant, and does not necessarily become
inissue merely because the attorney’ s advice might affect the client’ sstate of mind in arelevant manner”).
Onceagain, thedigtrict court’ sdecision contains no reference at al to any of the foregoing Fifth
Circuit precedents, all of which were prominently cited by Terra. The district court had no discretion to
ignore them.
D. TheDigtrict Court Clearly Abused its Discretion in Refusing to Stay Discovery
of Terra'slnvestigation Documents Pending Resolution of Terra’s Entitlement to
Defamation Immunity.
Asexplained above, MCC seeks accessto Terra sincident investigation documents solely to
support MCC'’ sdefamation claim. Terra, however, has asserted that MCC'’ s defamation clam isbarred
by defenses of absolute and qualified immunity. Accordingly, this Court’ s ruling in In re Burlington

Northern, Inc., 822 F.2d 518 (1987), clearly requiresthat the discovery sought — to the extent it isnot

otherwise barred for the reasons specified above— be stayed until the district court first decideswhether

w Because the " exceptiona circumstances’ standard of Rule 26(b)(4)(B) isat least as stringent as
the Garner “good cause”’ standard, In re International Systems, 693 F.2d at 1239-40 & n.5, Ward
gpplieswith equdl, if not greater, forceto MCC' s claim that it needs documents generated by Terra snon-
testifying consultants to prove scienter for its defamation claim.
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MCC' sdefamation claimisbarred by absolute or qualified immunity. Thedistrict court wrongly refused
to apply Burlington Northern’s holding here. Exh. E, at 4-5.

Burlington Northernwasan antitrust casein which the plaintiff aleged that the defendants, agroup
of railroads, conspired to prevent the construction of acoa dlurry pipeline by improperly filing and
defending lawsuitsrel ated to the pipdine. Plaintiff sought discovery of documentsprepared by therallroads
and their attorneysin connection with those prior lawsuits. The railroads resisted discovery under the
attorney-client privilege and Rule 26(b)(3), and also on the ground that their litigation activities were
immunefrom antitrust liability under the Noerr-Pennington doctrine. Specifically, therailroadsargued that
to obtain discovery, plaintiff first “had to show that [therailroads prior] litigation activitieswere. .. not
protected by the Noerr-Pennington doctrine.” Id. at 522. The district court rejected these arguments and
ordered therailroadsto producethe requested documents. This Court then granted therailroad’ s petition
for awrit of mandamus on the ground that “[t]o permit discovery of the documents. . . would undermine
the effectiveness of the very type of petitioning” protected by Noerr-Pennington immunity. Id. & 525. This
Court then went on to hold that:

to the extent [plaintiff] seeks material directly connected with the railroad’ slitigation
activities, the district court cannot order discovery without first determining that the
litigation activity was itself in violation of the antitrust laws. In the context of this
case, that determination will require resolution of the question whether the litigation [is
protected by Noerr-Pennington].

Ibid. (emphasisadded). This Court also directed the district court, on remand, to make * a proper factual
determination” asto whether plaintiff hasestablished “aprimafacie case showing that the[railroads prior]
litigation” fell outside the Noerr-Pennington doctrine. Id. at 534.

Burlington Northern’s holding applieswith equa forcein this case. Just as Burlington Northern's

litigation activities were arguably immune from antitrust liability under the Noerr-Pennington doctrine,
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Terra sdlegedly defamatory statements dso arelikely protected by the doctrines of absolute and qudified
immunity.

MCC’ sdefamation claim centersupon Terra spublication of the Committee Report. Thedistrict
court did not disputethat OSHA regulationsrequired Terrato establish an “incident investigation team”
to “thoroughly investigate and analyze” the explosion at the Port Neal facility, and to prepare areport
summarizing the team’s conclusions and findings. 29 C.F.R. § 1910.119(m)(3)-(4). Moreover, the
regulations state that “[ t] he report, itsfindings and recommendations are to be shared with those who
can benefit fromtheinformation.” 29 C.F.R. §1910.119, App. C, 12 (emphasisadded) . It istherefore
likely that Terrawill be ableto provethat Terra s publication of the Report isimmune from defamation
lidbility. Atthevery least, thereisasubstantial question asto whether Terraisentitled to such immunity.
Under these circumstances, Burlington Northern compelsthedistrict court first to consider and decide
these immunity questions before permitting discovery of the documentsin question.

Thedistrict court acknowledged Burlington Northern, but refused to apply it on the ground that
“MCC sdefamation clamisnot the only basison which [the court] ordered the production of documents.”
Exh. E, a 5. Infact, asexplained above (p. 24, supra), MCC disclaimed any purposefor seeking Terra's
incident investigation documents other than to pursueits defamation claim. The district court also asserted
— without elaboration— that Burlington Northern “isnot dispositive under thefactsof thiscase” Exh. E,

a 5. Infact, Burlington Northernis controlling because the protected documentsin question are being

2 Even putting the OSHA regulationsaside, it aso iswell settled that publication of adocument is
absolutely privileged when it ismade “in connection with judicia proceedings.” Ladner v. Arrington, 374
S0.2d 831, 833 (Miss. 1979). See, e.g., Nettervillev. Lear Segler, Inc., 397 So.2d 1109, 1112-13
(Miss. 1981) (letter and complaint sent to the chairman of an attorney disciplinary committee are absolutely
privileged because “ disciplinary proceedings against an attorney are judicial in nature”).
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sought by MCC only to support aclam that may ultimately be barred by defenses of immunity. For the
very reasons articulated by this Court in Burlington Northern, awrit of mandamusis plainly warranted.
[11.  THEDISTRICT COURT EXCEEDED ITSAUTHORITY IN SEQUESTERING ALL

FACT WITNESSES THROUGHOUT DISCOVERY WITHOUT REQUIRING A

PARTICULARIZED SHOWING OF GOOD CAUSE UNDER RULE 26(c)(5).

Fed. R. Civ. P. 26(c)(5) providesthat “for good cause shown,” acourt may issue a protective
order requiring adeposition to proceed “with no one present except persons designated by the court.” It
issettled law inthis Circuit that “[t]he burden is upon the movant to show the necessity” for aprotective
order, and that the movant must make “aparticular and specific demonstration of fact as distinguished
from stereotyped and conclusory statements’ to support the issuance of a protective order. United
Satesv. Garrett, 571 F.2d 1323, 1326 (5th Cir. 1978) (emphasis added). Accord, e.g., Anderson v.
Cryovac, Inc., 805 F.2d 1, 7 (1st Cir. 1986). In this case, contrary to the plain language of Rule 26(c),
thedistrict court ordered the sequestration of all fact witnessesthroughout discovery, party and non-party
aike, without a shred evidence to demongtrate that thereis any need for such a bresthtaking order. Exh. H
(adopting Exh. F). Given the fundamental impact that the sequestration order will have on the ability of
Terrd scounsd to represent its client in discovery, and the restrictionsthat it places on legitimate attorney-

client communications, the district court’s order represents an unmistakable abuse of discretion.

A. The District Court’s Sequestration Order isContrary to the Plain Language of
Fed. R. Civ. P. 26(c)(5).

In 1993, Congress amended the Federd Rulesto make clear that the sequestration of witnesses
at the deposition sageis permissible only in exceptional cases, and only upon a particularized showing of

good cause. Prior to 1993, severa courts assumed that Rule 615 of the Federal Rules of Evidence —

-29-



which grants parties the absolute right, with or without “ good cause,” to sequester witnesses at trial —
applied to pre-trial depositionsaswell. See, e.g., Inre Shell Oil Refinery, 136 F.R.D. 615 (E.D. La.
1991) (cited by Magidtrate Judge below). Accordingly, those courts viewed the sequestration of witnesses
at the deposition stage as the rule, not the exception. In 1993, however, Fed. R. Civ. P. 30(c) was
specifically amended to make clear that Rule 615 does not apply to depositions. SeeFed. R. Civ. P. 30(c)
(“ Examination and cross-examination of witnesses[at deposition] may proceed as permitted at thetrid
under the provisions of the Federal Rules of Evidence except Rules 103 and 615") (emphasis added).

Since 1993, then, it has been clear that sequestration orders at the discovery stage— unliketria
— areto begranted only in exceptional casesand upon aparticularized showing of “good cause,” not on
the basisof innuendo. In affirming the Sequestration Order, however, thedistrict court relied exclusively
on a1962 decision that obvioudy took no account of the 1993 amendmentsto the Federal Rules. Exh. H,
a 3. Whatever itsrationale, the district court clearly had no authority to issue its sequestration order
without requiring any “particular and specific demonstration of fact” to explain why such an order is
necessary. Garrett, 571 F.2d at 1326 n.3.

Rule 26(c)(5) providesthat “for good cause shown,” the court may order “that discovery be
conducted with no one present except persons designated by the court.” The“good cause’ required by
Rule 26(c)(5) will not, however, bepresent in“ordinary garden variety” cases, and instead must bejudtified
by a showing of “compelling or exceptional circumstances.” BCI Communications, Inc. v. Bell
Atlanticom Sys., Inc., 112 F.R.D. 154, 160 (N.D. Ala. 1986). Accordingly, Rule 26(c)(5) and “the

Court’ sdiscretion under it[] should beinvoked sparingly, €l sethe openness on which our legal system
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properly pridesitself would beimpaired.” Kerschbaumer v. Bell, 112 F.R.D. 426, 426 (D.D.C. 1986)
(emphasis added). Accord, e.g., Hamon Contractors, Inc. v. District Court of the First Judicial
Didtrict, 877 P.2d 884, 887 (Colo. 1994) (en banc) (sequestration should be* permitted only rarely and
only under extraordinary circumstances’) (applying Colorado analog to Rule 26(c)(5)).

Inthiscase, MCC made no attempt to offer any “ particular and specific demongtration of fact” to
support itsrequest for sequestration. Likewise, the district court could point to nothing “compelling” or
“exceptional” about this casethat would even arguably justify the sequestration of al party and non-party
fact witnesses. The court’ s sequestration order instead was based exclusively upon the conjecture * that
most fact witnesses are subject to substantial influence and even perhaps subtle pressures from their
relationship with Terra” Exh. F, at 1 (adopted by Exh. H).

MCC has not offered even a shred of evidence to support this disturbing accusation. To date,
MCC hastaken four depositions of current or former Terraemployees, and has not once pointed to any
evidence of “substantia influence’ or “subtle pressures’ by Terraor its counsd. In fact, MCC made no
attempt to offer any evidence that Terraor its attorneys have ever exerted “ substantial influence” or
imposed “ subtle pressures’ upon actua or potential Terrawitnesses. There is nothing in the record that
even arguably callsinto question Terra sintegrity in conducting thislitigation, or the professionalism of
Terra scounsd. Thedigtrict court’ s*findings” smply haveno basisintherecord, and areinstead merely
the product of “ stereotyped and conclusory statements’ (United Statesv. Garrett, 571 F.2d 1323, 1326

n.3 (5th Cir. 1978)), which district judges have no discretion to rely upon under Rule 26(c).2¥

¥ Itistrue,asMCC argued (App. Tab 21, at 1), that many of the witnesseswhom MCC seeksto

depose are present or former employees of Terra. It isaso true that Terra s current employees draw

salariesfrom Terra. But those circumstances are present in the thousands upon thousands of casesthat
(continued...)
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MCC based itsrequest for sequestration on the bald assertions of its counsdl that (1) most present
and former Terraemployees are outside of the subpoena power of the Mississippi court, (2) the attendance
of thesewitnessesat trial could not be compelledin Mississippi, (3) present and former Terraemployees
may fed asense of “camaraderie’ toward one another, and (4) MCC desiresto obtain the raw reactions’
of Terra switnessesin their deposition. App. Tab 21. These assertions, however, in no way justify a
sequestration order at the discovery stage. As the district court recently explained in Visor v.
Sorint/United Mgmt. Co., 1997 WL 567923, a *2 (D. Colo. 1997), “an order for exclusion grounded
in opposing counsdl’ s need ‘to assure independent recollection’ of events™ * * has been deemed an abuse
of discretion.” Indeed, if MCC'’ s specul ative assertions were alone sufficient to establish “good cause,”
sequestration would automeatically beappropriateinall casesinvolving corporate partieswhose employees
may be called to testify.

Inlight of the 1993 amendments, recent decisions have consistently and categorically reected
requests for sequestration in cases presenting circumstances similar to those asserted by MCC. In
Tuszkiewiczv. Allen Bradley Co., Inc., 170 F.R.D. 15 (E.D. Wis. 1996), for example, plaintiff sought
aRule 26(c)(5) order preventing three of the defendant’ s corporate employees from attending one
another’ s depositions. Like MCC, the movant argued that the three employees “ continue to work

together,” and that dlowing them to “listen in on the testimony” of the others“would only serveto prgjudice

3(...continued)

involve abusiness with two or more employees who are witnesses to the eventsin question. Thereis
nothing “exceptiona” or “compdling” about such circumstances. If thefact that an employer payssdaries
to itsemployees, or that many of those employees like and respect each other, were to quaify as* good
cause” under Rule 26(c)(5), then nearly every casewould be* exceptional,” and deposition sequestration
orders would be the rule, not the exception, in litigation under the Federal Rules.
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theplaintiff.” Id. at 17. Thedigtrict court denied the motion, explaining that plaintiff offered “no digtinct facts
that would lead the court to conclude that the witnesses cannot be trusted to tell the truth or that their
attending each other’ sdepositions will otherwise affect their testimony.” 1bid. The court also added that
afinding of “good cause’ in the case“would surely mandate the sameresult in al casesin which therewas
morethan onefact witness on an issue and where the movant allegesthat prejudice could result.” 1bid.
Accord Visor v. Sorint/United Mgmt. Co., 1997 WL 567923, at *2 (D. Colo. 1997) (same).%

The lesson of Tuszkiewicz and other recent casesis clear: the employment relationship between
aparty employer and itsemployees, and the* camaraderi€’ that may exist among those employees, cannot
provide the sort of compelling and extraordinary circumstances necessary to establish “good cause’ under
Rule 26(c)(5). Asthese cases make clear, any speculation that employeeswill engagein collusion or
fabricate testimony to ensure consstency isjust that — speculation. Such speculation will arise whenever
two or more employees (or two or more relatives, or friends, or neighbors, or fellow club members) are
deposed regarding their respective recollections of the same events. Because M CC offered no record

evidence of itsown, al the district court had to rely onis precisaly the sort of speculation that islegally

= See also, e.g., BCI Communication Sys., Inc. v. Bell Atlanticom Sys,, Inc., 112 F.R.D. 154,
160 (N.D. Ala. 1986) (movant’s allegations of need to preclude plaintiff’ s witnesses, some of them co-
employees, “from hearing or being exposed to deponents’ testimony, [and] thereby preventing collusion
or fabrication of testimony by the prospectivefuturewitnesses’ “do not impressthe Court asbeing anything
morethan ordinary garden variety or boilerplate ‘ good cause’ factswhich will existin most civil litigation”);
Hamon Contractors, Inc. v. District Court, 877 P.2d 884 (Colo. 1994) (en banc) (reversing trial court
order prohibiting employees of ether party from atending their fellow employees depositionsor discussng
their testimony with one another, finding that employees’ relationships with themselves and employer did
not congtitute the sort of “exceptional circumstances’ necessary to justify a sequestration order, and
reasoning that sequestration order “cannot be justified Smply on the basisthat it provides some protection
against apossibility that the party will tailor his own testimony to assure consistency with that of the
witness’).
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insufficient under Rule 26(c). See Garrett, 571 F.2d 1323, 1326 n.3 (movant must make “a particular and
specific demongtration of fact[,] as distinguished from stereotyped and conclusory statements,” to support
issuance of protective order).

In sum, there are no exceptional or compelling circumstances in this case that even remotely
support thedigtrict court’ sfinding of “good cause’ for aRule 26(c)(5) sequestration order. Moreover, the
digtrict court clearly waswithout authority to issueits sequestration order without requiring aparticularized
showing of good cause.

B. TheSequestration Order Will Deny TerratheEffective Assistance of its Counsdl
and Impair Its Ability to Meaningfully Participatein Discovery.

In additionto plainly failing the requirements of Rule 26(c)(5), the court’ s sequestration order dso
will immediately and irreparably deprive Terraof itsright to ass stance of counsdl, and will serioudy impair
Terra s ability to participate effectively in the discovery process.

The sequestration order prohibitsal persons, including Terra s counsdl, from discussing with any
“fact withess’ not yet deposed the testimony given in any earlier deposition. Such anintrusive and overly-
broad redtriction, if upheld, not only would substantialy limit the ability of Terra scounsd to fully prepare
itswitnessesfor their depositions, but aso would deny Terrathe full assistance and zedl ous representation
of its counsal during discovery and prevent Terrafrom vigoroudy investigating and developing Terra's
claims and defenses. The order also grants opposing counsel the right to invade attorney-client
communicationsby inquiring asto whether the attorney representing the witness discussed the testimony
of any other witnesses.

It iswell-settled that in civil litigation the right to counsel is one of condtitutional dimensionsand
should thus be freely exercised without impingement.” Potashnick v. Port City Constr. Co., 609 F.2d
1101, 1118 (5th Cir.), cert. denied, 449 U.S. 820 (1980). See dso Mosley v. S. Louis Southwestern
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Railway, 634 F.2d 942, 946 (5th Cir.) (same), cert. denied, 452 U.S. 906 (1981). Accordingly, this
Court has prohibited any impingement on the attorney-client relationship absent “ compel ling reasons.”
Texas Catastrophe Property Ins. Ass nv. Morales, 975 F.2d 1178, 1180 (5th Cir. 1992), cert. denied,
507 U.S. 1018 (1993).

Theright to counsdl arisesfrom the needs of clients who often are unfamiliar with the litigation
process. Theaveragelitigant “lacksthe skill and knowledgeto adequately prepare hiscaseand [thelitigant]
requiresthe guiding hand of counsdl at every step in the proceeding against him.” 1bid. One such step, of
course, isdeposition discovery. Courts of appeals have cautioned “[d]istrict courts[to] be. . . chary of
issuing protective ordersthat restrict the ability of counsdl and client to consult with one another during tria
or during the preparation therefor.” Doev. Dist. of Columbia, 697 F.2d 1115, 1119 (D.C. Cir. 1983).

The restrictions imposed by the sequestration order in this case on Terra's attorney-client
communicationswould besevere and far-reaching, and woul d impinge upon thetruth-seeking function that
discovery ismeant to serve. For instance, if aTerraemployee were to provide new information during a
deposition, or wereto recall events or circumstances that (to the knowledge of Terra' s counsel) other
prospective deponents had not yet recalled, Terra s counsel would be prohibited from discussing that
testimony with prospective deponents— or from verifying itsaccuracy. Likewise, if aquestionwereto be
asked on asubject that Terra s counsel had not anticipated or investigated, Terra s counsel would be
barred from sharing the contents of that deposition with other witnesseswho might be able to provide
Terrd scounsd with vauableinformation and insghtsinto that subject. The sequestration order dsoisnot
[imited to communications between a party’ sown witnesses. For instance, if an MCC witnesswereto

testify about aconversationwithaTerraemployee, Terrd scounsda would be barred from discussing that
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testimony with the Terra employee unless he or she had aready been deposed — even though the
witnesses obviously would not share any sense of “camaraderie.”

In short, the sequestration order would prevent Terra s counsdl from doing precisaly that which
any competent attorney would seek to do during discovery in representing a client. Indeed, the restrictions
impaosed by the sequestration order are even moreintrusive than those that would even beimposed by Fed.
R. Evid. 615 a trid. Under Rule 615, trid witnesses <till would be permitted to review the prior deposition
testimony of other witnessesin preparation for trial. See, e.g., Naismith v. Professional GolfersAss n,
85 F.R.D. 552, 567 (N.D. Ga. 1979); Lumpkin v. Bi-Lo, Inc., 117 F.R.D. 451, 452 (M.D. Ga. 1987).
Tria witnesses smply would not be permitted to attend thetrial itself or to review thetrial testimony of
other witnesses. Here, onthe other hand, thedistrict court has barred counsel from discussing the testimony
of any witness with any prospective deponent at any time prior to their deposition.

Terrahasasubstantial interest in the accurate reconstruction of the eventsoccurring at the Port
Nedl facility prior totheexplosion. Asthedistrict court recognized, the recoll ection and memoriesof fact
witnesses already have faded, and are likely to fade further withtime. SeeExh. A, a7, 8,10n.3.1tis
therefore only natural and proper to seek to refresh therecollection of awitness— something the Federal
Rules openly encourage (see Fed. R. Evid. 612) — by dlowing witnesses to peak with fellow witnesses,
or by sharing with witnesseswhat others have recalled about the same events. Doing so best ensuresthat
the testimony the witness will give reliably reflects the witness' actual recollection of events. See
Kerschbaumer, 112 F.R.D. at 427 (listening to other witnesses' testimony may allow a prospective

witness “to offer a fresher and more complete account of their own”).
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Limiting Terra scounsdl’ sability to preparewitnessesfor depodtions asoimpinges upon theethicd
dutiesof Terra scounsdl. It isbeyond disputethat “[a]n attorney hasan ethical duty to prepareawitness’
for adeposition. Odonev. Croda Int’'| PLC,170 F.R.D. 66, 69 (D.D.C. 1997); Christy v. Pennsylvania
Turnpike Comnn, 160 F.R.D. 51, 53 (E.D. Pa. 1995). Proper preparation necessarily includes
discussng with the witness his or her recollections, the witness s expected testimony, and the areasin which
the witnessislikely to be questioned. This duty of preparation arises from alawyer’ s duty to provide
“competent representationto aclient.” Miss. Rulesof Prof. Conduct 1.1. It therefore goeswithout saying
that “[r]estrictions on speech between attorneys and their clients directly underminethe ability of attorneys
to offer sound legal advice,” and to provide the required level of competent representation. Martin v.
Lauer, 686 F.2d 24, 32 (D.C. Cir. 1982). See dlso, e.g., Christy, 160 F.R.D. at 53 (declining to grant
plaintiff’s request for protective order limiting “the otherwise proper preparation of awitness for a
deposition”).

By denying Terrathe ability to have its witnesses' recollections refreshed in this commonly-
accepted fashion, and thus placing Terrain jeopardy that itswitnesseswill be forced to testify only from
their own dim recollections, the sequestration order will severely prejudice Terra' s presentation and
investigation of its case, and threaten the integrity of thefact-finding process— all without ashred of
evidentiary justification.?

It should come asno surprise, then, that courts have invalidated ana ogous restrictions placed upon

attorney-client consultation. For example, courts have invaidated restrictions that prevent aclient from

= Although the sequestration order appliesto Terraand M CC witnesses and counsd dike, the great
maority of fact witnessesto theeventsin disputewill be present and former Terraemployees. Accordingly,
counsd’ sinability to prepare witnesses for deposition, and to refresh witness recoll ections about events
long since past, will prgjudice Terrato afar greater extent than MCC.
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conferring with counsel during extended breaksin histestimony at trial (see Potashnick, 609 F.2d at
1118); that prevent plaintiffsfrom consulting with their attorney during settlement proceedingsfacilitated
by the EEOC (see Modley, 634 F.2d at 945-46); or that prohibit a defendant from consulting with his
lawyer during an overnight recess (see United States v. Romano, 736 F.2d 1432 (11th Cir. 1984),
vacated on other grounds, 755 F.2d 1401 (11th Cir. 1985)). If anything, the sequestration order here
iseven moreintrusive of the attorney-client relationship than the orders struck down by these courts since
it restricts attorney-client communications not just for afew days, but throughout the entire discovery
process. Without requiring a particularized showing of good cause, the district court had no authority to
issue such an unprecedented order.

CONCLUSION

For the foregoing reasons, this Court should issue awrit amandamus requiring the district court
to vacateits Orders of October 30, 1997 affirming the Magistrate Judge' s order compelling the production
of documents and its sequestration order.
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