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INTEREST OF THE AMICI CURIAE

Amici curiae are companies (and industry associations whose
membersare companies) that providetelecommunicationsservicesto
the general public, including local telephone service regulated as com-
mon carriage under state law and the federal Communications Act of
1934.! Amici filethisbrief in opposition to petitioners arguments that
47 U.S.C. 8533(b), which prohibitstel ephone companiesfrom provid-
ing “video programming” directly to subscribers within their service
areas, can be reconciled with the First Amendment.?

Like respondent Bell Atlantic, each amicus here has successfully
brought suit to vindicate its First Amendment right to offer video
programming. In ten different cases, federal courts across the country
have unanimoudy held without dissent that Section 533(b) violatesthe
First Amendment.® Petitionerswould have this Court overturn those

! Amici United States Telephone Association, National Telephone Coopera-
tive Association, and Organization for the Protection and Advancement of
Small Telephone Companies are industry associations whose members —
approximately 1400 companies — include virtually all of the traditional local
telephone companies in the United States. Amici Ameritech Corporation,
Cincinnati Bell, Frontier Corporation, Illinois Consolidated Telephone Com-
pany, NYNEX Corporation, Pacific Telesis Group, SBC Communications Inc.,
Southern New England Telephone Company, are some of the largest compa-
nies whose affiliates or subsidiaries are engaged in the business of providing
communications services, including local telephone service. Together with
respondents and amici U S West, Inc., BellSouth Corporation, East Ascen-
sion Telephone Company, and GTE Corporation, amici represent virtualy
every company subject to the free speech restriction in 47 U.S.C. § 533(b).

2 The parties letters of consent to the filing of this brief have been filed with
the Clerk pursuant to Rule 37.3 of the Rules of this Court.

¥ U SWest, Inc. v. United States, 48 F.3d 1092 (9th Cir. 1994), pet. for cert.
filed, No. 95-315 (Aug. 23, 1995); Pacific Telesis Group v. United States, 48
F.3d 1106 (9th Cir. 1994), pet. for cert. filed, No. 95-315 (Aug. 23, 1995); South-
ern New England Tel. Co. v. United Sates, No. 3:94-CV-80 (DJS) (D. Conn.
Apr. 27, 1995), appeal pending, No. 95-6137 (2d Cir.); Southwestern Bell Co.
v. United States, No. 3:94-CV-0193-D (N.D. Tex. Mar. 27, 1995), apped pend-
ing, No. 95-10478 (5th Cir.); GTE South, Inc. v. United Sates, No. CA-94-1588-
A (E.D.Va Feb 10, 1995), appeal pending, No. 95-1738 (4th Cir.); United Sates
Tel. Assnv. United Sates, No. 1:94CV 01961 (D.D.C. Feb. 14, 1995), appeal
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unanimousrulings. Amici therefore have asubstantial interest in this
Court's resolution of this case.

INTRODUCTION AND SUMMARY OF ARGUMENT

A. Telecommunications serviceswereformerly divided along
technologicdl lines. Telephone companiesoffered voiceand datacom-
muni cations services, while cable companies offered transmission of
video programming. Although telephone companiestoday arewilling
and able to provide cable service, 47 U.S.C. § 533(b) prevents them
from competing with incumbent cable operators.

This Court recognized the distortions caused by the monopoly
position of cable operators when it reviewed the 1992 Cable Act in
Turner Broadcasting Sys. v. FCC, 114 S. Ct. 2445, 2454-2466
(1994). Petitioners now attempt to preserve the status quo in that
market and continue to protect the cable industry from competition.
E.g., Gov't Br. 3; NCTA Br. 3.4

But the monopolistic systemisgiving way to technological, eco-
nomic, and regulatory changes affecting telephone and cable service.
Technology now makespossiblethe convergenceof previoudly distinct
services, providing opportunitiesfor competition where none existed
before. Consumers expect new servicesthat combine the abilities of
previoudy distinctindustries. At the sametime, regulators have devel -
oped far more sophigticated methods of identifying and preventing anti-
competitive abuses by regulated entities.

pending, No. 95-5117 (D.C. Cir.); NYNEX Corp. v. United Sates, No. 93-1523-
P-C (D. Me. Dec. 8, 1994), appeal pending, No. 95-1183 (1st Cir.); BellSouth
Corp. v. United States, 868 F. Supp. 1335 (N.D. Ala. 1994), appeal pending,
No. 94-7036 (11th Cir.); Ameritech Corp. v. United States, 867 F. Supp. 721
(N.D. Ill. 1994), appea pending, No. 95-1223 (7th Cir.).

* "Gov't Br." refers to the Brief for the Federal Petitioners. "NCTA Br."
refers to the Brief for Petitioner National Cable Television Association, Inc.
"Pet. App." refersto the opinions of the courts below, reprinted in the Appen-
dix to the government's Petition for Writ of Certiorari in No. 94-1893. "JA."
refersto the Joint Appendix in the consolidated cases before this Court. "Ct.
App. JA." refersto the joint appendix before the court of appeals.
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Section 533(b) preventsthe natural development of technological
solutionsto the problems of cable monopoly. Asaconsequence, the
statute limits the number of cable television operators and harms
fundamenta First Amendment principles encouraging more speech and
greater diversity among speakers.

B. ThisCourt should, at aminimum, gpply intermediate scrutiny
to determinethe constitutionality of Section 533(b). The government
bears a substantial burden under that standard: it must show that the
regul ation actually furthers asubstantial government interest and that
it isnarrowly tailored (i.e., that it does not burden more speech than
is necessary to achieve the government's purpose). Congress made
no findings or predictive judgmentsin 1984 (when it enacted Section
533(b)) or later; nor did it consider less restrictive alternatives. In-
stead, it simply codified the Federal Communications Commission's
(FCC's) exigting regulatory ban. Thus, thereisno basisfor this Court
to defer to Congress concerning the statute's justification. Even
imputing to Congressthe reasons given by the FCC for its prior regula-
tory restriction, thisCourt should strike down the statute because those
reasons no longer pertain, as the FCC itself has found.

The statute cannot survive intermediate scrutiny. Petitioners
argue that Congress might have imposed a ban on video speech out
of concern that regulatory measures would be inadequate to prevent
tel ephone compani esfrom engaging in anticompetitive behavior (dis-
crimination or cross-subsidization) in the cable market. But the gov-
ernment petitionersthemselves have repeatedly found (and argued in
judicia and regulatory proceedings) that thereis no rea risk of such
anticompetitive behavior. Those officia government findings are
confirmed by court decisions and regulatory developments: thereis
simply no need for aban on speech. Section 533(b) cannot bejustified
as protecting or enhancing competition in the cable market. That
market iscurrently dominated by monopolists, and tel ephone compa-
nies are the most promising sources of real competition. Section
533(b) actualy inhibits competition and diversity.

Section 533(b)'s complete ban is not narrowly tailored to serve
any government interest. There is nothing unigque about video pro-
gramming that justifiesimposing atotal prohibitionin order to prevent
cross-subsidization and discrimination. The speculativerisk of such
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anticompetitive behavior would be equally present in any line of busi-
ness tel ephone companies might enter, but Section 533(b) imposesa
ban only on cable television service. The FCC has developed a
comprehensive regulatory scheme to prevent the very kind of
anticompetitive behavior petitioners purport to fear. The Justice De-
partment and the FCC have repeatedly expressed confidencein those
measures. The government does not assert that those safeguards are
inadequate to protect ratepayers or competitors.

ARGUMENT

.  SECTIONS33(b) ISSUBJECT,AT AMINIMUM, TO INTER-
MEDIATE SCRUTINY

Amici agree with Bell Atlantic that Section 533(b) is subject to
strict scrutiny under the First Amendment for the reasons set forthin
respondents brief. Nevertheless, we do not addressthoseissues here
because — as every court that has addressed this issue has found —
the statute cannot survive even intermediate scrutiny. A fortiori, it
would not survive strict scrutiny either.

A. PetitionersBear a Rigorous Burden of Demonstrating
that the Statuteis Constitutional

The government and NCTA bear the burden of demonstrating
that Section 533(b) is consistent with the First Amendment under the
intermediate scrutiny standard. Rubin v. Coors Brewing Co., 115 S.
Ct. 1585, 1591-1592 (1995); Turner, 114 S. Ct. at 2470. That standard
requirespetitionersto demonstrate that the speech restriction actually
"promotesasubstantial government interest” and that it isnarrowly tai-
lored, so that the means chosen do not "burden substantially more
speech than is necessary to further the government's legitimate inter-
ests." Ward v. Rock Against Racism, 491 U.S. 781, 799 (1989); see
aso Turner, 114 S. Ct. at 2469; United Satesv. O'Brien, 391 U.S.
367, 377 (1968).°

® In addition to these elements, a restriction on speech must also "leave
open ample dternative channels for communication.” Ward, 491 U.S. at 791
(quoting Clark v. Community for Creative Non-Violence, 468 U.S. 288, 293
(1984)). The government acknowledges that the statute must meet this
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InTurner, the plurdity applied the intermediate scrutiny standard
and rejected many of the contentions petitioners make here.® The
Court emphasized the substantiality of the government's burdenin a
case such asthis:

I Firg, the government must identify the important "governmental
interest” that the statute isdesigned to serve. Turner, 114 S. Ct.
at 2470. Itisnot enough to identify an "abstract” interest. Ibid.

Second, the government must demonstrate that the speech re-
striction actually furthers the identified interest. When the
speech restriction is purportedly justified "as ameansto redress
past harmsor prevent anticipated harms," the government "must
demonstrate that the recited harms are real, not merely conjec-
tural, and that the regulation will in fact aleviate these harmsin
adirect and material way." Ibid.

Third, even if the restriction does further an important interest by
remedying areal harm, it still must be narrowly tailored. "[T]he
Government still bearsthe burden of showing that the remedy it
has adopted does not burden substantially more speech than is
necessary to further the government'slegitimateinterests.” Ibid.
(interndl citations omitted); see aso id. at 2479 (O'Connor, J.,
concurring in part and dissenting in part) ("Assuming arguendo
that the provisions are justified with reference to the content-

standard to survive intermediate scrutiny. Gov't Br. 24 (quoting Ward). The
Fourth Circuit correctly found Section 533(b) unconstitutional on this inde-
pendent ground. Pet. App. 49a. We agree with Bell Atlantic that petitioners
arguments on this point are unavailing, and we do not address the issue

separately.

® The section of the Turner opinion discussed here, 114 S. Ct. at 2470-2472,
was joined by four members of the Court. Three others would have struck
down the restriction outright, without need for further factfinding. Seeid. at
2479-2480 (O'Connor, J., concurring in part and dissenting in part) (finding
must-carry rules unconstitutionally overbroad because not narrowly tailored).
Justice Stevens, who dissented from the plurality's "application of [the] stan-
dard," did not disagree with the principles announced. See id. at 2473 n.1
(Stevens, J., concurring in part and concurring in the judgment).
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neutral interests in fair competition and preservation of free
television, they nonethelessrestrict too much speech that does not
implicate those interests").

B. Deferenceto CongressisNot Appropriate Here

Petitioners ostensibly concede that intermediate scrutiny is the
correct standard by which to determine Section 533(b)'s constitution-
ality. But they proceed to water down the requirements of that stan-
dard, contending that their mere assertion of a hypothetical "reason-
able" basisfor the law should justify aban on speech. See, e.g., Gov't
Br. 29, 31-33, 35; NCTA Br. 41. Indeed, although the government
urges the Court to defer, it suggests deference to alitigating position
rather than to any legidative finding. Gov't Br. 29 ("the question for
the courtsiswhether the regul ation of speech isreasonably necessary
to advanceany significant interest of the government, not whether the
enacting Congress expressly found it to be necessary").

Petitioners hypothesize various purposes that Section 533(b) might
serve— but they cannot seriously maintain either that Congress made
factual findingsor empirica predictions embodying those speculations
or that those specul ations are supported by the weight of actual evi-
dence. Instead, they urgethis Court to impute to Congressthe litiga-
tors speculations, and then to defer to those specul ations without proof
that "therecited harmsarereal," or that Section 533(b) will "alleviate
these harmsin adirect and material way," or that the statute does not
"burden substantially more speech than necessary.” Turner, 114 S.
Ct. at 2470, (internal quotations and ellipsis omitted). Thiswould
reduce intermediate scrutiny to mere "reasonableness’ review, in
defiance of this Court's many cases emphasizing the importance of
rigorous testing of speech restrictions.

Turner suggests that there are two approaches the government
might take to meet its substantial burden of justifying a statute such as
Section 533(b): If Congress has made express findings of fact
amounting to "predictive judgments,” the government must "assure" the
Court, in its "exercise [of] independent judgment,” that " Congress has
drawn reasonabl einferences based on substantial evidence." Turner,
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114 S. Ct. at 2471.” However, where — as here — Congress has
made no such findings, the government must shoulder the more oner-
ous burden of "defending the factual necessity" for arestriction on
speech by putting forward real evidence of actual facts supporting the
need for the statute in light of the interestsiit is designed to support.
Ibid. This petitioners have not done and cannot do, given the govern-
ment's repeated conclusions that the statute is not necessary.

Rather than "defending the factua necessity” for Section 533(b),
petitioners seek to uphold the statute based on theories that Congress
demonstrably did not itself consider. See, e.g., Gov't Br. 31, 35;
NCTA Br. 40, 42-43. Some could not have been concelved in 1984.8
For example, the possibility of "discrimination” against competitive
video providers seeking access to the telephone network could not
have been part of Congress consideration of the statute in 1984 be-
cause no oneimagined then that cable companies would be dependent
on theloca telephone network to transmit video programming to con-
sumers. Indeed, they are not dependent on the telephone network.
Similarly, there is no evidence that Congress or anyone el se thought
that the Pole Attachments Act (47 U.S.C. § 224) had failed to achieve
itspurpose. Nor did Congressreect the possibility of regulatory alter-
natives to a complete ban: the FCC had not yet developed its cost

" Even this standard is an exacting one: the Court vacated the lower court's
judgment in Turner, requiring "the Government [to] further demonstrate” that
the harms Congress feared would actually come about in the absence of the
statute. 114 S. Ct. at 2472. This demonstration could take the form of "amore
substantial elaboration * * * of the predictive or historical evidence upon
which Congress relied, or the introduction of some additional evidence to
establish that" therisk isreal. Ibid. The government had ample opportunity
here to present its best evidence; its own findings, however, preclude any
showing that therisk isreal.

8 We agree with the government (Gov't Br. 29 n.19) that a statute may be
justified by evidence and arguments that were not presented to, or not avail-
ableto, Congress when it enacted the law. Instead of attempting to meet their
burden of proving such a justification by offering rea evidence of the need
for the statute, petitioners grasp for unwarranted deference to a Congress that
did not consider, and could not have considered, the justifications now
presented to the Court.
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accounting and affiliate transaction rules, and Congress made no in-
quiry as to whether such rules could have solved the problem.

Petitioners appear to concede that Congress made no findingsor
predictive judgmentsin 1984 when it enacted Section 533(b). Their
deference argument depends heavily on Congressional hearings and
committee reports, as well as General Accounting Office (GAO)
reports, dating from well after 1984. See, e.g., Gov't Br. 33-34;
NCTA Br. 16-17, 42. Congress failure to repeal the statute in later
years, however, cannot support petitioners demand for deference.
"[S]evera equally tenable inferences may be drawn from [congres-
siond] inaction." Central Bank of Denver, N.A. v. First Interstate
Bank of Denver, N.A., 114 S. Ct. 1439, 1453 (1994) (internal quota-
tion marksomitted). "[F]ailed |egidative proposalsare aparticularly
dangerous ground on which to rest an interpretation of aprior statute.”
Ibid. (internal quotation marks omitted); seedso PBGC v. LTV Corp.,
496 U.S. 633, 650 (1990). In Central Bank and other cases, this
Court has rejected the argument that such materials can illuminate
even the meaning of a statute passed earlier. Here petitioners would
ascribe even more significance to the inaction of alater Congress,
suggesting that a Committee report or hearing testimony from seven
years after a statute's passage can substitute for the contemporaneous
findings that might have motivated earlier legislators to support the
original speech restriction.®

° Evenif this argument had any merit, none of the cited materials amounts
to a finding or predictive judgment. First, the government quotes a 1991
report of the Senate Commerce Committee as concluding that "cross-own-
ership restrictions like Section 533(b) “enhance competition.™ Gov't Br. 10-11
(quoting S. Rep. No. 92, 102d Cong., 1st Sess. 46-47 (1991) (1991 Senate
Report)); see also NCTA Br. 17. The government omits to mention that the
quotation referred not primarily to Section 533(b), but to awide array of cross-
ownership restrictions (arguably supported by justifications of spectrum
scarcity). It cannot be deemed a determination of the success of Section
533(b). The government also quotes an earlier report as " concluding that [the
committee] should not at the present time support repeal.” S. Rep. No. 456,
101st Cong., 2d Sess. 4-8 (1990), quoted in Gov't Br. 34. That report, however,
was studiously neutral in its summary of conflicting opinion on the utility of
the video programming ban (S. Rep. No. 456, at 4), and instructed the FCC to
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Of course, we agree that "Congress is not obligated, when en-
acting its statutes, to make arecord of the type that an administrative
agency or court does to accommodate judicia review." Turner, 114
S. Ct. at 2471, quoted in Gov't Br. at 29. But the government'sinvoca-
tion of that familiar principleisanon sequitur. We do not fault Con-
gressfor the absence of findings when it enacted the statute in 1984,
we merely point out that the bare fact that Congress enacted a speech
restriction does not bring into play the deference this Court reserves
for expressfindings and actua predictive judgments. Nor do we con-
tend that afinding must be included as a separate section within the
body of alaw passed by Congress (asin the 1992 Cable Act, reviewed
inTurner). But herethereisno evidence of any actual consideration;
petitioners can point only to evidence of later debateson different bills
that did not pass.

Indeed, deference is even less appropriate here than in Sable
Communications v. FCC, 492 U.S. 115 (1989), where this Court
rejected a similar argument by the government. In Sable, the gov-
ernment contended that the mere fact that a statute was enacted
amounted to acongressiona judgment that therewasno lessrestrictive
aternative to the complete ban at issue in that case. Id. at 129. In
addition to emphasizing the impropriety of judicia deferencein theface
of aFirst Amendment claim, the Court also noted that there were no
legidative findings to support the government's argument. "[A]side
from conclusory statements during the debates by proponents of the
bill, aswell assimilar assertionsin hearingson asubstantialy identical
bill the year before, * * * the congressional record presented to us
contains no evidence asto how effective or ineffective the FCC's most
recent regulations were or might proveto be." Id. at 129-130.

Even if this Court determined that Congress' silence could be
deemed an implicit adoption of thejustifications given 14 years earlier
by the FCC when it imposed the regulatory ban on video programming,

complete a study of Section 533(b). Id. at 8-9; see also 1991 Senate Report
a 18 (confirming that 1990 report did not determine underlying issues). The
FCC did so the next year, when it recommended repeal. Telephone Company-
Cable Television Cross-Ownership Rules (Second Report and Order), 7 FCC
Rcd 5849, 5781, 5847 (1988) (Video Dialtone Order).
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those justifications cannot support the statute now. Aswe show (pp.
19-20, infra), the FCC originaly relied solely on concernsrelating to
pol e attachments, which Congress specifically addressed in the 1978
Pole Attachments Act. The FCC's 1981 conclusion that the risk of
cross-subsidy might justify retaining the ban was based solely on the
absence of acomprehensive schemeto allocate shared costs between
regulated and competitive ventures. Since then, the agency has devel-
oped just such a comprehensive scheme, which it has repeatedly
identified as sufficient to control the potential for anticompetitive
behavior. Thus, even if Congress once deferred to the FCC's regula-
tory justifications, thereis no basis for judicial deference today —
when the FCC itself has determined that those justifications are no
longer present.

Petitioners seek to invoke uncritical deferencefor areason: they
areunableto support their pretextua justificationsfor Section 533(b)
with any real evidence. Aswe show below, their asserted fears of
anticompetitive behavior are all without foundation.

[I. SECTIONS533(b) CANNOT WITHSTAND INTERMEDIATE
SCRUTINY

In Turner, this Court held that the government had not proffered
sufficient evidence to support judgment in its favor.’® The govern-
ment's case hereisfar weaker than it wasin Turner. Here, Congress
made no findings of fact, either in 1984 or at any subsequent time, that
the video programming ban is necessary to serve important govern-
mental interests. Pet. App. 45a-46a & n.32. Here, "the two federal

1 1n Turner, the government had not itself moved for summary judgment
below, but the district court granted judgment to the government based on
its submissions in opposition to the plaintiffs motion. See 114 S. Ct. at 155.
Because the government had not had an opportunity to submit factual mate-
rial in support of its position, the Court remanded for further proceedings.
Here, by contrast, the government did move for summary judgment and did
submit factual and other materials. As the district court noted, the parties
presented "a comprehensive stipulation of facts and a supporting record con-
sisting of severa thousand pages of affidavits, exhibits, and briefs." Pet.
App. 57a. Thereis, accordingly, no basis for aremand. This Court should
affirm.
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agencies responsible for formulating executive branch policy on
telecommunicationsand antitrust matters agreethat § 533(b) does not
promote competition and diversity in cabletelevision, and * * * may
actua ly hinder the achievement of those objectives.” Ameritech, 867
F. Supp. at 736; see also Pet. App. 96a (the ban "clearly operatesin
the first instance to restrict competition in the market for video
programming"); J.A. 337-347 (excerpts from official agency positions
concerning the effect of Section 533(b)). And here, the statute in
question has clearly failed to achieveits avowed purpose of promoting
competition and diversity: athough the video programming ban has
been in effect for 25 years, Congress itself has acknowledged that
"[t]he cable industry has become highly concentrated.” Cable Televi-
sion Consumer Protection and Competition Act of 1992, Pub. L. No.
102-385, 106 Stat. 1460, 8 2(a)(4) (1992 Cable Act); seedso JA. 173,
174-178 (aff. of ThomasW. Hazlett). Under these circumstances, the
video programming ban in Section 533(b) failsto satisfy the require-
ments of intermediate scrutiny. Itissignificant that, in spite of the best
efforts of the government and the cable industry, every federal court
to address the question, including the Fourth Circuit and the Ninth
Circuit, has struck down Section 533(b).

A. PeitionersHaveldentified No Substantial Gover nmental
Interest Actually Advanced by the Statute

The government and NCTA rely on the Fourth Circuit's statement
that the government'sinterestsin preventing anticompetitive behavior
(thereby enhancing competition) and promoting diversity in cable
television are substantial. Gov't Br. 24 (citing Pet. App. 38a-39a);
NCTA Br. 36; see also Pet. App. 17a-18a. The government even
guotes Turner'sstatement that " eliminating restraints on fair competi-
tion" and assuring "accessto amultiplicity of information sources' are
"substantial” interests. 114 S. Ct. at 2470, quoted in Gov't Br. 24.
Nowhere, however, do petitioners themsel ves describe the particular
interests that Section 533(b) is purportedly designed to serve. See
Edenfield v. Fane, 113 S. Ct. 1792, 1798 (1993) (looking to "the
precise interests put forward by the [government]").

Thegovernment'squotation from Turner conveniently omitsthe
sentence immediately following: "That the Government's asserted
interests are important in the abstract does not mean * * * that the
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must-carry ruleswill in fact advance those interests." Turner, 114 S.
Ct. at 2470; see also Edenfield, 113 S. Ct. at 1800. To satisfy inter-
mediate scrutiny, abstract importance is not enough: the government
must do more than just identify a purported concern; it must "dem-
onstrate that the recited harms are real, not merely conjectural.”
Turner, 114 S. Ct. at 2470.

Petitioners briefs show once again the importance of the andysis
in Turner. The government and NCTA ask this Court to uphold
Section 533(b) based solely on the"abstract” importance of the inter-
eststhey assert. Infact, even the "abstract” interests of ensuring fair
competition and diversity in the cable market are directly disserved
by Section 533(b). Asthe Fourth Circuit noted, the statute "appears
toinhibit competition and undermine diversity by effectively keeping
the telephone companies * * * out of the cable business, thereby
allowing cable companiesto keep their monopolies." Pet. App. 17a
18a; seealso U SWest, 48 F.3d at 1102. To the extent that the larger
government interest ispromoting competition and diversity inthecable
market, Section 533(b) isobvioudy counterproductive. Seepp. 20-21,
infra.

1. There is no substantial risk of cross-subsidization or
discrimination.

Itisrevealing that the government never suggeststhat it actually
believesthat the ban is necessary to prevent anticompetitive behavior
or to promote diversity. Instead, the government contends merely that
someregulatorshavein the past used cross-ownership restrictions"to
curtail the potential for abuse of market power and to encourage
diversity in holdings." Gov't Br. 25 & n.15. The government does not
contend that the statutesit citeswould have survived the intermediate
scrutiny that Section 533(b) must satisfy. The statutes there were
either based on this Court's cases allowing greater restrictions on
broadcast media (see Turner, 114 S. Ct. at 2456-2457) or they did not
directly prohibit protected speech.

Thetwinfearsraised by petitionersare"abstract,” meritless, and
completely pretextual. They do not take account of market realities
or the substantial legal and regulatory safeguards aready in place.
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Cross-subsidization would require alocal telephone company —
in addition to violating strict rules by misallocating costs common to
telephone service and cable service and raising telephone rates to
recover the difference— to charge inflated rates to telephone custom-
ersand predatorily low ratesto cable customers, all thewhile avoiding
detection by state and federal regulators, competitors, and ratepayers.
Presumably, thetel ephone company's primary competitor, theincum-
bent cable operator, would not go quietly from its privileged position
in the face of actual anticompetitive behavior.

Petitioners discrimination claim isequally unrealistic. They hint
that a telephone company might deny the incumbent cable operator
accessto poles and conduits. Gov't Br. 35; NCTA Br.8 & n.5. The
FCC referred to thisissue when it adopted the regul atory predecessor
to Section 533(b) in 1970, but Congress later adopted a statutory
remedy (the 1978 Pole Attachments Act). 47 U.S.C. § 224. Peti-
tioners do not seriously contend that the Pole Attachments Act is so
inadequate and beyond repair that a ban on speech is required to
accomplish itsaims. See Pet. App. 42a (quoting id. at 102a n.29.
Moreover, the government hasfound that cable operators dready have
access to virtually every home in America. Telephone Company-
Cable Television Cross-Owner ship Rules (Further Notice of Inquiry
and Notice of Proposed Rulemaking), 3 FCC Rcd 5849, 5854 (1988)
("th[€] necessary accessto poles and conduit to permit the growth of
the cable industry has generally occurred"). The prospect of dis-
crimination at this stage is simply fanciful.

Petitioners al so suggest, without explanation or elaboration, that
tel ephone compani es could somehow discriminate againgt cable opera-
tors by controlling access to the telephone network. See Gov't Br. 36-
37. Thisissimply absurd: cable operators have their own separate
networks to transmit video programming to subscribers; they do not
depend on the telephone network at all.* The exigting cable networks
provide an aternative to the telephone network and therefore acom-
petitive check on the possibility of discrimination, and they would not

' NCTA's complaint about the (unrealistic) prospect of discrimination is
ironic. Its own members have resisted laws designed to limit discrimination
by cable operators. See, e.g., Turner, 114 S. Ct. at 2454-2455.
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be affected by any discrimination that the tel ephone companies might
attempt. Intheunlikely event that an existing cable operator goes out
of business when faced with competition, its network will remainin
place, offering aready asset to a potential competitor that wants to
challenge the telephone company.'? Consequently, any resulting
dominant market position would be contestable by other entrants. The
existing cableindustry, by contrast, is sheltered from competitive pres-
sures by Section 533(b).

Petitioners' speculation about cross-subsidization and discrimi-
nationignoresafundamenta fact: incumbent cable operatorsdominate
the market, reaching 98% of television householdswith their extensive
network. See Gov't Br. 17-18 (citing hypothetical risk that telephone
companieswill drive out incumbent cable operatorsand "exten[d] their
telephone monopoly to the cable market"). Telephone companies
would be new entrants, trying to compete with established monopolist
firms. Petitioners purported concerns assume that the new entrant
will drive the incumbent monopolist entirely out of the market by
violating stringent legal and regulatory restrictions and evading regula-
tory and competitive monitors. Achieving thisend would be practicaly,
aswell aslegally, suspicious, and would require (unredistically) that
the new entrant be able to hide a pattern of substantial predatory
pricing that is so successful it not only allows the entrant to obtain
market share but completely reverses the relative roles of the two
primary rivals. See, e.g., Matsushita Elec. Co. v. Zenith Radio
Corp., 475 U.S. 574, 589 (1986).

The FCC's comprehensive regulatory measures are designed
specifically to prevent discrimination and cross-subsidization by tele-
phone companies. Theserules can berelied onto prevent the specu-
lativeillshypothesized by petitioners. Indeed, the government petition-
ers themselves — both the FCC and the Department of Justice —
have repeatedly and emphatically expressed confidence that the
existing rules are sufficient to monitor and prevent anticompetitive
practices (see pp. 26-27, infra). Congress has made no contrary

2 NCTA acknowledges that the existing cable network may even compete
with the telephone network for voice and data carriage, or for accessto long-
distance carriers. NCTA Br. 9.
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judgment and petitioners have not shown that these safeguards are
such abject failures that a ban on speech is required.

In short, there is no reason to believe that telephone companies
could cross-subsidize or discriminate without detection, muchlessthat
they could do so to such an extent that they would inflict any competi-
tiveinjury.

2. Historical materials do not support petitioners argu-
ment.

Thegovernment and NCTA allegethat various historical experi-
encesjustify thebanin Section 533(b). For example, they contend that
the 1982 consent decree settling the government's antitrust case
against AT& T and the FCC's 1970 regul atory ban on telephone com-
pany video programming (the predecessor to Section 533(b)) can
somehow be understood to support the statutory ban on speech. Those
assertionsare misleadingin their descriptionsof eventsand omit later
developments that directly refute petitioners arguments.

a. The Information Services decision confirms that
Section 533(b) serves no purpose.

Petitioners point to the consent decree that divested the Bell tele-
phone companiesfrom AT& T, suggesting that the 1982 settlement of
acomplex government antitrust case against AT& T justifies today's
ban on telephone companies seeking to offer cable television. Gov't
Br. a 25 & n.16; NCTA Br. 10-12. Thisargument distorts the record.
In fact, the history of the consent decree since divestiture demon-
strates conclusively that the government's assumptions and fearsin
this case— which petitioners assert are equivalent to those underlying
the consent decree — are not borne out by experience.

The AT& T divetiture decree entered in 1982 prohibited the Bell
telephone companiesfrom providing "information services." United
Satesv. AT&T, 552 F. Supp. 131, 227-229 (D.D.C. 1982), aff'd sub
nom. Maryland v. United Sates, 460 U.S. 1001 (1983).* That

¥ Only the Bell telephone companies (those owned by amici Ameritech,
NYNEX, Pecific Telesis, SBC Communications, amici U SWest and BellSouth,



16

prohibition included video programming.’* Thus, at the time Section
533(b) was enacted, the Bell companies were aready prohibited from
offering video programming.®®

The information services prohibition was not based on any evi-
dencethat AT& T or the Bell telephone companies had ever engaged
in anticompetitive behavior in that context: "The parties agreed to the
information services restriction as a precautionary measure * * * "
United Satesv. Western Elec. Co., 900 F.2d 283, 307 (D.C. Cir.
1990) (Triennial Review), cert. denied, 498 U.S. 911 (1990). The
1982 decree settled government antitrust allegations " centered exclu-
sively on AT& T's activities in the interexchange-service [long-dis-
tance] and equipment-manufacturing markets." Ibid. "[T]herereally
was no record to speak of concerning AT&T's activities in the
information servicesmarket” or inany other non-telecommunications

and respondent Bell Atlantic) are covered by the decree. Amicus GTE is
subject to adifferent decree. United Satesv. GTE Corp., 603 F. Supp. 730
(D.D.C. 1984). The remaining telephone company amici (more than 1300
companies) have never been subject to the restrictions in either consent de-
cree. Petitioners do not distinguish between these groups of telephone com-
panies, simply assuming that the rationale of the decree applies with equal
justification to all those subject to Section 533(b). Thereisno basisfor such
an assumption and it demonstrates again the poor fit of Section 533(b) to
purported regulatory needs.

" See Reply Memorandum of FCC As Amicus Curiae, United Statesv. Wes-
tern Electric Co., C.A. No. 82-0192, at 6 n.10 (D.D.C. filed Jan. 18, 1991) (FCC
Reply Brief) (Ct. App. JA. 2671, 2684 n.10). The category of information
services includes any service that involves generating, acquiring, packaging,
or manipulating information that can be transmitted over atelecommunications
network. AT&T, 552 F. Supp. at 229; see also United Sates v. Western Elec-
tric Co., 673 F. Supp. 525, 589-590 (D.D.C. 1987) (listing examples).

* Because the restriction was the result of a voluntary settlement, it was
not subject to First Amendment challenge. Thus, it is not surprising that
telephone companies "did not oppose" Section 533(b) when Congress consid-
ered the proposal. See NCTA Br. 15. The minimal legislative history demon-
strates that even Congress paid little attention to the specifics of Section
533(b). Seeld. at 13 (legidative history is"not elaborate").
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market because the company had long been prohibited from entering
those marketsin a 1956 consent decree. |bid. (citing United Sates
v. Western Elec. Co., 1956 Trade Cas. 1 68,246, at 71,138 (D.N.J.
1956)).

Since then, the decree parties (including the Department of Jus-
tice) and the courts have recogni zed that the hypothetical fears under-
lying this"precaution[ ]" wereinsubstantial and that continued exclu-
sion of the Bell companiesfrom providing information services (such
asvideo programming) isunwarranted. Accordingly, the courts have
lifted the information services restriction based largely on the gov-
ernment's own representations that there was no continuing need for
it.

In 1987, three yearsafter divestiture had been completed, the Jus-
tice Department conducted afull-scale review of the decree, including
an"in-depth research” report by an independent consultant hired by the
government. Triennial Review, 900 F.2d at 291. Asaresult of that
review, and "[a]fter studying the comments of the partiesand interve-
nors on its recommendations, the [ Department] formally moved the
court * * * for the removal of al the line of business restrictions,”
including information services. Id. a 292.° The Department was not
alone: "With respect to the non-telecommunications and information
sarvicesredtrictions, all of the partiesto the origina decree— AT&T,
the [Bell companies], and the [Department] — as well asthe FCC
agreed that the restrictions should be removed.” Ibid.

The decree court at first declined to remove the information
servicesban entirely, prompting appeal sby the Justice Department as
well asthe Bell companies. The D.C. Circuit held that the decree
court should not have retained the information servicesrestriction in
the face of the government's (and every other party's) view that the
restriction was not necessary to serve the public interest. 1d. at 307-
309. On apped after remand, the D.C. Circuit affirmed the removal
of theinformation servicesrestriction. The court of appealsreviewed
the substantia evidencebeforethedistrict court (much of it proffered
by the Justice Department) that the information services ban was not

* The Department recommended that the decree court leave intact the
prohibition on local telephone companies offering certain long-distance
("interexchange") service.
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necessary and was in fact anticompetitive. United Satesv. Western
Elec. Co., 993 F.2d 1572, 1578-1582 (D.C. Cir.) (Information Ser-
vices), cert. denied, 114 S. Ct. 487 (1993). Significantly, those who
then opposed the view of the telephone companies and the Justice
Department raised the same specters that petitioners now point to:
discrimination and cross-subsidization. Ibid. The Information Ser-
vices court regjected thoseillusory fears. This Court should take notice
that the government in that case not only recogni zed theinsubstantiality
of those concerns, but actualy demonstrated to the court's satisfaction
that discrimination and cross-subsidization werenot redl risks. Seeid.
at 1580.Y

The arguments raised here to support Section 533(b) arethe same
tired claims that were presented to, and repeatedly rejected by, the
government and the courts in the information services context. For
example, NCTA opposed the government'sproposal tolift theinforma:
tion servicesredtriction, arguing that it would give the Bell companies
"unparalleled opportunitiesfor cross-subsidization of and discrimination
against cable operators." Br. of NCTA, United States v. Western
Elec. Co,, at 15 (D.D.C. filed Oct. 17, 1990). Itistelling that, since
theinformation servicesrestriction waslifted in October 1991, there
has been no evidence of anticompetitive abuse by tel ephone companies
offering information services. Petitioners purported concernshereare
even weaker because cable companies do not depend on access to
tel ephone company facilitiesto deliver video programming to consum-
ers.

b. The FCC's 1970 regulatory ban does not demon-
strate a risk of anticompetitive behavior.

NCTA notesthe development of the FCC's 1970 regul ation pro-
hibiting tel ephone companies from owning or operating cable televison

7 In addition to petitioners misleading arguments based on the consent
decree and the FCC's 1970 regulation, amicus California Cable Television
Association (CCTA) alleges that a California telephone company has com-
mitted various misdeeds. CCTA Br. 13-16. These alegations are based on
one-sided presentations of routine regulatory disputes. Contrary to CCTA's
implication, neither the FCC, the California Public Utility Commission, nor any
other independent reviewer has ever found that Pacific has engaged in cross-
subsidization or discrimination.
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systems, which Congress codified in Section 533(b). NCTA Br. 5-6;
see Applications of Tel. Cos., 21 F.C.C. 2d 307, 324 (1970). One
reason for imposing the banin 1970 wasto shelter anew and undevel -
oped cable television business from the full rigors of competition.
Video Dialtone Order, 7 FCC Rcd at 5848 ("the ban gave cable
television operators an opportunity to firmly establish themselves as
viable competitors"); seealso Applicationsof Tel. Cos., 21 F.C.C. 2d
at 314, 324-325. By 1992, however, the FCC recognized that there
had been "enormous growth [in] the cable industry,” which now holds
"aleading position in the delivery and provision of video programming
to the American public." Video Dialtone Order, 7 FCC Red at 5848;
see also Ameritech, 867 F. Supp. at 727. Infact, Congress hasfound
that the cable industry's unchallenged growth has had severe anti-
competitive results. "The cableindustry has become highly concen-
trated” and wields"undue market power," resulting in"barriersto entry
for new programmers and areduction in the number of media voices
available to consumers." 1992 Cable Act 88 2(a)(2), 2(a)(4). The
government's purpose for restricting telephone company speechin
1970 — giving a fledgling industry a chance to develop — cannot
support Section 533(b) today, when the statute protects a monopolistic
media behemoth from the most promising source of competition.

When it adopted its regulatory ban in 1970, the FCC feared that
telephone companies might use their control over telephone pole and
conduit access to prevent competing cable companies from establishing
networks to deliver video programming. Applications of Tel. Cos.,
21 F.C.C. 2d at 324. In 1978, Congress addressed that concern di-
rectly by authorizing the FCC to "regulate therates, terms, and condi-
tionsfor poleattachment." 47 U.S.C. § 224(b)(1); seeaso 47 C.F.R.
§ 1.1401 (implementing regul ations).

Because the pole attachment statute largely eliminated the con-
cern underlying the regulatory ban, a 1981 FCC staff report focused
on aconcern that the FCC expresdy declined to rely on in 1970: the
risk of anticompetitivecost-shifting, or cross-subsidization. J.A. 54-58;
see dlso Pet. App. 94a (noting change from 1970 order to 1981 report).
The 1981 report concluded that the ban should be retained until the
FCC could develop regul ations segregating the costs of a telephone
company's regul ated operations from the costs incurred in non-regu-
lated, competitive businesses. Id. at 158, 175. The FCC has since
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developed and fully implemented just such a comprehensive cost
allocation scheme (see pp. 24-26, infra).

Thus, sincetheregulatory ban was adopted, there have been sig-
nificant changesin theregulatory, competitive, and technological envi-
ronment. Asaresult, the FCC — to which Congress deferred in the
first place — now has concluded that the reasons for banning tele-
phone companies from the cable television business are no longer valid.
See, e.g9., Video Dialtone Order, 7 FCC Rcd at 5848-5849.

3. Section 533(b) is demonstrably anticompetitive.

Although petitioners seek to justify Section 533(b) on the ground
that it prevents anticompetitive behavior (e.g., Gov't Br. 17; NCTA Br.
36-37), theirony of their position isthat the statute itself is blatantly
anticompetitive. Itsprimary effect isto block a sophisticated and able
competitor — the local telephone company — from entering a market
that would benefit from competition. In the statute's absence, tele-
phone companies would provide an infusion of much-needed com-
petition in the cable market. 1t issimply counterproductive to exclude
the only real competitor under the guise of promoting competition.
"Freedom of entry isthe singlemost important guarantor of competition
inaconcentrated industry.” United Satesv. FCC, 652 F.2d 72, 106
(D.C. Cir. 1980) (en banc).

The video programming ban has been in place (in statutory or
regulatory form) for some 25 years.® Inthe rea world and after afair
test, Section 533(b) has not promoted competition and diversity in cable
television. To the contrary, Congress concluded in 1992 that "most
cable television subscribers have no opportunity to select between
competing cable systems," and that the "cable industry has become
highly concentrated." 1992 Cable Act 88 2(a)(2), 2(a)(4). Inlight of

8 The government suggests that Congress reguires "a reasonabl e opportu-
nity to experiment with solutions to admittedly serious problems." Gov't Br.
28-29 (quoting City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 52
(1986)). Section 533(b) isnot anew, "experiment[al]" rule. The statute must
stand or fall based on the application of intermediate scrutiny today, not on
whether Congress needed a reasonable opportunity to experiment in 1984.
See also Gov't Br. 29 n.19.
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thisindisputable fact, it is preposterous to contend that Section 533(b)
promotes competition and diversity "in adirect and material way."
Turner, 114 S. Ct. at 2470. The ban also subverts the purported goal
of diversity ininformation sources by cutting off the expression of a
whole category of speakers. See Coors, 115 S. Ct. at 1592 (holding
that alabeling ban did not "directly and materialy advance [the govern-
ment's] asserted interest because of the overall irrationality of the
Government's regulatory scheme”).

None of thisis mere speculation. The government agencieswith
regulatory and oversight responsibilities for the telephone and cable
industries — petitioners FCC and the Justice Department, aswell as
the National Telecommunications and Information Administration
(NTIA) — have expressly found that the ban should be removed
because it impedes competition and limits diversity. J.A. 337-347.
Theseformal, factual investigations and reports are within the scope
of the agencies regulatory jurisdiction, andthis Court isentitled to rely
on them — and not the position put forward by government litigators
— concerning the state of the market and other facts relevant to the
constitutional analysis.

4. Petitioners have not met their burden of showing that
Section 533(b) actually advances a substantial govern-
ment interest.

The requirement that a speech restriction actually advance the
identified interests is critical to congtitutional analysis under the
intermediate scrutiny standard. Turner, Coors, and Edenfield are
only the most recent examples of cases where the Court has focused
onthiselement. Petitioners briefs make little attempt to demonstrate
that there is areal purpose behind Section 533(b) in today's world.
Their identified concerns are based on outdated and inaccurate alega
tions, which cannot justify restricting tel ephone company speechtoday,
especialy in the absence of real competition in the cable market.
Moreover, they aredirectly contradicted by official government find-
ings.

B. Section 533(b) isNot Narrowly Tailored

Therequirement of narrow tailoring should berigoroudy applied,
as this Court's decisions demonstrate. In recent years, the Court has
struck down a number of restrictions because they failed the narrow
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tailoring requirement, many for the very same reasons that Section
533(b) fails this standard.

Thus, the Court rgjected a blanket ban on in-person solicitation
by accountantswherethe state'sj ustification applied equally to solicita-
tion by mail or advertisement. Edenfield, 113 S. Ct. at 1801; seeaso
City of Cincinnati v. Discovery Network, Inc., 113 S. Ct. 1505, 1516
(1993) (striking down arestriction on newsracks because it distin-
guished without reason between commercial and noncommercial pub-
lications). Here, Section 533(b) singles out cable programming, while
the government's justifications apply just aswell (or as badly) to all
information services and even all competitive (nonregulated) busi-
nesses.

Just last Term, the Court held unconstitutional afederal law pro-
hibiting disclosure of acohol content on beer labels and advertisements.
Coors, 115 S. Ct. at 1592 (noting the "overal irrationality of the
Government'sregulatory scheme,” allowing a cohol content disclosure
in many advertisements but not on labels). Here, telephone company
regulators have recognized that tel ephone compani es have significant
new services and productsto offer consumers, who will benefit from
increased competition. Regulators have replaced blanket restrictions
with comprehensive and sophisticated oversight of financid activities.

Alsolast Term, the Court held that aprohibition on all executive
branch employees from receiving honorariawas not narrowly tailored
to the government's asserted interest in employee efficiency. United
Satesv. National Treasury EmployeesUnion, 115 S. Ct. 1003, 1015
(1995) (noting the significant burden on the public'sright to read and
hear what the employees would write and say and that the vast mgjor-
ity of speech subject to the ban has no effect on the government's
interests); seedsoid. at 1016-1017 (identifying aspects of the ban that
"cast serious doubt on" the government's identified justifications).
Here, prohibiting tel ephone companies from providing cable service
denies the public the benefits of increased diversity and competition
in the currently monopolized cable market.

The government could not prohibit the distribution of newspapers
for the purpose of eliminating traffic injuries and deaths caused by
newspaper delivery trucks — even if eliminating such injuriesisa
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compellinginterest and evenif regulatory measures aimed directly at
traffic safety were less effective. For the same reason, the govern-
ment cannot forbid telephone companies from providing video pro-
gramming out of afear that they might cross-subsidize or discriminate.
Therisk of such behavior isinherent in any business venture under-
taken by arate-of-return regulated enterprise, and there has been no
showing that regulatory alternatives are in fact inadequate.

1. Petitioners justifications for Section 533(b) are not
unique to video programming.

Itissignificant that thejustificationsraised by petitionersarenot
uniqueto the expressive activity of offering video programming.’® In
theory, tel ephone companies would be able to engage in cross-subsidi-
zation and discrimination whenever they enter any line of business
other than regulated telephone service. Regulators and lawmakers
have long recognized, however, that thereis no justification for atotal
ban on such enterprises as publishing tel ephone directories, monitoring
alarm systems, or providing information such as news and weather.
See Information Services, 993 F.2d at 1578. Petitioners have identi-
fied nothing about the video programming business that suggeststhe
dangers are greater here than elsewhere, but cable isthe only expres-
sive business that tel ephone companies are banned from entering. We
believeitisalso significant that cableisabusinessthat the Court has
recognized deserves congtitutional protection. Sincearate-regulated
company could (in theory) cross-subsidize any other line of business
it enters, the government must point to some unique reason (something
more than the mere possibility of cross-subsidy) for singling out a
medium of protected speech for this sweeping prohibition.

¥ In fact, as the lower courts found, the government's justifications have
nothing to do with video programming at al. Any risk of cross-subsidization
could arise only from joint costs between telephony and video transport,
which is permitted by Section 533(b). There simply are no joint costs between
telephony and video programming. Pet. App. 42a-433g; id. at 102a (8§ 533(b)
isirrelevant to the telephone companies' ability to undertake such practices');
see also U SWest, 48 F.3d at 1102, 1104.
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Section 533(b)'s poor "fit" is no different than a hypothetical
statute prohibiting € ectric utility companiesfrom owning and publishing
a newspaper. Such a ban could be justified on concerns of cross-
subsidization and discrimination against competitors (newspaperswho
need electric power). Infact, this Court has struck down less drastic
attempts to regulate the speech of utility companies. In the most
recent case, the Court noted that the speech at issue, a newsletter
included in billing envelopes, was "[i]n appearance no different than
a small newspaper." Pacific Gas & Elec. Co. v. Public Utility
Comm'n, 475 U.S. 1, 8 (1986) (plurdlity); seeasoid. at 19 (noting
absence of narrow tailoring); Central Hudson Gas & Elec. Corp. v.
Public Serv. Comm'n, 447 U.S. 557, 570 (1980).

2. Existing regulatory safeguards protect against cross-
subsidization and discrimination.

Turner emphasizes that the government must demonstrate (and
areviewing court must determine) that there are no "availab[le] and
efficac[ious] constitutionally acceptable less restrictive means of
achieving the Government's asserted [objectives].” 114 S. Ct. at 2472
(internal quotation marks omitted). Here, petitioners dispute the
impropriety of the Fourth Circuit's holding that such less speech-re-
strictive alternatives are avail able to address the government's pur-
ported interests. Gov't Br. 27; NCTA Br. 40-41. We agree with Bell
Atlantic'sanalysisof theflawsinthat position. But petitionersdo not
addressthe narrower ground that supportsthelower courts judgment
striking down the statute: that existing regulatory measures already
addressand prevent the potential for cross-subsidization and discrim-
ination.

a. FCC regulations prohibit and prevent anticompe-
titive behavior.

Theregulatory regime prohibiting cross-subsidization has changed
drastically since 1984, when Section 533(b) was enacted. First, the
FCC has replaced rate-of -return regul ation with price caps and aver-
age schedulerates, aregulatory system that removes any incentiveto
cross-subsidize. See Policy and Rules Concerning Rates for Domi-
nant Carriers, 5 FCC Rcd 6786 (1990), recon., 6 FCC Rcd 2637
(1991) (price-cap regulations); 47 C.F.R. § 69.606 (average schedule
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regulations);® see also National Rural Telecom Assnv. FCC, 988
F.2d 174, 178 (D.C. Cir. 1993) (under the price-cap system, there is
no "reward for shifting costs from unregulated activitiesinto regulated
ones, for the higher costswill not produce higher legdl ceiling prices’);
Information Services, 993 F.2d at 1580 (jprice-cap regulation "reduces
* * * ghility to shift costs from unregulated to regulated activities');
People of Californiav. FCC, 39 F.3d 919, 926 (9th Cir. 1994) (a
telephone company "would have little incentive to shift costs from
nonregul ated activitiesto regulated ones because it would not be able
toincreaseregulated ratesto recapturethose costs'), cert. denied, 115
S. Ct. 1427 (1995).%

Second, the FCC has adopted detailed cost accounting rules
designed to all ocate costs careful ly between regul ated and non-regul at-
ed services. See, e.g., Separation of Costs, 2 FCC Red 1298 (Joint
Cost Order), recon., 2 FCC Red 6283 (1987), further recon., 3 FCC
Rcd 6701 (1988), aff'd sub nom. Southwestern Bell Corp. v. FCC,
896 F.2d 1378 (D.C. Cir. 1990); Bell Operating Co. Safeguards and
Tier 1 Local Exchange Co. Safeguards, 6 FCC Rcd 7571, 7594
(1991) (BOC Safeguards). These rules did not exist in 1984, when
Congress enacted Section 533(b), and the FCC's 1981 Staff Report
specifically identified the absence of such aregulatory regime as a
judtification for retaining the ban at that time. JA. 58. Thus, the only
justification that can even indirectly be attributed to Congress— the

® The average schedule rules establish a system by which over 600 tele-
phone companies, nearly half of those subject to the ban in Section 533(b),
set prices according to a schedule based on the total costs incurred by all
participating companies. Use of this formula (like the price-cap regime)
reduces the incentive and ability of telephone companies to cross-subsidize
because interstate rates for these companies are not directly tied to their
individual company costs.

2 NCTA contends that the FCC's (and many states) move to price-cap
regulation is meaningless unless it is " pure price cap regulation, severing al
connection to costs.” NCTA Br. 37 n.31 (internal quotation marks omitted).
But thereis no support for that proposition. Even where the regulator retains
some residual authority to account for costs, there is no significant potential
for cross-subsidy.
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absence of regulatory meansto control therisk of cross-subsidization
— issimply no longer true.

The FCC's Joint Cost rules (1) impose detailed cost allocation
standards, (2) establish accounting procedures, audit requirements, and
other implementation and enforcement mechanisms, and (3) set rules
for recording transactions between regul ated tel ephone companiesand
their corporate affiliates. See People of California, 39 F.3d at 926.
Under the cost alocation standards, tel ephone companiesare required,
inapportioning costs between regul ated and nonregul ated services, to
(a) chargethe nonregulated activity for tariffed servicesat thetariffed
rates (and apply an equivaent credit to the regulated service providing
thetariffed services); (b) directly assign all costs, whenever possible,
to either regulated or nonregul ated activities; and (C) group unassign-
able "common" costs into certain categories and allocate them ac-
cording to a specific methodology. Joint Cost Order, 2 FCC Rcd at
1318. In addition, all common investment costs relating to "central
office equipment and outside plant” must be allocated "based upon the
relative regulated and nonregulated usage of the investment at the
highest forecast relative nonregulated usage over the life of the invest-
ment." Id. at 1319 (emphasisadded). Inthisway, the Joint Cost rules
impose a systematic bias in favor of the customers of the regulated
activity (thereby preventing cross-subsidization and counteracting it to
the extent it goes undetected) by ensuring that joint costs are to some
extent shifted automatically to the nonregulated activity from the
regulated — not vice versa.

b. Thegovernment has repeatedly and formally found
that existing regulatory safeguards are effective.

The FCC and the Justice Department have both emphatically
found that the existing regulatory safeguards are adequate to protect
ratepayers and competitors. Initsmost recent pronouncement on the
subject, the FCC has found "that our current regulatory safeguards
against cross-subsidy are sufficient to protect telephone ratepayers
when a telephone company provides cable service over [ ] a stand-
alone cable system." In Re: Telephone Company-Cable Television
Cross-Owner ship Rules (Fourth Report and Order), FCC 95-357, at
9, 118 (rel. Aug. 14, 1995) (Fourth Report). The FCC specifically
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identified price cap rules, affiliate transaction requirements, and the
cost dlocation rulesin the Joint Cost Order. Seeid. at 9-10 & nn.
43-45. Significantly, the Fourth Report did not even addressfears of
discrimination, implicitly acknowledging the unredlity of that concern
where tel ephone companies offer traditional cabletelevision service.
Seeid. at 9 (identifying as "a primary concern * * * [only] that tele-
phone ratepayers not bear the burden of the investment in [cable]
systems").

The Fourth Report isjust the most recent of many FCC affirma-
tionsthat itsregulatory safeguards protect ratepayers and prevent anti-
competitivebehavior, including cross-subs di zation and discrimination.
See dso, eg., Video Dialtone Order, 7 FCC Rcd at 5827 ("existing
safeguards against discrimination and cross-subsidization” sufficeto
"protect against potential anticompetitive conduct"). The Justice
Department has also approved these safeguards, expressing its view
that FCC regulations sufficeto protect ratepayersfrom cross-subsidi-
zation and protect competitorsfrom discrimination. For example, both
the FCC and the Justice Department made the same admission — that
regulatory safeguards are sufficient to address the problemsof cross-
subsidization and network discrimination — in the Information Servic-
eslitigation (see pp. 17-18, supra). Information Services, 993 F.2d
at 1580.2 See aso Ameritech, 867 F. Supp. at 734-35 (“The FCC and
DOJ have taken the position that * * * concerns about cross-subsidi-
zation and network discrimination could be addressed by federal
regulations. * * * |n thislitigation, the Government states that “the
defendant agencies stand by their assessment.™)

We do not mean to suggest — as petitioners might characterize
our argument (Gov't Br. 32 n.21) — that the views of executive and
independent agenciesshould trump alegidativedetermination. Rather,

2 See Memorandum of United States in Support of Motions for Removal
of the Information Services Restriction, United States v. Western Electric Co.,
C.A. No. 82-0192, at 15-33 (D.D.C. filed Aug. 22, 1990) (Ct. App. JA. 2631-
2649); Reply Memorandum of United States in Support of Motions for
Removal of the Information Services Restriction, United States v. Western
Electric Co., C.A. No. 82-0192, & 6, 60-65 (D.D.C. filed Jan. 18, 1991) (Ct. App.
JA. 2790-2795); FCC Reply Brief at 25 (Ct. App. JA. 2703).
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these government pronouncements are important precisely because
there has been no legid ative determination here (thus, thereisno occa
sion for deference to Congress, see pp. 6-10, supra). Intermediate
scrutiny requires careful justification of aspeech restriction by demon-
strating its actual effects. Turner, 114 S. Ct. at 2470. Petitioners
simply have not shown that, in the real world, thereisany deficiency
in the existing regulatory safeguards requiring a complete ban on
speech. All theavailable evidence— and all of petitioners statements
in other fora— demonstrate the opposite: that the existing safeguards
do an excellent job of monitoring and preventing anticompetitive abus-
€s.

c. Petitioners have not shown that regulatory safe-
guards are inadequate.

Petitionershaveno real evidenceof regulatory failure. They point
to two GAO reports, hinting that the GAO determined that cross-subsi-
dization is not redressable by regulatory measures. Gov't Br. 31, 33.
In fact, the reports criticize only the insufficient staffing at the FCC;
notably, they recognize in principle the efficacy of the Joint Cost rules
asameansof controlling cross-subsidies. E.g., JA. 83, 124. Indeed,
the Court should view the government's arguments here with sub-
stantial skepticism; they areflatly contradicted by repeated public pro-
nouncements of the FCC and the Justice Department. See Video
Dialtone Order, 7 FCC Rcd at 5828 ("'while some parties contend that
the FCC lacks theresources to adequately protect against anticompeti-
tive conduct, we note that we have previously concluded that this
contention is without merit") (footnote omitted).? Aswe have shown
(pp. 8-9 & note 9, supra), the various post-1984 committee reports and

2 Even if this Court were to seriously entertain an argument that petitioner
FCC has elsewhere conceded "is without merit,” the argument must be reject-
ed. Surely hiring a few more auditors is a less restrictive means of accom-
plishing the government's objectives than silencing the video programming
speech of the telephone companies. If Congress and the Administration do
not consider the regulatory objective important enough to warrant additional
audit staff, the government should not be heard to claim that the objectiveis
important enough to satisfy heightened scrutiny under the First Amendment.
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snippets of hearing testimony simply do not support the view that
Congress or any other government entity actually believed that the
FCC's regulatory measures are inadequate.

C. PeitionersHaveNot Met Ther Burden Under | nter medi-
ate Scrutiny

Economic regulation not affecting speech is subject to deferential
review when challenged in court. 1f Congresswishesto exclude one
class of competitorsto preserve the position of another, the Congtitu-
tion does not stand asabar, so long aslitigators defending the law can
suggest a reasonable basis for the restriction. But, as this Court
recently reaffirmed in Turner, Congress has no such latitude when it
restricts protected speech.

Where, as here, the government bars willing speakers from an
entire medium of communications that is now dominated by monopo-
lists, and explains its ban with the assertion that the restriction pro-
motes competition, it bears aheavy burden of justification. Thisisa
burden that petitioners do not meet — indeed, they have scarcely even
attempted to meet it. For the government petitioners to demonstrate
that Section 533(b) actually advances the objectives of competition
and diversity would requirethem to contradict the conclusions of every
study of theissue they have undertaken in the past eight years. Their
only hope isto persuade this Court to avert its eyes from the actual
regulatory record and reverse the unanimous judgments of federal
courtsinten different cases on the basis of hypothetical, unproven, and
implausible theoriesthat were never adopted (or even considered) by
Congress, that were repudiated by petitioners themselves, and that
were concocted solely for the purpose of this litigation. The First
Amendment demands more.
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CONCLUSION
The judgment of the court of appeals should be affirmed.
Respectfully submitted.
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