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QUESTION PRESENTED
Amicus will address the following question:

Whether it iscong stent with theintent of the Framersfor astate
to add to those qualifications for service in Congress that are
expressly prescribed in the Constitution.
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INTEREST OF THE AMICUS CURIAE

Amicus Henry J. Hyde represents the Sixth Congressional
Didtrict of Illinoisinthe United States House of Representatives. He
has served in the House since 1975, is chair of the House
Republican Policy Committee, andisthe Ranking Minority Member
of the Subcommittee on Civil and Condtitutiond Rights of the House
Judiciary Committee.

Representative Hyde believes that the United States
Congtitution sets forth the exclusive qualifications for servicein
Congress and that the states may neither add to the list of
qualifications nor adopt measuresthat have the practical effect of
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precluding the election of particular classes of constitutionally
qudified candidates. He hasan interest in assuring that the intent of
the Framers of the Congtitution is carried out and that the choice of
candidates for Congress available to the voters of each
congressond didrict isnot uncondtitutionally limited. Healso hasa
compdlling interest, asaMember of the House of Representatives,
in preserving the effectiveness of Representatives and Senators by
precluding the imposition of arbitrary limits on their tenure.*

INTRODUCTION AND SUMMARY OF ARGUMENT

Petitioners arguments are premised on a fundamental
misconception of congtitutional history. They maintain that the
Condtitution does not specificdly preclude the statesfrom adding to
those qualifications for service in Congress that are stated in the
condtitutiond text. Infact, however, the Framershad firmly inmind
— and constructed the Constitution upon — two principles of
democratic theory that are wholly incompatible with the state power
contended for by petitioners.

Firgt, the Framers believed that the right of the el ectorate to
select the candidates of its choice was a fundamental aspect of
liberty. That point was settled asamatter of English constitutional
law by the notorious Wilkes casein theyearsimmediately preceding
the Congtitutional Convention. Andtheprincipa Framers, including
Madison, Hamilton, John Adams, and Robert Livingston, stated
repeatedly and emphatically that the qualifications for servicein
Congress should be kept to aminimum and should be unalterably
stated in the Constitution. Indeed, they regarded restrictionson the
electorate's ability to choose representatives as, in Adams words,
“aviolation of therightsof mankind.” Termlimits— or any other

! The parties |etters of consent to thefiling of this brief have been
filed with the Clerk of the Court pursuant to Rule 37.3 of the Rules
of this Court.
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restrictionson eligibility for servicein Congress— imposed by the
states plainly are incompatible with this principle.

Second, the Framers understood the essential guarantee of
democracy to be, not limits on congressiond tenure imposed by the
states, but frequent elections. The prospect of having to face the
electorate, it was believed, would keep members of Congressloyal
totheir condtituents. Onthisview, theimposition of term limitsby
the states, which would remove the incentive for what Madison
cdled “afathful discharge of ther trust” from members of Congress,
would be positively inimical to thetheory onwhich representatives
were to be kept responsive to the people.

Inthislight, itishardly surprising that all participantsin the
ratification debate understood the Congtitution to Sate the exclusive
qualificationsfor servicein Congress. In particular, anti-federaist
opponents of ratification understood term limits to be wholly
excluded by the constitutional plan; federalist supporters of
ratification declared it a great virtue of the Constitution that it
guaranteed the peopletheright to vote for whomever they chose.
Madison madethat point clear in The Federalist, where he declared
that servicein Congresswas opento al, while Hamilton agreed that
the qualifications for service were “defined and fixed in the
congtitution.” And this understanding was confirmed in the first
generation after ratification, when the House disregarded a state's
attempt to add to the constitutiona qualificationsfor servicein that
chamber. Thehigtory thereforeisdecisive: the states cannot impose
extra-constitutional requirements for service in Congress.

ARGUMENT

Petitioners devote remarkably little attention to what should be
the dispositive consideration in this case: the intent of the
Condtitution's Framersregarding the authority of the statesto add to
the qualifications for service in Congress that are set out in the
Congtitution. Infact, that intent was plain. The pre-congtitutional
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history, the debates at the Convention and over ratification, the
explicitly stated views of the principa Framers, and other indicia of
the contemporary understanding make clear that the Congtitution
accepted asfundamental the premise that the people have the right
to elect the senators and representatives of their choice. Againg this
background, the Framers would have been shocked at the
suggestion that the states are free to determine who is eligible to
serve in the national Congress. Arkansas term limits provision
cannot be squared with this understanding.

A. Pre-Constitutional History

1. The scene was set for the Convention's consideration of
Articlel, 8 2, by the case of John Wilkes, which this Court has
described as* themost notorious English e ection dispute of the 18th
century” (Powell v. McCormack, 395 U.S. 486, 527 (1969)) —
and onethat petitionerswhoally ignore. 1n 1763 Wilkes, then serving
in the House of Commons, published a scathing criticism of the
Crown for concluding apeacetreaty with France, contending that
it wasthe product of bribery. SeeH. Postgate, That Devil Wilkes
53 (1929). Wilkeswas promptly arrested and, prior to tria, was
expelled from the House. He subsequently fled (ironically) to
France. See 9 L. Gipson, The British Empire Before the
American Revolution 37 (1956); Eid & Kolbe, The New Anti-
Federalism: The Constitutionality of State-Imposed Limits on
Congressional Terms of Office, 69 U. Denv. L. Rev. 1, 28 (1992).

Wilkes returned to England in 1768, the year in which the
Parliament from which he had been expelled was dissolved, and was
elected to the next Parliament. Before he could begin service, how-
ever, he was convicted of seditious libel and sentenced to 22
months imprisonment. See Powell, 395 U.S. at 527-528. When
Wilkeswasproposed indigiblefor membershipintheHouse, it was
argued in his behalf:
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That the right of electors to be represented by men of
their own choice, was so essential to the preservation
of all their other rights, that it ought to be considered
as one of the most sacred parts of our
congtitution. * * * That thelaw of theland had regulated
the qualifications of membersto servein parliament, and
that the freeholders* * * had an indisputable right to
return whom they thought proper, provided he was not
disqualified by any of those known laws. * * * [Those
laws] are not occasional but fixed: to rule and govern
the question asit shall arise; not to start up on asudden,
and shift from side to side, as the caprice of the day and
the fluctuation of the party shall direct.

16 Parl. Hist. Eng. 589-590 (1769) (emphasis added), quoted in
Powell, 395 U.S. at 543 n.65.

Wilkes neverthelesswas declared indligible and was expelled
from the House. 16 Parl. Hist. Eng. 545 (1769). He subsequently
was re-elected three times to fill the vacant seat, but was
pronounced indligible to serve on each occasion. See Powell, 395
U.S. at 528. Hewasdlected yet again in 1774 and began alengthy
campaign to have the resolutions declaring him indligible to serve
expunged from the record; hefinaly succeeded in 1782, when the
House of Commonsresolved that itsprior treatment of Wilkeswas
“subversive of thewhole body of eectorsof thiskingdom.” 22 Perl.
Hist. Eng. 1411 (1782), quoted in Powell, 395 U.S. at 528.

The Wilkes episode was widely followed in the American
coloniesandwas, it appears, cited by Madison at the Constitutional
Convention. SeeC. Warren, The Making of the Constitution 420
n.1 (1929); Powell, 395 U.S. at 535-536 n.68. The Court has
noted that
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Wilkes struggle and his ultimate victory had a
significant impact in the American colonies. His
advocacy of libertarian causes and his pursuit of the
right to be seated in Parliament became a cause
celebrefor the colonists. “[T]hecry of "Wilkesand
Liberty' echoed loudly over the Atlantic Ocean as
wide publicity was given to every step of Wilkes
public career inthe colonial press. ... Thereaction
in Americatook onsgnificant proportions. Colonids
tended to identify their cause with that of Wilkes.
They saw him asapopular hero and amartyr to the
srugglefor liberty. . . . They named towns, counties,
and even children in his honour.”

Id. at 530-531, quoting 11 Gipson, supra, at 222. Seedsoid. a
531 n.60; Postgate, supra, at 171-174.

Asthe Court hasexplained, “[i]tiswithin thishistorica context
that [it] must examine the Convention debatesin 1787, just five
years after Wilkes find victory.” Powell, 395 U.S. at 531. And
the principleto be derived from the Wilkesepisodeisclear. Wilkes
victory makes plain, of course, that the legidature should not havea
free hand in setting the qualifications of itsown members. Seeid. at
528-529. But more broadly, the Wilkes affair established “theright
of the British electorate to be represented by men of their own
choice.” Id. at 528. It thus “is evident that, on the eve of the
Constitutional Convention, English precedent stood for the
proposition that “thelaw of the land had regulated the quaifications
of membersto servein Parliament' and that those qudificationswere
“not occasional but fixed.” 1bid., quoting 16 Parl. Hist. Eng. 589,
590 (1769). In this setting, the Framers plainly came to the
Constitutional Convention with the view that limits on the
qualifications of those who would serve in Congress should be
permanently set by the Nation's fundamental law — and that the
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people should not be deprived of the* essential” and “ sacred” right
to choose the representatives of their choice.

2. At thesametime, the 1780s saw increasing dissatisfaction
with the use of term limitsasasafeguard of liberty. Many stateshad
adopted term limits— particularly for the executive— aspart of the
Radical Whig reforms of the 1770s. Thus, seven of the ten new
dtate condtitutions drafted in 1776-1777 limited the number of years
the chief magistrate could successively hold office. See G. Wood,
The Creation of the American Republic, 1776-1787, at 140
(1969).2 Only two states, however, limited the service of legidators;
Pennsylvania, the center of radical reform during the period, limited
thetenureof dl state officials (seeid. at 140 n.26; F. Thorpe, The
Federal and Sate Constitutions, Colonial Charters, and Other
Organic Laws of the States, Territories, and Colonies Now or
Heretofore Forming the United States of America 3084 (1909)),
while Virginia imposed term limits on its state senators. See
Otteson, A Constitutional Analysis of Congressional Term
Limits:  Improving Representative Legislation Under the
Congtitution, 41 Depaul L. Rev. 1, 8n.38 (1991). Inaddition, the
Articles of Confederation limited the terms of delegates to the
Confederation Congressto “no more than three years, in any term
of six years’ (Art. Confed. Art. V, 8 2 (1778)), and four states
(Maryland, New Hampshire, Pennsylvania, and Vermont) imposed
additiond limitson theterms of their del egatesto the Confederation
Congress. See Note, Congressional Term Limits:
Unconstitutional by Initiative, 67 Wash. L. Rev. 414, 417
(1992).

During the 1780s, however, the perceived inadequaciesof the
state and Confederation governments prompted growing
dissatisfaction with term limits. See Wood, supra, at 399, 436.

2 The seven were Delaware, Georgia, Maryland, North Caroling,
Pennsylvania, South Carolina, and Virginia.
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M assachusetts thus considered but rejected aterm limits provision
inits 1780 congtitution. Seeibid. See dso Opinion of the Justices
to the Senate, 595 N.E.2d 292, 298-301 (Mass. 1992); E.
Douglas, Rebelsand Democrats 187-214 (1955). Pennsylvanias
Council of Censors, acting in the home of radical Whiggism,
proposed reped of the Commonwealth'sterm limitsin 1784 because
“"the privilege of peoplein eections, isso far infringed asthey are
thereby deprived of theright of choosing those personswhom they
would prefer.” Wood, supra, at 439 (citation omitted). And it
gopearsthat theterm limitsin the Artides of Confederation ledto the
loss of amost the entire Rhode Island delegation to the
Confederation Congressin 1784, an episode that may have led
many of the Framersto doubt the wisdom of limiting legidative
terms. See Note, Constitutionality of Term Limitations: Can
Sates Limit the Terms of Members of Congress?, 23 Pac. L.J.
1677, 1679-1680 (1992).

B. The Constitutional Convention and Ratification

1. Aganst this background, it is no surprise that the
Convention voted unanimoudly to removethe congressional term
limitsthat had been apart of the VirginiaPlan. 1 The Records of
the Federal Convention of 1787, at 217 (M. Farrand ed. 1966)
(hereinafter “Farrand”). The Convention debatesareaddressedin
detail by respondents and in Powell (395 U.S. at 532-536), and will
not be repeated here. But one point bears emphasis. Responding
to the proposal that Congress be given the authority to add
gualifications to those specified in the Constitution, Madison
declared that such an approach would vest “an improper &
dangerous power inthe Legidature’ both for functiond reasonsand
because of theessentid principlethat “ [t]hequalificationsof eectors
and elected were fundamental articlesin a Republican Govt. and
ought to befixed by the Condtitution.” Farrand at 249-250. That
argument, which bears a*“striking” similarity to “those made in
Wilkes behaf” (Powell, 395 U.S. at 534), plainly does not admit
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the possihility that the condtitutionaly specified qudificationsmay be
“unfixed” by the states.

2. That the Congtitution was understood to preclude states
from adding to the qudifications specifiedin the text ismade clear
beyond peradventure by the ratification debates. Petitioner USTL
findsit notable that opponents of the Constitution did not in terms
suggest that states were denied the power to set the quadificationsfor
service. Br.42. Infact, however, anti-federalist opponents of the
Constitution argued repeatedly and vehemently that “[r]otationin
office, a truly republican ingtitution,” had been abandoned [by the
Constitution], making the Senate, some feared, "a fixed and
unchangesable body of men' and the president “aking for life, likea
king of Poland.” Wood, supra, at 521 (citations omitted). The
issue was debated repeatedly and at length, and the terms of the
debate were clear: opponents of the Congtitution believed that term
limits — whatever their source — were wholly excluded by the
constitutional plan; the Constitution's supporters replied that
fundamenta democratic principlesproperly precluded any attempt
to bar voters from selecting the representatives of their choice.

ThusWilliam Findley, aleading opponent of the Congtitution,
urged rejection of the document — in atract that was widely
reprinted in newspapers and was republished both as abroadside
and as a short pamphlet (3 The Complete Anti-Federalist 91 (H.
Storing ed. 1981)) — because (among other things) “ROTATION,
that noble prerogative of liberty, isentirely excluded from the new
system of government and the great men may and probably will be
continued in office during their lives.” Letter of an Officer of the
Late Continental Army, Nov. 6, 1787 (emphasis added), in id.,
§ 3.8.3, a 94. See dso S. Bryan, Letters of Centinel, Oct. 5,
1787, in Anti-Federalists Versus Federalists:  Selected
Documents 139-141 (J. Lewised. 1967) (same). Elbridge Gerry,
aprominent anti-federaist who had attended the Convention, argued
that absent term limitsin the Condtitution itsdlf, inevitably therewould
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be “the perpetuity of officein the same handsfor life.” E. Gerry,
Repliesto the Srictures of "A Landlord' (1787), inid. at 199.

Many othersoffered smilar objections. Theessaysof Brutus,
“among the most important Anti-Federalist writings” which “were
widely reprinted and referred to” (2 Complete Anti-Federalist
358), complained that “[i]t is probable that senators once chosen for
agatewill, asthesystem now stands, continuein officefor life” 1d.,
§2.9.201, at 244. Opponents of the Congtitution in Pennsylvania,
decrying the absence of term limits, declared that “ [t]he permanency
of the appointmentsof senatorsand representatives, and the control
the congresshave over their eection, will placethem independent of
the sentiments and resentment of the people.” The Address and
Reasons of the Dissent of the Minority of the Convention of
Pennsylvania to Their Constituents, Dec. 18, 1787, in 3
Complete Anti-Federalist, 8 3.11.48, at 163. These dissenters
added that, so far as preventing abuse of power by Congresswas
concerned, “there is no controul left in the state governments,
whoseinterventionisdestroyed.” 1d., 8 3.11.48 (emphasis added).
Other critics, likethe Federal Farmer — whosewritingswere*one
of the ablest Anti-Federdist pieces’ and were “widely known and
respected” (2 Complete Anti-Federalist 214, 216) — maintained
that the omission of term limitsfrom the Constitution would lead
Congress “to become in some measure a fixed body, and often
inattentiveto the public good, callous, selfish, and the fountain of
corruption.” Observations Leading to a Fair Examination of the
System of Government Proposed by the Late Convention: And
to Several Essential and Necessary Alterations in It. In a
Number of Letters from the Federal Farmer to the Republican,
1787,inid., § 2.18.147, at 290-291.

Thesearguments, of course, would have been nonsensicd if the
transformation of Congressinto an“ aristocratic tyranny” (Wood,
supra, at 520 (citation omitted)) could have been avoided by the
smple expedient of state-imposed term limits. And it istelling that
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none of the defenders of the Constitution responded that states
could require rotation in office or add other qualifications to the
Congtitution'slist. Tothe contrary, they insgsted that it was agreat
virtue of the Constitution that it guaranteed the peopletheright to
vote for whomever they chose.

John Adams, for example, argued expresdly that term limits
were properly prohibited by the Congtitution, grounding hisview
squarely on the democratic theory that the electorate had a
fundamental, natural law right to select the representatives of their
choice. He explained:

rotation* * * isaviolation of the rights of mankind; itisan
abridgement of therightsboth of electorsand candidates.
Thereisnoright clearer, and few of moreimportance, than
that the people should be at liberty to choose the ablest
and best men, and that men of the greatest merit should
exercise the most important employmentg|.]

6 Works of John Adams 52-53 (Charles F. Adams ed. 1851).
Thisargument, which again echoed the defense of Wilkes before
Parliament, plainly understood the qualifications stated in the
Condtitution to be the fundamental |law of the land that could not be
modified in any respect, without constitutional amendment.

Othersmadeidentical arguments. Speaking tothe New Y ork
ratification convention, Robert Livingston placed hisdefense of the
Constitution's preclusion of term limits on grounds of both
democratic theory and utility:

The people are the best judges [of] who ought to
represent them. To dictate and control them, to tell
them who they shall not elect, is to abridge their
natural rights. This rotation is an absurd species of
ostracism — amode of proscribing eminent merit, and
bani shing from stationsof trust thosewho havefilled them
withthegreatest faithfulness. Besides, it takesaway the
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strongest stimulusto public virtue— the hope of honors
and rewards. Theacquigition of abilitiesishardly worth
the trouble, unless one is to enjoy the satisfaction of
employing them for the good of one's country. We all
know that experienceisindispensably necessary to good
government. Shall we, then, drive experience into
obscurity? | repeat that thisisan absol ute abridgement
of the people'srights.

2 The Debates in the Several State Conventions on the Adoption
of the Federal Constitution 292-293 (J. Elliot 2d ed. 1836)
(hereinafter “Elliot's Debates’).

Hamilton made asimilar practical argument to the New Y ork
convention:

[1]n contending for arotation, the gentlemen carry their
zed beyond dl reasonable bounds. | am convinced that no
government, founded onthisfeebleprinciple, can operate
well[.] * * * The gentlemen deceive themselves; the
amendment would defeat their own design. Whenaman
knows hemugt quit hisstation, let his merit bewhat it may,
hewill turn hisattention chiefly to hisown emolument: nay,
hewill fed temptations, which few other Stuaionsfurnish,
to perpetuate hispower by unconstitutional usurpations.
Men will pursue their interests. It is as easy to change
human nature asto oppose the strong current of the selfish
passions.
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2 Elliot's Debates 320.2 Again, this argument that the federal
government would berendered “feeble’ by term limitsplainly was
understood to preclude restrictionsimposed by the states— and,
indeed, to preclude especially limitsimposed by the states, which
might be jeal ous of the national government'sauthority. Thiswasa
point to which Hamilton returned in The Federalist.

3. Indeed, any doubt that the qualifications stated in the
Constitution were regarded as immutable is dispelled by The
Federalist. Attheoutset, asrespondents observe, Madison wrote
unequivocally of the House of Representatives:

The qualifications of the elected being less carefully and
properly defined by the State Congtitutions [than those of
the electors], and being a the same time more susceptible
of uniformity, have been very properly considered and
regulated by the Convention. * * * Under these
reasonablelimitations, the door of thispart of the Federa
Government, is open to merit of every description,
whether native or adoptive, whether young or old, and
without regard to poverty or wealth, or to any particular
profession of religious faith.

¥ Hamilton and Livingston were responding to a proposal that the
text of the Constitution be changed to impose term limits for
senators; similar proposals as to al members of Congress were
made by the North Carolinaand Virginiaratifying conventions. See
1 Elliot's Debates 330 (New Y ork); 4 Elliot's Debates 243 (North
Carolina); 3 Elliot's Debates 657-658 (Virginia). It isnotable that
neither the proponents nor the opponents of these amendments so
much as suggested that states could accomplish the sameresult asto
their own representatives and senators through action of the state
legidature. Asrespondents note, the First Congress rejected a
congtitutional amendment that would have limited the terms of
representatives. 1 Annals of Cong. 790 (1789).
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The Federalist No. 52, at 266-267 (Bantam ed. 1988).

Madi son returned to the point when herefuted the assertion that
the House would become an “oligarchy” (The Federalist No. 57,
at 289), explaining:

Who are to be the objects of popular choice? Every
citizen whose merit may recommend him to the esteem and
confidence of hiscountry. No qualification of wealth, of
birth, of religiousfaith, or of civil profession, ispermitted
to fetter the judgment or disappoint theinclination of the
people.

Id. & 290. Hamilton agreed, writing that “[t]he qudifications of the
personswho may choose or bechosen, as has been remarked upon
[on] another occasion, are defined and fixed in the congtitution; and
areunalterableby thelegidature.” The Federalist No. 60, at 308.
These propositions, premised on the theory that anyonewould be
permitted to serve in the House so long as he (only male
representationwasenvisioned, of course) met the constitutionally
prescribed qualifications, cannot be squared withtheexcluson of a
class of candidates by the states.

Petitioner USTL (at Br. 43-44) maintainsthat Hamiltoninthis
latter statement (and Madison in his similar declaration to the
Convention) “could not have been denying sate power” because“in
each ingtance when Madison and Hamilton referred to qudifications
being “fixed' by the Congtitution, they referred in the very same
sentenceto the quaifications of voters (electors) aswell asmembers
of Congress’; Article I, 8§ 2, cl. 1, USTL continues, “left the
qualifications of votersentirely up tothe legidature of each State.”
But thiscontentioniswrong, because Hamilton and Madison plainly
did regard the quaifications of eectorsas“fixed” even sofar asthe
states are concerned. 1n making his statement, Hamilton observed
that the unalterable nature of the qualifications of both the electors
and the el ected “ has been remarked upon [on] another occasion.”
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He had in mind The Federalist No. 52, where Madison expressly
referred to “the qudlifications of the electors and the elected.” The
Federalist No. 52, at 266.

Regarding the voters, Madison explained (ibid. (emphasis
added)):

Those [qualifications] of [those €eligible to vote for
Congress] are to be the same [as] those of the eectors of
the most numerous branch of the State L egidatures. The
definition of theright of suffrageisvery justly regarded as
afundamental article of republican government. It was
incumbent on the Convention therefore to define and
establish thisright in the Constitution. To have left it
open to the occasional regulation of the Congress, would
have been improper for the reason just mentioned. To
have submitted it to the legidative discretion of the
Sates, would have been improper for the same reason;
and for the additiona reason that it would have rendered
too dependent on the State Governments, that branch of
the Federal Government, which ought to be dependent on
the people alone.

Madison and Hamilton therefore plainly had it in mind that both the
qualificationsfor suffrageand for servicein Congresswere matters
of fundamental importance that should be“fixed” by thelaw of the
land, and that should not be subject to variation by “the legidative
discretion of the States.”*

* Tobesure, the quaifications of voters, whilefixedin the sense
that they weretied to the qualifications for electorsfor the “ most
numerous branch” of the state legidlature, need not be nationally
uniform. Even asto this point, Madison observed that “ because,
being fixed by the State Congtitutions, [the qualificationsof voters
are] not alterable by the State Governments, and it cannot befeared
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In fact, the Framers would have regarded as remarkable the
suggestion that the States could determine digibility for serviceinthe
national Congress, in particular theHouse of Representatives. While
the anti-federdists were concerned that Congress might attempt to
aggrandize power to itsdlf, thefederaistsfeared that the tates might
seek to undermine the federal government. It wasfor thisreason
that the Time, Place, and Manner Clause gives Congressthe power
to set asde the rulesgoverning eections that are prescribed by the
states.

As Hamilton explained in The Federalist No. 59, at 300:

Nothing can be more evident, than that an exclusive power
of regulating €l ectionsfor the Nationad Government, inthe
handsof the State L egid atures, would leavethe existence
of the Union entirely at their mercy. They could at any
moment annihilate it, by neglecting to provide for the
choice of personsto administer its affairs. Itisto little
purpose to say that a neglect or omission of thiskind,
would not be likely to take place. The constitutional
possihility of thething, without an equivdent for therisk, is
an unanswerable objection.

that the people of the Stateswill dlter thispart of their Congtitutions,
in such amanner as to abridge the rights secured to them by the
federal Government.” The Federalist No. 52, at 266. In any
event, the important point for present purposesisthat Hamilton's
statement about the* fixed” qualificationsof membersof Congress
was meant to declare a universal principle.
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Hamilton added that

with so effectua aweagpon intheir handsastheexclusive
power for regulating eectionsfor the National Government
acombination of afew [ambitious] men, inafew of the
most considerable states, wherethetemptation will dways
be the strongest, might accomplish the destruction of the
Union, by seizing the opportunity of some casua
dissatisfaction among the people (and which perhaps they
may themselves have excited) to discontinue the choice of
members for the federal House of Representatives.

Id. at 303.> Permitting the statesto determinethe qualificationsfor
service in Congress, of course, would raise precisely the same
danger.®

> Hamilton recognized that some of the same dangers were raised
by giving the state legid atures the authority to select senators. But
he described this“as an evil, which could not have been avoided
without excluding the States, in their political capacities, wholly from
a place in the organization of the National Government.” The
Federalist No. 59, at 301. He added that “however wise it may
have been, to have submitted in thisinstance to an inconvenience, for
the attainment of a necessary advantage, or a greater good, no
inference can be drawn from thence to favor an accumulation of the
evil, where no necessity urges, nor any greater good invites.” Id. at
302.

® Petitioner USTL's attempt (Br. 42) to find support in The
Federalist for the proposition that the states were not to be
deprived of the power to regulate all aspects of federal electionsis
insubstantia. In The Federalist Nos. 44 and 59, cited by USTL,
Madison plainly, and Hamilton expresdy, were spesking only of the
Time, Place, and Manner Clause, which explicitly confersalimited
power on the states (itself displaceable by Congress) to regulate the
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4. It may be added that the Framers regarded the essential
guarantee of democracy to be, not the authority of the statesto
determine who would serve in Congress, but “[f]requent eections.”
The Federalist No. 52, at 267. These Madison described as the
“corner stone” of free government. The Federalist No. 53, at 271.
Madison therefore explained in The Federalist No. 57, at 290-291
(emphasisadded), that the various other practical cong derationsthat
should lead representatives to be loyal to their constituents

would befound very insufficient without the restraint of
frequent elections. Hence, * * * the House of
Representatives is so constituted as to support in the
members an habitual recollection of their dependency on
the people. Before the sentiments impressed on their
minds by the mode of their elevation, can be effaced by
the exercise of power, they will be compelled to anticipate
the moment when their power is to cease, when their
exercise of it is to be reviewed, and when they must
descend to theleve from whichthey wereraised, therefor
ever to remain, unless a faithful discharge of their trust
shall have established their title to a renewal of it.

Onthisview, theimpodtion of term limitshy the sates, which would
removetheincentivefor a“faithful discharge of their trust” from
members of Congress, would be positively inimica to the theory on
which representatives are to be kept responsive to the people.
Hamilton made the same argument in defense of the Convention's
refusal toimposeterm limitsonthe Presdent, explaining that sucha
restriction would cause* adiminution of theinducementsto good
behavior.” The Federalist No. 72, at 367.

It also bears some consideration that the Framers did not
imaginethat term limits would be imposed to preclude servicein

procedural aspects of elections.
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Congress— and plainly believed that lengthy service by at least
some members was essential to the sound functioning of the
Legidative Branch. Madison thus predicted that

A few of themembers, ashappensin al such assemblies,
will possess superior talents, will by frequent re-elections,
become members of long standing; will be thoroughly
masters of the public business* * *. The greater the
proportion of new members, and thelesstheinformation
of the bulk of the members, the more apt they will beto
fall into the snares that may be laid for them.

The Federalist No. 53, at 274. See The Federalist No. 62, at 316
(“[t]he mutability in the public councils, arising from a rapid
succession of new members, however qudified they may be, points
out in the strongest manner, the necessity of some stableingtitution
inthe government”). Again, Hamilton made the same argument
regarding the omission of term limitsfor the President, explaining thet
continued service permitted the people*to prolong the utility of his
talents and virtues, and to secureto the government, the advantage
of permanency inawise system of administration.” The Federalist
No. 72, at 367.

C. Post-Ratification History

Finaly, post-ratification developments confirm that the
gualifications stated in the Constitution were understood to be
exclusive. Respondents describe the reaction of the states to the
ratification of the Congtitution, and wewill not repest their arguments
here. Instead, we focus on the 1807 case of William McCreery, in
which Congressfirst addressed the question whether states could
add to the congtitutiond qudifications. The McCreery episode was
addressed at length in Powell, 395 U.S. at 542-543, where it was
described as shedding considerable light on the intent of the
Framers. Seeid. at 547 (“the precedentia value of [congressiona
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excluson] casestendsto increasein proportion to their proximity to
the Convention in 1787").

McCreery's caseinvolved an 1802 Maryland law establishing
an additional residency requirement; McCreery, an incumbent
congressman who had been re-elected, wasalleged to beineligible
for service because he did not satisfy that requirement. See Powell,
395U.S. at 542.” The House Committee of Elections— chaired,
asit happens, by Rep. William Findley, the notable anti-federalist
who had opposed the Constitution (in part) because of itsfailureto
permit term limits for members of Congress (see Eid & Kolbe,
supra, at 33) — determined that the Maryland law could not be
constitutionally applied because the qualifications stated in the
Constitution are exclusive. Petitioner USTL (Br. 46 n.66)
nevertheessdismissesthe McCreery affair with thebad declaration
that “ thefull Houserejected the Committee'sreport and declined to
decidethat the Maryland law was uncongdtitutional.” Seeadso Ark.
Br. 47. That assertion, however, does not beginto do justiceto the
episode.

In resolving that McCreery should be seated,

" The Maryland law created a district entitled to send two
representativesto the House of Representatives, providing that one
had to be aresident of Batimore County and the other aresident of
Bdtimore City. McCreery livedin Batimore City whenfirst el ected
to Congress, but spent the summersat hisfarm in Batimore County.
It was alleged that McCreery, after his eection to the House, spent
the wintersin Washington, D.C., and the summersin Baltimore
County, ceasngtoresidein Batimore City at all. Intheeection at
issue, thefirgt-placefinisher resdedin Batimore County; McCreery,
who finished second, claimed the seet for Baltimore City. Thethird-
place finisher, who lived in Baltimore City, argued that McCreery
was ineligibleto serve. See 17 Annals of Cong. 871 (1807).
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The committee[of Elections] proceeded to examinethe
Congtitution, with relation to the case submitted to them,
and find that qualifications of members are therein
determined, without reserving any authority to the State
Legidatures to change, add to, or diminish those
qualifications* * * .

17 Annalsof Cong. 871. Rep. Findley then explained that “[t]he
Committee of Electionsconsdered the qudifications of membersto
have been undterably determined by the federal Convention, unless
changed by an authority equa to that which framed the Congtitution
at first; that neither the State nor the Federal Legidaturesarevested
with the authority to add to those qualifications, so asto change
them.” Id. at 872.

In expanding on why thisis so, Rep. Findley added:

The qualifications of the National Legislature are of a
nationd character, and as such must be uniform throughout
the nation, and prescribed by the authority of the nation,
and by it exclusively; but no State Legidature is vested
with nationa authority, they cannot make citizensfor the
nation, nor prescribe qudificationsether for citizensor for
Executive officers of the nation, much less can they
prescribe qudificationsfor the Nationd Legidature, other
than the nation itself has prescribed, nor abridge the
Constitutional power of Congress to decide on the
qualifications of its own members, agreeably to therules
prescribed by the Constitution * * * .

It isafundamenta principleinafree government that
the citizens should be protected in the enjoyment of al
their naturd rights* * *. Itisthenaturd right of al mento
choose whom they please, without regard to age,
residence, etc., to represent and advocate their interests;
but it is necessary for the protection of society that this
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right be abridged, but it ought to be no further abridged
than is absolutely necessary for the safety of society * * *;
and in the United States the society have decided on this
principleby their general and ratifying conventions, and
they have delegated no authority even to Congress, much
less to States, to alter or add to or diminish these
qualifications.

17 Annas of Cong. 873.

Those who defended the seating of Rep. McCreery advanced
severa principles. Onewas what should, by now, be afamiliar
theory of democracy: “that therewasaprinciplein aRepublican
Government, of as much importance as any other, asrespected the
safety of the Government, that the qualifications of the people
elected should be firm, steady, and unalterable.” 17 Annals of
Cong. 887 (Rep. Smilie). A second rested on policy: that “if the
State L egidature had theright to prescribein what part of the same
district, and for what length of time, each of the Representatives
should reside, they had also aright to prescribe in what street or
what house of astreet they must reside, and for what length of time.”
Id. & 873 (Rep. Findley). And athird wastheintent of the Framers.
“when the framers of the Constitution undertook deliberately to
enumerate the qudifications, it was presumable they meant that no
others should be necessary.” 1d. at 877 (Rep. Sturges).

Asthisbackground suggests, the participantsin the M cCreery
debate understood that they were settling a matter of great
congtitutional importance, and they madefrequent referenceto The
Federalist and other materialsfrom theratification period. SeeEid
& Kolbe, supra, at 34 n.176.® And avery substantial majority of

8 |tisnotablethat, when Rep. Key argued that the exclusivity of
thequalifications stated in the Congtitution “isexplicitly stated and
ably maintained” in The Federalist (17 Annalsof Cong. 915), his



23

those who spoke agreed that the Maryland law could not be
congtitutionaly gpplied. In addition to those dready cited, see, eg.,
17 Annals of Cong. 886 (Rep. Clay) (“If the Legislature of the
Stateshad no Congtitutional right to narrow the qualifications, they
had no right to superadd to them”); id. at 890, 892 (Rep. Alston)
(*any person possessed of qualifications, as required by the
Congtitution, and who was duly elected, was entitled to his seat,
notwithstanding State regulations’); id. at 892, 893 (Rep. Rowan)
(“thequadlificationsfor arepresentative to Congresswere unaterably
fixed by the Convention; the Constitution wasthe placeto look for
them, and not the statute book, for if it were, they would float on
popular caprice’); id. at 896, 897 (Rep. Johnson) (“Igying] it down
as a principle, that every contraction of qualifications for
Representatives was an abridgment of theliberty of thecitizen. The
power of adding other qualifications than those fixed by the
Condtitution would * * * be abreach of theright of suffrage’); id. at

opponents pointedly did not disagree. Instead, Rep. Randolph,
leader of the forces arguing in favor of state authority, declared:

The gentleman from Maryland [Rep. Key] had cited as
authority, what Mr. [Randol ph] had not expected would
ever have been produced in the House as such —
commentaries on the Constitution made anterior to its
goinginto operation. * * * These opinions had no weight
with Mr. [Randolph]. He had not been in the habit of
paying great deferenceto the political opinionsof thelate
General Hamilton, or to those of the negotiator of the
Treaty of London, nor did he think that the third member
of the gentleman's political trinity entitled to more
consideration than his worthy co-adjutors.

Id. at 944. Needlessto say, Rep. Randol ph'sviews about M adison,
Hamilton, and Jay have not survived the test of time.



24

906, 908 (Rep. Quincy) (additiona qudifications“adirect violation
of therights reserved to the peopl€”); id. at 909, 910 (Rep. Key)
(“there can exist no doubt but that all legidation isclosed asto the
qualifications of the elected or Representative’); id. at 917, 918
(Rep. Howard) (“the qudifications of memberswas afundamenta
regulation fixed by the Constitution, and undterablebut by achange
or amendment of the instrument itself”); id. at 927, 928 (Rep.
Desha) (* Thesethree[qualificationsstated in the Congtitution] are
all the qualifications required”).

Tobesure, a“smal but voca group of dissenters,” led by Rep.
Randolph, argued that the states had the authority to add
qualifications to those stated in the Constitution. Eid & Kolbe,
supra, at 37. See 17 Annals of Cong. 880 (Rep. Sawyer); id. at
882, 942 (Rep. Randolph); id. at 889 (Rep. Bibb); id. at 898 (Rep.
Love). This minority expressly recognized that they would be
outvoted on the congtitutional issue; Rep. Randol ph declared bitterly
that “hetrusted at no far distant day, * * * the decision about to be
made in the case of Mr. McCreery would be set aside, as a
precedent taken from hard, unconstitutional times.” 17 Annalsof
Cong. 942 (emphasis added). To avoid this outcome, Rep.
Randolph tried to persuade the House to sidestep the congtitutional
issue by seating McCreery on the ground that he in fact “ha[d] the
qudificationsrequired by thelaw of Maryland.” 17 Annasof Cong.
1234. This proposal, which would effectively have resolved the
congtitutional issue in favor of state authority, was defeated by a
vote of 92-8. Id. at 1237. Eventually, however, the House,
evidently exhausted by more than amonth of debate, approved by
a vote of 89-18 a resolution declaring ssimply “[t]hat William
McCreery isentitled to his seat in thisHouse.” Ihid.

In this setting, the McCreery episode cannot be disregarded
because the full House did not in terms adopt the conclusions of the
Committee of Elections. “[G]iven the posture of the McCreery[]
dispute, the Committee's report, and the substance of the ensuing
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debate on the House floor, the House's attempt to decide the case
on non-congtitutional groundsisunpersuasivesincethevast mgority
of House Members had rg ected agtate's right to impose subgtantive
qualificationson Congress.” Eid & Kolbe, supra, at 38. Theclear
conclusion of the substantial majority of the House membersto
addresstheissue— in adebate conducted only 20 years after the
Convention, and maintained in part by participantsintheratification
process— must carry great weight. And those who spoke to the
point understood what the Framers plainly intended: that the
qualificationsfor servicein Congress stated inthe Congtitution are
exclusive.

CONCLUSION

The decision of the Arkansas Supreme Court should be
affirmed.

Respectfully submitted.
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