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Today the Supreme Court granted certiorari in one case of interest to the business com-
munity. Absent extensions, which are likely, amicus briefs in support of the petitioner will be
due on July 14, 2006, and amicus briefs in support of the respondent will be due on August 18,
2006.

Punitive Damages. In BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996), and
State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003), the Supreme
Court held that the Due Process Clause of the Fourteenth Amendment imposes substantive limits
on the amount of punitive damages that may be imposed in a given case. The Supreme Court fur-
ther set forth three “guideposts” to determine whether a punitive damages award is unconstitu-
tionally excessive: the degree of reprehensibility of the defendant’s misconduct; the disparity be-
tween the actual or potential harm suffered by the plaintiff and the punitive damages award; and
the difference between the punitive damages awarded by the jury and the civil penalties author-
ized or imposed in comparable cases. State Farm, 538 U.S. at 418.

The Supreme Court today granted certiorari in Philip Morris USA v. Williams, No. 05-
1256, to address (1) whether, in reviewing a jury’s award of punitive damages, an appellate
court’s conclusion that a defendant’s conduct was highly reprehensible and analogous to a crime
can “override” the constitutional requirement that punitive damages be reasonably related to the
plaintiff’s harm; and (2) whether due process permits a jury to punish a defendant for the effects
of its conduct on non-parties.

The case arises out of the claim by a widow of a smoker that Philip Morris defrauded him
into believing that cigarettes are not harmful to health. The jury found Philip Morris liable,
awarding $821,485 in compensatory damages and $79.5 million in punitive damages. The for-
mer amount was reduced by the trial court to $500,000 pursuant to Oregon’s statutory cap. In the
decision below, reported at 127 P.3d 1165, the Oregon Supreme Court upheld the $79.5 million
punitive award. In so concluding, it held that the trial court did not err in refusing to instruct the
jury that, “[a]though [it could] consider the extent of harm suffered by others in determining
what the reasonable relationship is, [it could] not [] punish the defendant for the impact of its al-
leged misconduct on other persons, who could bring lawsuits of their own.” 127 P.3d at 1175-
1176. Furthermore, applying the three guideposts set forth in BMW and State Farm, the Oregon
Supreme Court held that the amount of punitive damages comported with due process, even
though the ratio between the amount of punitive damages and the amount of compensatory dam-
ages “substantially exceed[ed] the single-digit ratio (9:1) that the Court has said ordinarily will
apply,” because “the other two guideposts—reprehensibility and comparable sanctions—can pro-
vide a basis for overriding the concern that may arise from a double-digit ratio.” 127 P.3d at
1181.
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The two issues that the Supreme Court has agreed to review are of considerable signifi-
cance to the business community. The question whether a court’s subjective finding of high rep-
rehensibility can “override” the more objective requirement of a reasonable relationship between
punitive and compensatory damages is one that arises with regularity in business cases. Simi-
larly, the question whether a jury may punish a defendant for harms to non-parties arises in a
wide range of cases including in the product-liability, insurance bad faith, Fair Credit Reporting
Act, and environmental contexts.

Mayer Brown Rowe & Maw LLP is counsel of record for petitioner Philip Morris USA
in this case. This marks the fourth punitive damages case in which Mayer Brown has represented
a business defendant in the Supreme Court. Any questions about the case should be directed to
Andy Frey (212-506-2635) in our New York office.

* Kk Kk Kk *

On May 22, 2006, the Supreme Court invited the Solicitor General to file a brief express-
ing the views of the United States in the following case of interest to the business community:

Watson v. Philip Morris Cos., Inc., No. 05-1284. The question presented is under what
circumstances a defendant is a “person acting under a federal officer” for the purposes of re-
moval under 28 U.S.C. 8§ 1442(a)(1), and in particular whether removal under Section 1442(a)(1)
is proper when the defendant is being sued for actions that were subject to the direction, control,
and supervision of federal officials carrying out official federal functions under federal law.
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