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1
QUESTION PRESENTED

Petitioners sought the recusal of Justice Brent
Benjamin of the West Virginia Supreme Court of
Appeals on the ground that Don Blankenship, an of-
ficer of respondent A.T. Massey Coal Company and
its parent (Massey Energy Company), had made
large independent expenditures in an effort to defeat
Justice Benjamin’s opponent in an election several
years before this case was decided. Apart from a
$1,000 contribution by A.T. Massey’s Political Action
Committee, neither respondents nor Massey Energy
made any expenditures in support of Justice Benja-
min’s election or in opposition to his opponent;
Blankenship’s only direct contribution to Justice
Benjamin’s campaign totaled $1,000; and Justice
Benjamin has voted against Massey affiliates in at
least five other cases, including one in which the
judgment against Massey was almost five times that
here.

The question presented is whether the Due Proc-
ess Clause of the Fourteenth Amendment required
Justice Benjamin’s disqualification on the theory
that he must have felt a “debt of gratitude” to
Blankenship that created a “probability of bias” in
favor of respondents.



11
RULE 29.6 STATEMENT

Respondent A.T. Massey Coal Company, Inc. is
wholly owned by Massey Energy Company, which is
publicly traded. Massey Energy Company has no
parent corporation; BlackRock Advisors, LLC owns
10% or more of its stock. Respondents Massey Coal
Sales Company, Inc. and Elk Run Coal Company,
Inc. are wholly owned by A.T. Massey Coal Com-
pany, Inc. Respondents Independence Coal Com-
pany, Inc., Marfork Coal Company, Inc., and Per-
formance Coal Company, Inc. are wholly owned by
Elk Run Coal Company, Inc.
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BRIEF FOR RESPONDENTS

During the 2004 campaign for a seat on West
Virginia’s highest court, Don Blankenship, the CEO
of Massey Energy Company, was actively engaged in
the effort to defeat the incumbent, Justice Warren
McGraw. Blankenship spent approximately $3 mil-
lion of his own money in support of that effort, all
but $1,000 of which was expended independently of
the campaign of Justice McGraw’s opponent, Brent
Benjamin. Benjamin ultimately won the election.

Petitioners requested Justice Benjamin’s recusal
in this case because Massey subsidiaries (respon-
dents here) are parties. Petitioners argued that
Blankenship’s independent expenditures in opposi-
tion to Justice McGraw’s reelection created an “ap-
pearance” that Justice Benjamin was biased in favor
of the Massey defendants. Justice Benjamin denied
the request, reasoning in part that an “appearance of
bias” is not constitutionally disqualifying. In their
petition for certiorari, petitioners contended that the
question whether an “appearance of bias” is constitu-
tionally disqualifying was one of broad general im-
portance.

Petitioners have now abandoned the “appear-
ance” theory. In their merits brief, they contend that
Blankenship’s expenditures required recusal under
the Constitution because they created a “probability”
that Justice Benjamin was “actually biased” in favor
of the Massey subsidiaries—a standard petitioners
acknowledge is different from the “appearance” stan-
dard they previously advocated. Petitioners should
not be permitted to induce the Court to grant certio-
rari on one theory, only to ask it to adopt a different
theory after review has been granted. The writ
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should be dismissed as improvidently granted. Oth-
erwise, the decision below should be affirmed, be-
cause petitioners are not entitled to relief even under
their new theory.

This Court has never held that a judge’s disquali-
fication is required by the Fourteenth Amendment—
as opposed to recusal statutes or canons of judicial
conduct—for “bias” in general, let alone for a “prob-
ability of bias.” The Court has found disqualification
constitutionally required only when—unlike here—
the judge had a pecuniary interest in the outcome of
the case, or in certain situations arising in contempt
proceedings, where special rules apply.

Even if “probability of bias” were the constitu-
tional standard, that standard could not be satisfied
merely because, as petitioners contend, the judge
might feel a “debt of gratitude” to a litigant. Such a
theory 1s only loosely linked to probable bias, would
have no limiting principle, would be entirely un-
workable, and would create serious administrative
problems for courts.

Finally, even if a “debt of gratitude” could give
rise to a constitutionally disqualifying “probability of
bias,” the presumption that Justice Benjamin acted
impartially cannot be overcome, and thus disqualifi-
cation would not be required here. The expenditures
at issue were not solicited by Benjamin and, except
for a $1,000 contribution to his campaign, were made
entirely independently; there is no evidence of any
past or present friendship or other relationship be-
tween the two men; Blankenship is not a party to
this case; and Justice Benjamin has voted against
Massey affiliates in at least five other cases, includ-
ing one involving a $243 million judgment against
the company. Unless “probably” means no more
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than “possibly,” Justice Benjamin was not “probably
biased” in respondents’ favor.

STATEMENT
A. The 2004 Election

1. The citizens of West Virginia, like those of 38
other States, select their judges by popular vote. In
2004, Brent Benjamin challenged the incumbent,
Justice Warren McGraw, for a seat on the West Vir-
ginia Supreme Court of Appeals. Don Blankenship,
the CEO of Massey Energy and its subsidiary A.T.
Massey Coal, disapproved of Justice McGraw’s juris-
prudence. He believed Justice McGraw’s decisions
harmed West Virginia’s economy, depressed wages,
and drove up “insurance costs for the working man.”
Tom Diana, W. Va. Coal Executive Works to Oust
McGraw, THE INTELLIGENCER, 10/25/04. He also be-
lieved that the “most important donation [he] could
make to [his] fellow West Virginians was to help de-
feat Warren McGraw,” because, in his view, Justice
McGraw was not “for the working man” but rather
was “for the trial lawyers.” Brad McElhinny, Massey
chief pours $1.7 million into race, CHARLESTON DAILY
MAIL, 10/15/04, at 1A. Blankenship’s views about
Justice McGraw caused him to become actively in-
volved in the 2004 election; he did not and does not
have any friendship or other personal connection
with Benjamin, and his support was not solicited by
him.

Blankenship spent approximately $500,000 on
literature and advertising to convince the electorate
that Justice McGraw was not the right person for the
job. JA187a-200a, 301a-313a. In accordance with
West Virginia law, Blankenship conducted those ac-
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tivities “without the cooperation or consent” of the
Benjamin campaign. JA187a.

Blankenship also made significant contributions
to And for the Sake of the Kids (ASK), an organiza-
tion established under 26 U.S.C. § 527(e). ASK ran
ads and held events opposing Justice McGraw’s re-
election. JAl17a-141a. Blankenship gave approxi-
mately $2.5 million to ASK, while others gave a total
of more than $1 million; an organization represent-
ing physicians, Doctors for dJustice, contributed
$750,000. JA127a.

Other 527 groups also opposed Justice McGraw.
Citizens for Quality Health Care, funded in part by
the West Virginia Chamber of Commerce, spent
nearly $370,000 on anti-McGraw advertisements.
See Paul Nyden, Coal, doctors’ groups donated to
anti-McGraw effort, CHARLESTON GAZETTE, 1/7/05, at
5A. Citizens Against Lawsuit Abuse also ran critical
ads. See Juliet Terry, Benjamin Hopes to Shine
Light on Justice, STATE J., 11/5/04, at 4.

Blankenship contributed only $1,000 directly to
Benjamin’s campaign. JA208a. Apart from a $1,000
contribution by A.T. Massey Coal Company’s PAC
(JA242a), neither Massey nor any of its subsidiaries
contributed money to Benjamin’s campaign, provided
any funding to ASK, or made any other independent
expenditures.

Millions of dollars were also spent opposing Ben-
jamin. One opponent, a 527 group called West Vir-
ginia Consumers for Justice, received approximately
$2 million in contributions, including approximately
$1.5 million from members of the plaintiffs’ bar, as
well as $10,000 from petitioner Caperton and
$15,000 from a law firm that represents petitioners
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here (Buchanan Ingersoll). See John O’Brien, Caper-
ton was anti-Benjamin from the start, W. VA. RE-
CORD, 1/24/08.

2. Concern that West Virginia courts had become
“unfair and unpredictable” was a central plank in
Benjamin’s campaign. Mannix Porterfield, Benjamin
faults McGraw’s “extreme judging,” REGISTER-
HERALD, 10/21/04. Benjamin welcomed the support
of those who wanted a judge who “would follow the
law” but warned that “if you want something in re-
turn, I'm not your candidate.” JA319a.! On Labor
Day 2004, Justice McGraw delivered a widely dis-
cussed speech in which he made a number of bizarre
claims, including that this Court had “approved gay
marriage.” JA678a-679a & nn.35-38. Shortly before
the election, Benjamin received the endorsement of
all but one of the West Virginia daily newspapers to
offer endorsements. JA674a n.27. Benjamin ulti-
mately won the election.

On January 1, 2005, Justice Benjamin began his
12-year term. In his first few years on the court, he
often voted against Massey companies, at both the
merits stage (see U.S. Steel Mining Co. v. Helton,

1 Tt has been insinuated that Blankenship expended these
large sums for the purpose of influencing the outcome of this
case. In this regard, petitioners emphasize throughout their
brief that this case meant a lot to Blankenship because he had
a financial stake in the outcome. The insinuation is nothing
more than rank speculation—and i1s implausible to boot.
Blankenship owns only 0.35% of Massey’s stock (see infra p. 53-
54), so that his personal stake in the judgment (at most
$175,000) was a small fraction of the money he expended.
Moreover, the 2004 election was not unique; Blankenship has
made expenditures to espouse his favored causes in West Vir-
ginia elections on issues entirely unrelated to Massey’s busi-
ness. See infra p. 6.
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631 S.E.2d 559 (W. Va. 2005); Helton v. Reed, 638
S.E.2d 160 (W. Va. 2006)), and the petition stage (see
McNeely v. Independence Coal Co., No. 042156 (W.
Va. Feb. 9, 2005); Brown v. Rawl Sales & Processing
Co., No. 070889 (W. Va. Sept. 11, 2007)).

Blankenship—who has lived in the State for
most of his life—has continued to participate actively
in West Virginia elections when issues important to
him are at stake. For example, he spent millions of
dollars of his own money to unseat candidates who
opposed the abolition of a sales tax on food and to de-
feat a bond referendum. See Juliet Terry, Feeling
Blue, STATE J., 11/10/06, at 1; Brad McElhinny, Who
is the real Don Blankenship?, CHARLESTON DAILY
MaAIL, 07/11/05, at 1A.

B. Proceedings Below

1. The underlying dispute in this case arose out
of a coal-supply contract between Wellmore Coal
Corporation, which was owned by respondent A.T.
Massey, and two subsidiaries of petitioner Harman
Development Corporation, owned by petitioner Ca-
perton. Wellmore bought coal from the Harman sub-
sidiaries and sold it to LTV Steel. LTV eventually
stopped buying coal from Wellmore, leading Well-
more to invoke a force majeure clause in its contract
with the Harman subsidiaries. The latter filed a
breach-of-contract action against Wellmore in Bu-
chanan County, Virginia, and obtained a $6 million
judgment. JA491a-496a.

In the meantime, petitioners sued respondents in
Boone County, West Virginia, alleging fraudulent
misrepresentation and tortious interference with
contract. Respondents moved to dismiss on the basis
of (a) a forum-selection clause in the coal-supply con-
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tract requiring suit to be filed in Virginia and (b) res
judicata. The trial court denied the motion, and a
jury awarded petitioners approximately $50 million
In compensatory and punitive damages. JA496a-
497a.

2. In October 2006, respondents sought review of
the Boone County judgment from the West Virginia
Supreme Court of Appeals. Nearly a year earlier, pe-
titioners had requested that Justice Benjamin recuse
himself when this case reached the court. JA104a-
114a, 323a-335a. Relying almost entirely on the
West Virginia Code of Judicial Conduct, they argued
that Blankenship’s expenditures in the 2004 cam-
paign created an “appearance of unfairness” because
he is Massey’s CEO. JA108a. Petitioners’ claim was
premised primarily on newspaper articles and edito-
rials. JA33la-334a. dJustice Benjamin denied the
motions. JA336a-338a.

The court voted unanimously to hear respon-
dents’ appeal, and, in November 2007, ruled in re-
spondents’ favor in a 63-page opinion by Chief Jus-
tice Davis, joined by Justices Maynard and Benja-
min. JA340a-431a. Justices Albright and Starcher
dissented.

3. Petitioners sought rehearing. While their pe-
tition was pending, petitioners renewed their request
for Justice Benjamin’s recusal, on “appearance of
bias” grounds. JA432a-439a. The motion relied en-
tirely on state law and did not mention the Due
Process Clause. Justice Benjamin again denied the
request. JA442a-445a.

The court subsequently voted unanimously to re-
hear the case. JA449a-452a. Before reargument,
however, Justices Maynard (who had assumed the



8

chief-justiceship in the interim) and Starcher recused
themselves. JA447a, 454a-462a. In his role as Act-
ing Chief Justice, Justice Benjamin appointed circuit
judges Cookman and Fox to fill the vacancies.

Petitioners then made a third request for Justice
Benjamin’s recusal. JA464a-468a. This request,
again based entirely on state law, relied on a survey
petitioners had commissioned that supposedly dem-
onstrated a public perception that Justice Benjamin
would not be fair in considering respondents’ appeal.
Justice Benjamin denied the motion (JA482a-483a),
noting that a “push poll” specifically designed to
support a recusal motion was “neither credible nor
sufficiently reliable” (JA483a).

On the same day, April 3, 2008, the court issued
its decision on rehearing, again reversing the verdict.
JA485a-634a. Justice Davis wrote the 94-page ma-
jority opinion, joined by Justice Benjamin and Judge
Fox; Justice Albright and Judge Cookman dissented.
The court held that petitioners’ suit should have
been dismissed because the forum-selection clause
was mandatory, covered the claims raised and the
parties involved, and was not unjust or unreason-
able. JA503a-537a. It further ruled the suit barred
by res judicata, holding that petitioners sought simi-
lar remedies in both actions; the claims arose from
the same conduct, transaction, or occurrence; there
was sufficient identity of parties; and petitioners
were similarly postured in both proceedings.
JA567a-580a.

In a concurring opinion, Justice Benjamin ad-
dressed the disqualification issue at length. JA635a-
700a. He rejected petitioners’ assertion that “ap-
pearance-driven conflicts” can have “due process im-
plications” and concluded that he was not disquali-
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fied under this Court’s decisions, because he has “no
pecuniary interest in the outcome of this matter,” “no
conflicting dual role,” and “no personal involvement
with * * * [or] personal antipathy toward any party
or counsel.” JA665a. Justice Benjamin also ex-
plained that his recusal would not be required even
under an “appearance” standard, because, among
other things, “neither ASK nor Mr. Blankenship are
parties,” ASK “was completely independent” of his
campaign, he “voted against Massey’s position” in
several “significant * * * cases,” Justice McGraw’s
Labor Day speech “devastated” his own campaign,

and the court’s decision “was issued over three years
after [the] election.” JA673a-674a & n.29, 686a.

4. Approximately one month after the decision on
rehearing, Justice Benjamin voted to deny Massey’s
petition for appeal in another case, Massey Energy
Co. v. Wheeling-Pittsburgh Steel Corp., No. 080182
(W. Va. May 22, 2008), cert. denied, 129 S. Ct. 626
(2008). That action left standing a $243 million
judgment against Massey, the Nation’s seventh larg-
est verdict 1n 2007. See VerdictSearch, Top 100 Ver-
dicts of 2007, available at http://www.verdictsearch.
com/index.jsp?do=top100.

SUMMARY OF ARGUMENT

I. The writ of certiorari should be dismissed as
improvidently granted. The theory that petitioners
pressed in the court below, that Justice Benjamin
passed upon, that petitioners advanced in their cer-
tiorari petition, and that this Court granted review
to address is that the campaign expenditures at issue
created an “appearance of bias” that required Justice
Benjamin’s disqualification. Tacitly acknowledging
that an “appearance of bias” provides no constitu-
tional basis for disqualification, petitioners have jet-
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tisoned that theory and now contend that the expen-
ditures were constitutionally disqualifying because
they created a “probability of actual bias,” a standard
concededly different from the “appearance” standard
previously advocated. By first raising this “probabil-
ity of bias” theory at this juncture, petitioners de-
prived Justice Benjamin of the opportunity to pass
on it; deprived respondents of the opportunity to
convince the Court that the theory provides no basis
for certiorari; were able to claim the existence of a
lower-court conflict that does not exist with respect
to their new theory; and induced the Court to accept
the case on a false premise.

II. Alternatively, the decision below should be
affirmed.

A. There is no basis in history, precedent, or this
Court’s practice for the notion that “bias” in gen-
eral—much less a “probability of bias”—mandates
disqualification under the Due Process Clause.

As to history: The common-law rule, in both Eng-
land and America, was that a judge was disqualified
if he had a pecuniary interest in the outcome of the
case. “Bias” as such was not a basis for disqualifica-
tion, and it did not become a generally accepted one
in this country until the 20th century, when legisla-
tures began to enact statutes requiring recusal on
that ground.

As to precedent: Consistent with the common-
law rule, this Court’s due-process decisions have re-
quired disqualification based on a pecuniary interest
in the outcome. Outside the context of contempt,
where special rules apply, the Court has never held
that disqualification is constitutionally required for
any other reason.
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As to this Court’s practice: Justices have passed
judgment on the constitutionality of statutes they
helped write and reviewed decisions they rendered
on lower courts. They hear cases in which their reli-
gious views, prior political affiliations, or friendships
with counsel make it as reasonable as it is here to in-
fer a “probability of bias,” yet they are generally
deemed capable of putting aside those influences.
Sitting in those cases would become constitutionally
problematic if “probability of bias” were the due-
process standard.

B. Even if “probability of bias” were the constitu-
tional standard, it could not be satisfied by the sup-
position that a judge might feel a “debt of gratitude”
to a supporter, as petitioners maintain. To begin
with, such a theory would have no limiting principle.
There are countless forms of support for a judge that
are at least as valuable as financial support—for ex-
ample, a newspaper’s endorsement, the backing of a
prominent political figure or labor organization, or,
in the case of an appointed judge, a nomination to
the bench. Petitioners’ theory would also be un-
workable, because there is no certain or predictable
way to identify the point at which a judge’s “debt of
gratitude” renders a case sufficiently “exceptional”
(Br. 36) to require disqualification. A “debt of grati-
tude” theory would also create administrative prob-
lems for courts, which would be deluged with recusal
motions if this vague and malleable theory were en-
dorsed. Finally, petitioners’ constitutional theory
cannot be justified on the ground that it is necessary
to ensure judicial impartiality. Every State already
has a broad recusal law, and West Virginia, like
many other States, has enacted further reforms to
address such issues.
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C. Even if petitioners’ theoretical construct were
accepted, disqualification would not be required here.
Justice Benjamin voted against Massey affiliates in
at least five other cases. There is no personal rela-
tionship between him and Blankenship. The money
at issue was not solicited by or given to Justice Ben-
jamin’s campaign but was spent independently of it.
And the expenditures were not made by any party to
the case (but rather by an individual officer of one of
the defendants). Those facts, and others, leave peti-
tioners far short of overcoming the presumption of
impartiality with which judges are and have for cen-
turies been invested.

ARGUMENT

I. THE WRIT SHOULD BE DISMISSED AS
IMPROVIDENTLY GRANTED.

Petitioners’ disqualification motions were based
on the contention that Justice Benjamin had an im-
permissible “appearance of bias” under state law.
JA104a-114a, 323a-335a, 432a-438a, 463a-468a. In
denying the recusal motions, therefore, Justice Ben-
jamin understandably addressed only “this matter of
‘apparent conflict.” JA658a. Among other things,
his opinion rejected the proposition that “appear-
ance-driven conflicts” can have “due process implica-
tions.” JA665a.

In their certiorari petition, petitioners urged this
Court to grant review to “clarify the circumstances”
in which campaign expenditures can create a consti-
tutionally disqualifying “appearance of bias” (Pet. 1-
2); argued that this is one of the rare cases in which
they do (Pet. 17); asked the Court to resolve an as-
serted lower-court conflict on whether “due process
prohibits * * * the appearance of bias” (Pet. 21-22);
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and asserted that Justice Benjamin’s refusal to
recuse himself “directly conflicts” with Pierce v.
Pierce, 39 P.3d 791 (Okla. 2001), which found cam-
paign contributions constitutionally disqualifying
under an “appearance” theory (Pet. 24). Petitioners
relied on the same theory in their supplemental and
reply Dbriefs. Over respondents’ objection that
“[a]ppearances are the stuff of codes and canons—not
the Constitution” (Opp. 27), the Court granted cer-
tiorari.

Petitioners have now abandoned their “appear-
ance” theory. They contend that the constitutional
standard for judicial disqualification is not an “ap-
pearance of bias” but “a ‘probability’ that the judge is
actually biased.” Pet. Br. 18; compare Pet. Br. 3, 15-
36, with Pet. 1-3, 16-28. “[T]he reality of bias or
prejudice [and] its appearance” are different things.
Liteky v. United States, 510 U.S. 540, 548 (1994).
Indeed, petitioners’ merits brief explicitly acknowl-
edges (at 23) that an “appearance” standard is “more
stringent” (i.e., more broadly requires recusal) than
the “probability of actual bias” standard they now
advocate. By abandoning an “appearance” standard,
moreover, their brief effectively acknowledges what
lower courts have recognized with near unanimity:
that “bad appearances alone do not require disquali-
fication” under the Constitution. Del Vecchio v. Ill.
Dep’t of Corrections, 31 F.3d 1363, 1372 (7th Cir.
1994) (en banc).

Under these circumstances, the writ of certiorari
should be dismissed.

First, by failing to raise their “probability of bias”
theory in the court below, petitioners deprived Jus-
tice Benjamin of the opportunity to address it, and
would have this Court be the first to do so. But this
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1s “a court of review, not of first view” (Cutter v. Wil-
kinson, 544 U.S. 709, 718 n.7 (2005)); it rarely de-
cides issues “not raised or briefed below” (TRW Inc.
v. Andrews, 534 U.S. 19, 34 (2001)).

Second, by failing to raise a “probability of bias”
theory in their certiorari petition, petitioners un-
fairly deprived respondents of the opportunity to ex-
plain why review should not be granted to decide
whether recusal was necessary under that theory.
Cf. South Cent. Bell Tel. Co. v. Alabama, 526 U.S.
160, 171 (1999).

Third, by failing to raise their “probability of
bias” theory at the petition stage, petitioners induced
this Court to grant review on the false premise that
the issue was whether due process prohibits a judge
laboring under an appearance of bias from sitting
and whether campaign expenditures can create a
constitutionally disqualifying “appearance.” To
“maintain the integrity of the process of certiorari”
(Taylor v. Freeland & Kronz, 503 U.S. 638, 646
(1992)), this Court ordinarily does not permit a party
to petition on one theory, only to press a different
theory after the Court has granted the petition. See
also Chandris, Inc. v. Latsis, 515 U.S. 347, 353 n.*
(1995). This is true even when the question pre-
sented is stated generally enough to encompass the
new theory.

Fourth, by relying at the petition stage on the
now-abandoned “appearance” theory, petitioners
were able to assert a conflict among the lower courts.
Pierce, the only decision to have held that financial
support in judicial elections can be constitutionally
disqualifying, did so under an “appearance” theory.
See 39 P.3d at 798-799. Without Pierce, petitioners
lack even a colorable claim that the lower courts are
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divided on the question they are now asking the
Court to decide: whether campaign expenditures can
create a constitutionally disqualifying “probability of
bias.”

II. IF THE COURT REACHES THE MERITS,
THE JUDGMENT BELOW SHOULD BE AF-
FIRMED.

If the Court does not dismiss the writ, it should
affirm, for three independent reasons. First, con-
trary to petitioners’ contention, “probability of bias”
is not the constitutional standard for judicial dis-
qualification. Second, even if “probability of bias”
were the constitutional standard, it could not be sat-
isfied by supposition that the judge might feel a
“debt of gratitude” to a supporter. Third, there is
here no sufficient “probability of bias” to support
recusal.

A. “Probability Of Bias” Is Not The Consti-
tutional Standard.

Petitioners’ due-process claim depends on the
premise that, when there is “a ‘probability’ of bias on
a judge’s part, the judge is constitutionally barred
from participating in a case.” Br. 20. That premise
1s unsound. As we explain below, there is no basis in
history, precedent, or the practice of this Court for
the notion that a judge’s “bias” in general—let alone
a mere “probability of bias”"—mandates disqualifica-
tion under the Due Process Clause. On the contrary,
at common law disqualification was required only
when the judge had a pecuniary interest in the out-
come of the case and in certain contempt proceed-
ings. This Court has never held that a judge is con-
stitutionally barred from sitting for any other reason.
And throughout the history of the Court, Justices
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have sat on cases in which they had no financial in-
terest but a “reasonable observer” might think that
there was a “probability of bias.” Under the correct
standard, Justice Benjamin had no constitutional ob-
ligation to recuse himself.

1. A “probability of bias” standard has no
basis in history.

“As this Court has stated from its first due proc-
ess cases, traditional practice provides a touchstone
for constitutional analysis.” Honda Motor Co. v.
Oberg, 512 U.S. 415, 430 (1994). Under both English
and American common-law practice during the 18th
and 19th centuries, a judge was disqualified “for pos-
sessing a direct financial interest in the cause before
him, and for absolutely nothing else.” RICHARD
FLAMM, JUDICIAL DISQUALIFICATION § 1.2, at 6 (2d ed.
2007). Disqualification for bias—and, a fortiori, for a
probability of bias—is “a complete departure from
common law principles.” John Frank, Disqualifica-
tion of Judges, 56 YALE L.J. 605, 618-619 (1947).

a. “English common law practice at the time of
the establishment of the American court system was
simple in the extreme. Judges disqualified for finan-
cial interest.” Frank, supra, at 611-612. The Eng-
lish rule reflected the age-old maxim that “no man
shall be a judge in his own case.” Id. at 610; see 1
EDWARD COKE, INSTITUTES OF THE LAWS OF ENGLAND
*141a (1797). Disqualification was thus required, for
example, in cases in which the judge stood to profit
from any fines assessed (e.g., Dr. Bonham’s Case, 77
Eng. Rep. 646 (K.B. 1609); Between the Parishes of
Great Charte & Kennington, 93 Eng. Rep. 1107 (K.B.
1726)) and in ejectment actions where the judge was
the landlord (e.g., Earl of Derby’s Case, 77 Eng. Rep.
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1390 (K.B. 1614); Anonymous, 91 Eng. Rep. 343 (K.B.
1698)).

While 17th- and 18th-century English common
law disqualified a judge with a pecuniary interest,
“[n]o other disqualifications were permitted.” Frank,
supra, at 612. In particular, “[rJequired judicial
recusal for bias did not exist in England at the time
of Blackstone.” Liteky, 510 U.S. at 543. Indeed, bias
“was rejected entirely” as a ground for disqualifica-
tion. Frank, supra, at 612. As Blackstone himself
put it, “the law will not suppose a possibility of bias
or favour in a judge, who is already sworn to admin-
ister impartial justice, and whose authority greatly
depends upon that presumption and idea.” 3 WIL-
LIAM BLACKSTONE, COMMENTARIES ON THE LAW OF
ENGLAND *361 (1765).

b. “The United States took over that tradition.”
Del Vecchio, 31 F.3d at 1390 (Easterbrook, J., con-
curring). “In the pre-Revolutionary American Colo-
nies, as in England, the only accepted ground for
disqualifying a judge was pecuniary interest in a
pending cause * * *” FLAMM, supra, § 1.4, at 8.
Otherwise, a presumption of impartiality prevailed.
That remained the common-law rule in the years
leading up to the Fourteenth Amendment and be-
yond. See, e.g., Board of Justices v. Fennimore, 1
N.J.L. 190 (1793); Pearce v. Atwood, 13 Mass. 324
(1816); Bates v. Thompson, 2 D. Chip. 96 (Vt. 1824);
Gregory v. Cleveland, Columbus & Cincinnati R.R.
Co., 4 Ohio St. 675 (1855); Wetsel v. State ex rel. Hol-
land, 5 Tex. Civ. App. 17 (1893).

While “interest [wa]s a sufficient ground for dis-
qualification, prejudice [wa]s not.” Note, Disqualifi-
cation of a Judge on the Ground of Bias, 41 HARV. L.
REV. 78, 79 (1927). During this same period, Ameri-
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can courts consistently held that “bias and prejudice
constituted no legal incapacity to sit in the trial of a
cause.” Disqualification of Judges for Prejudice or
Bias—Common Law Evolution, Current Status, and
The Oregon Experience, 48 OR. L. REV. 311, 327
(1969).2 Indeed, as late as 1891, a “comprehensive
review of American precedent” revealed that there
was “only a ‘solitary authority for the principle’ that,
in the absence of a statute, bias or prejudice should
be a ground for disqualification.” Id. at 330 (quoting
In re Davis’ Estate, 27 P. 342, 345 (Mont. 1891)).

c. It was not until a few decades into the 20th
century that disqualification for bias enjoyed any-
thing approaching widespread acceptance in the
United States. See Robert Levinson, Peremptory
Challenges of Judges in the Alaska Courts, 6 UCLA-
ALASKA L. REV. 269, 271 (1977). Even then, disquali-
fication on that ground was generally prescribed by
statute rather than common law. See Disqualifica-
tion of Judges, 48 OR. L. REV. at 332-348. In the fed-
eral system, for example, district judges were not

2 See, e.g., Boswell v. Flockheart, 8 Leigh 364, 364 (Va. 1837)
(no disqualification though “great hostility had existed on the
part of the judge towards [the party]”); McCauley v. Weller, 12
Cal. 500, 523 (1859) (no disqualification though judge had “ex-
pressed himself so strongly in favor of plaintiff’s right to re-
cover, as to occasion remonstrance from bystanders”); Lovering
v. Lamson, 50 Me. 334, 334 (1863) (no disqualification though
judge “had been the friend and legal adviser of the [party], in
the matter”); Jones v. State, 32 S.W. 81, 83 (Ark. 1895) (no dis-
qualification though judge admitted that “he had a fixed opin-
ion as to the guilt or innocence of the defendant”); Bryan v.
State, 41 Fla. 643, 657 (1899) (no disqualification though
“the[re] existe[d] * * * extreme bitter feeling and animosity be-
tween the judge and the defendant, [which] had become so no-
torious as to attract the attention of the people generally”).
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subject to disqualification for bias until 1911, when
Congress amended the recusal statute. See Liteky,
510 U.S. at 544.

One of the stated purposes of another federal
recusal statute, 28 U.S.C. § 455, is “to promote public
confidence in the impartiality of the judicial process.”
H.R. Rep. No. 1453, 93rd Cong., 2d Sess. 5 (1974).
Petitioners contend that the Due Process Clause
should be interpreted to require disqualification for a
“probability of bias” for the same reason: to preserve
the “legitimacy of the judicial branch” and the “pub-
lic’s confidence” in it. Br. 24. That assertion finds no
support in either history or logic. The Due Process
Clause protects the rights of individuals, not the
public reputation of state judiciaries. That is one of
the reasons why questions of “bias” have historically
been regulated by statute rather than the Constitu-
tion, and by the States rather than through federal
intervention.

2. A “probability of bias” standard has no
basis in precedent.

a. In his treatise, Professor Cooley explained
that due process encompasses the “maxim of the
common law” that one may not “act judicially when
interested in the controversy.” THOMAS COOLEY,
CONSTITUTIONAL LIMITATIONS 411-412 (1868). This
Court’s due-process decisions likewise apply “exactly
the common law rule: a judge with a financial inter-
est in the outcome of the case may not sit.” Del Vec-
chio, 31 F.3d at 1391 (Easterbrook, J., concurring).
Those decisions do not recognize “bias”—much less
“probability of bias”—as a general ground for dis-
qualification under the Constitution.
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i. In its first decision on the subject, Tumey v.
Ohio, 273 U.S. 510 (1927), this Court held that it was
unconstitutional for a judicial officer to hear a crimi-
nal case when the officer personally received fees and
costs only in the event of a conviction. The Court
concluded that due process requires disqualification
when the judge has “a direct, personal substantial
pecuniary interest” in deciding the case against a
party. Id. at 523. “[I]n determining what due proc-
ess of law 1s,” the Court looked to “those settled us-
ages and modes of proceeding existing in the common
and statute law of England before the emigration of
our ancestors.” Ibid. Citing common-law cases from
England and the United States, the Court explained
that “the general rule” in both countries was that
judges were “disqualified by their interest in the con-
troversy” and that, in England, a decision was “void-
able” when the judge had a “pecuniary interest” in
the outcome. Id. at 522, 524. The Court was careful
to point out, however, that not “[a]ll questions of ju-
dicial qualification * * * involve constitutional valid-
ity"—and, in particular, that “personal bias” is gen-
erally a matter of “legislative discretion.” Id. at 523
(emphasis added).

Relying on Tumey, the Court applied the same
constitutional rule in three cases in the 1970s. Ward
v. Village of Monroeville, 409 U.S. 57 (1972) (village
mayor prohibited from adjudicating certain criminal
cases when fines resulting from conviction consti-
tuted half of village’s finances, for which mayor had
responsibility); Gibson v. Berryhill, 411 U.S. 564, 579
(1973) (“pecuniary interest” disqualified members of
administrative board from conducting license-
revocation hearings); Connally v. Georgia, 429 U.S.
245 (1977) (per curiam) (due-process violation where
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justice of the peace was paid only if search warrant
1ssued).

i1. In 1ts most recent due-process decision on ju-
dicial disqualification, Aetna Insurance Co. v. Lavoie,
475 U.S. 813 (1986), this Court applied both aspects
of the common-law rule. The challenged judge was
found not constitutionally disqualified from partici-
pating in a case against an insurance company be-
cause of “bias or prejudice” arising from the judge’s
“hostility” towards insurance companies that were
dilatory in paying claims. Id. at 820. But the Court
then ruled that the judge was disqualified because of
a “pecuniary interest” arising from the pendency of
the judge’s “very similar” lawsuit against another in-
surance company. Id. at 822.

In finding no constitutionally disqualifying
“bias,” the Court repeated what it had said nearly 60
years earlier in Tumey—that “personal bias” is gen-
erally a matter of “legislative discretion” rather than
“constitutional validity.” 475 U.S. at 820 (quoting
Tumey, 273 U.S. at 523). The Court then cited “the
traditional common-law rule * * * that disqualifica-
tion for bias or prejudice was not permitted.” Ibid.
While noting the “recent trend * ** towards the
adoption of statutes that permit disqualification for
bias or prejudice,” the Court emphasized that “that
alone would not be sufficient basis for imposing a
constitutional requirement under the Due Process
Clause.” Ibid. Due process is violated, the Court ex-
plained, only when a practice “offends some principle
of justice so rooted in the traditions and conscience of
our people as to be ranked as fundamental.” Id. at
821 (quoting Patterson v. New York, 432 U.S. 197,
202 (1977)). The Court ultimately did not decide
whether “bias or prejudice” could ever require dis-
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qualification under the Constitution, because, even
assuming that it could, the “bias and prejudice” al-
leged there would not rise to the level of unconstitu-
tionality. Ibid.

In ruling that the judge did have a constitution-
ally disqualifying “interest,” the Court applied the
same principle as in Tumey. Disqualification was
required because a decision against the insurance
company could “enhanc[e] both the legal status and
the settlement value of [the judge’s] own case” (475
U.S. at 824), thereby giving the judge a “direct, per-
sonal, substantial, pecuniary interest” in the out-
come of the case in which he participated (id. at 822
(quoting Tumey, 273 U.S. at 523)).

b. This Court has held recusal constitutionally
required in only three cases not involving a pecuni-
ary interest: In re Murchison, 349 U.S. 133 (1955);
Mayberry v. Pennsylvania, 400 U.S. 455 (1971); and
Taylor v. Hayes, 418 U.S. 488 (1974). But the rules
applied 1in those cases are limited to the specific con-
text of contempt and lack applicability to an ordinary
civil or criminal case. The decisions are also consis-
tent with the common-law distinction, recognized in
the Tumey-Lavoie line of decisions, between personal
“Interest” and “bias.”

i. Mayberry and Taylor held that due process
bars a judge from adjudicating contempt charges
when the contemptuous conduct occurred during a
proceeding at which the alleged contemnor and the
judge had become “embroiled in a running contro-
versy.” Mayberry, 400 U.S. at 465; Taylor, 418 U.S.
at 501. That rule, which is ultimately traceable to
Cooke v. United States, 267 U.S. 517 (1925), a case
involving this Court’s supervisory authority, reflects
the concerns that the exercise of the contempt power
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1s “a delicate one” (id. at 539); that that power has a
“heightened potential for abuse” (Taylor, 418 U.S. at
500); and that “care is needed to avoid arbitrary or

oppressive conclusions” in contempt cases (Cooke,
267 U.S. at 539).

The rule adopted in Murchison is even narrower.
The holding of that case is that “a judge acting as a
one-man grand jury investigating crime could not
[try] for contempt witnesses who he believed testified
falsely or inadequately before him in secret grand
jury proceedings.” Ungar v. Sarafite, 376 U.S. 575,
585 (1964). Although Murchison’s holding rested in
part on the view that “the judge in effect [had]
bec[o]me part of the prosecution and assumed an ad-
versary position,” the decision “has not been under-
stood to stand for the broad rule” that due process is
violated in other contexts by the simultaneous exer-
cise of prosecutorial and adjudicative powers.
Withrow v. Larkin, 421 U.S. 35, 53 (1975).

i1. Apart from being contempt-specific, the rules
applied in Murchison, Mayberry, and Taylor do not
rest on any generalized acceptance of a constitutional
“probability of bias” standard.

Insofar as Murchison applied a version of the
rule that “prosecut[ors] [may not] be trial judges of
the charges they prefer” (Murchison, 349 U.S. at 137)
that rule is a close relative of the no-pecuniary-
interest rule applied in the Tumey-Lavoie line of
cases, because a judge who is in effect a party to a
case has an interest in the outcome. Indeed, Murchi-
son explicitly invoked the principle that “no man is
permitted to try cases where he has an interest in
the outcome.” Id. at 136.
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What is true of Murchison is equally true of
Mayberry and Taylor. As Judge Easterbrook has ob-
served, the rule applied in the latter cases, at bot-
tom, is that “a judge should not preside in a case in
which he was the victim of [the] crime” being prose-
cuted. Del Vecchio, 31 F.3d at 1392 (concurring opin-
ion).

c. Petitioners’ proposed standard is ultimately
based on a single sentence from Tumey and a single
sentence from Murchison. See Br. 19-22. But nei-
ther can reasonably be read to have established the
open-ended and ahistorical “probability of bias” test
that petitioners advocate.

The language from Tumey is this: “Every proce-
dure which would offer a possible temptation to the
average man as a judge to forget the burden of proof
required to convict the defendant, or which might
lead him not to hold the balance nice, clear, and true
between the state and the accused, denies the latter
due process of law.” 273 U.S. at 532. This was not a
general observation about judicial bias, however, but
a statement focused on an aspect of pecuniary-
interest disqualifications. By that point in the opin-
ion, the Court had already established the constitu-
tional rule that disqualification is mandated when a
judge has a pecuniary interest in the outcome. Id. at
522-526. The sentence at issue appeared in connec-
tion with defining the scope of an additional aspect of
pecuniary-interest disqualification: that the financial
Interest not be so “minute, remote, trifling, or insig-
nificant” that it “may properly be ignored as within
the maxim de minimis non curat lex.” Id. at 531-532.

Petitioner also relies on this language from Mur-
chison: “[O]ur system of law has always endeavored
to prevent even the probability of unfairness.” 349



25

U.S. at 136. Putting aside that this was dictum, and
that “unfairness” is not the same as “bias,” this gen-
eral language does not suggest a constitutional rule
that a judge must recuse whenever there can be said
to be a “probability of bias,” as is clear from the very
next sentence: “To this end no man can be a judge in
his own case and no man is permitted to try cases
where he has an interest in the outcome.” Ibid. The
Court’s use of the “probability of unfairness” lan-
guage may explain why disqualification is required
when a judge has an interest in the outcome or
would be judging his own case, but it cannot rea-
sonably be understood to mean that a “probability of
unfairness” requires disqualification even when
those circumstances are not present.

Petitioners also rely on out-of-context quotations
from Withrow and Taylor. Br. 21 n.3. Withrow—in
which disqualification was found not required—said
that a “probability of actual bias” is “constitutionally
[in]tolerable,” not in all cases, but in “various situa-
tions,” specifying those in which the judge “has a pe-
cuniary interest in the outcome” (the Tumey-Lavoie
situation) or “has been the target of personal abuse
or criticism from the party” (the Mayberry-Taylor
situation). 421 U.S. at 47. Similarly, Taylor de-
scribed “likelihood of bias” as the relevant “inquiry,”
not in deciding whether disqualification is constitu-
tionally required as a general matter, but in deciding
whether particular “contemptuous conduct” that
“embroil[s] [a judge] in controversy” requires dis-
qualification. 418 U.S. at 501.

3. A “probability of bias” standard has no
basis in the practice of this Court.

If “probability of bias” were the constitutional
standard, many Members of this Court would quite
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likely have been acting unconstitutionally by partici-
pating in numerous cases decided over the past 200
years. For example, “[o]Jur legal culture’s most re-
vered judicial decision, Marbury v. Madison, 1
Cranch (6 U.S.) 137 (1803), was rendered by John
Marshall—who just happened to be the cause of the
litigation.” Del Vecchio, 31 F.3d at 1390 (Easter-
brook, J., concurring). dJustices have also passed
judgment on legislation they helped write. See Laird
v. Tatum, 409 U.S. 824, 831-832 (1972) (Rehnquist,
J., in chambers); Del Vecchio, 31 F.3d at 1390
(Easterbrook, dJ., concurring). For example, Chief
Justice Chase, who devised the greenback legisla-
tion, determined its legality in The Legal Tender
Cases, 12 Wall. (79 U.S.) 457 (1871); Justice Black,
the principal author of the Fair Labor Standards Act,
joined in upholding its constitutionality in United
States v. Darby, 312 U.S. 100 (1941); and Justice
Frankfurter, who played a critical role in drafting
the Norris-LaGuardia Act, interpreted its scope in
United States v. Hutcheson, 312 U.S. 219 (1941). For
more than a century after the first Judiciary Act,
moreover, Justices “hear[d] appeals from their own
decisions on circuit.” Del Vecchio, 31 F.3d at 1390
(Easterbrook, J., concurring). Even after the aboli-
tion of that practice, Justice Holmes “sat in several
cases which reviewed decisions of the Supreme Judi-
cial Court of Massachusetts rendered, with his par-
ticipation, while he was Chief Justice of that court.”
Laird, 409 U.S. at 836.

Although it could easily be said that Members of
this Court harbored a “probability of bias” in each of
the cases described above, disqualification was
thought to be unnecessary because the Justices had
no pecuniary interest in the outcome. Unlike in

Marbury, Chief Justice Marshall did have such an
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interest in Martin v. Hunter’s Lessee, 14 U.S. (1
Wheat.) 304 (1816), which explains his recusal there.
See G. Edward White, The Marshall Court and Cul-
tural Change, 1815-35, in 3 HISTORY OF THE SUPREME
COURT OF THE UNITED STATES 165-168 (Paul Freund
& Stanley Katz eds. 1988).

It could just as easily be said that a “probability
of bias” can arise from personal friendship with a
party or counsel; political or religious affiliation or
affinity; and the like. But Members of this Court
have never considered disqualification to be constitu-
tionally required for such reasons. See, e.g., Cheney
v. District Court, 541 U.S. 913, 916-920 (2004)
(Scalia, J., in chambers).

4. Under the correct constitutional stan-
dard, recusal was not required.

Because he had no pecuniary interest in the out-
come, Justice Benjamin was not constitutionally
barred from participating in the decision below. Nor
1s this case governed by Murchison, Mayberry, or
Taylor, because it does not involve a charge of con-
tempt; Justice Benjamin was not simultaneously
serving as judge, prosecutor, and complaining wit-
ness; he was not a “victim” of anything that hap-
pened in the case; and he was not embroiled in a
“running controversy” with any of the parties.

It is telling, in this connection, that one set of pe-
titioners’ amici candidly acknowledges that Justice
Benjamin was not required to recuse himself under
the Due Process Clause as it has always been under-
stood. Instead, on the basis of “[n]ovel practices” and
“recent innovation[s]” in judicial elections that they
consider problematic, these amici call for a “new
paradigm|[] of due process” and ask the Court to “ex-
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tend the common law prohibition” embodied in the
Due Process Clause. 27 Former Chief Justices &
Justices (FCJJ) Br. 10, 13. But recusal statutes
adopted by every State already go well beyond the
“common law prohibition.” See Am. Bar Ass’n (ABA)
Br. 14 & nn.28-29. If those statutes are thought in-
adequate to the challenges posed by judicial elec-
tions, then additional legislation may be appropriate;
in fact, numerous reforms are already underway.
See infra pp. 47-48. But the developments that con-
cern petitioners’ amici provide no warrant to say that
the Constitution now means something it has never
meant before.

B. Even If “Probability Of Bias” Were The
Constitutional Standard, A Judge’s
Supposed “Debt Of Gratitude” To A
Supporter Could Not Satisfy The Stan-
dard.

According to petitioners, there was a “probability
of bias” in this case because “it would only be natural
for Justice Benjamin to feel a debt of gratitude to Mr.
Blankenship” for his expenditures in opposition to
Justice McGraw’s reelection, and Justice Benjamin
had “reason to repay his debt of gratitude to Mr.
Blankenship” by voting in favor of Massey’s subsidi-
aries. Br. 31, 33. Even if this Court’s decisions could
be thought to have swept aside the presumption of
judicial impartiality in favor of “probability of bias”
as the general standard for judicial disqualification
under the Constitution, that standard would not be
satisfied by the possibility that the judge would feel a
“debt of gratitude” to a litigant.

Every lower court but one to consider the ques-
tion has held that campaign expenditures by a party
or attorney do not require disqualification under the
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Due Process Clause. See Shepherdson v. Nigro, 5 F.
Supp. 2d 305, 310-311 (E.D. Pa. 1998) (collecting
cases). The one case that reached a different conclu-
sion employed a rationale—“appearance of bias’—
that petitioners no longer defend. See Pierce, 39 P.3d
at 798-799. Indeed, consistent with this Court’s
holdings, many lower courts have concluded that,
whatever the precise constitutional standard, dis-
qualification is required only when the judge has a
pecuniary interest in the outcome, has a dual role, or
has become embroiled in a running controversy with
a party. See, e.g., Richardson v. Quarterman, 537
F.3d 466, 475 (5th Cir. 2008); Crater v. Galaza, 491
F.3d 1119, 1131 (9th Cir. 2007).

There 1s good reason for this judicial consensus.
A feeling of “gratitude,” which all candidates have
towards their supporters, differs fundamentally from
a feeling of “debt,” especially debt of a kind to be re-
paid by distortion of the judicial task. Moreover, as
we explain below, the theory that a “debt of grati-
tude” can create a constitutionally disqualifying
“probability of bias” would have no limiting principle,
would be entirely unworkable, and would create seri-
ous administrative problems for courts. Nor is peti-
tioners’ broad constitutional rule even necessary, be-
cause the States have proven themselves quite capa-
ble of policing this area.

1. A “debt of gratitude” theory would have
no limiting principle.

A judge’s “debt of gratitude” arising from an elec-
tion expenditure is analytically indistinguishable
from a “debt of gratitude” arising from countless
other forms of support for a judge’s election or ap-
pointment, many of which are as valuable as
money—or more valuable. If expenditures could cre-
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ate a debt that necessitated recusal under a “prob-
ability of bias” standard, therefore, other debts would
have to be treated the same way. But debts of this
type are endemic, and petitioners’ “brand of argu-
ment” therefore “cannot be cabined.” Del Vecchio, 31
F.3d at 1389 (Easterbrook, J., concurring).

a. One obvious example of non-financial support
for which an elected judge might be supposed to feel
a strong “debt of gratitude” is a newspaper’s en-
dorsement, which “many voters look to” in judicial
elections. Rebecca Wiseman, So You Want to Stay a
Judge: Name and Politics of the Moment May Decide
Your Future, 18 J.L.. & POL. 643, 671 (2002). Indeed,
a key endorsement may be worth more than large
monetary expenditures. See, e.g., ibid. (jJudicial can-
didates who received newspaper endorsements en-
joyed “an increase of 6.11 percentage points” over
candidates who did not). Yet it has never been
thought that disqualification is necessary in a case in
which a newspaper that endorsed the judge is a
party, even under statutory recusal provisions
broader in reach than the constitutional standard
advocated by petitioners. See, e.g., Schultz v. News-
week, Inc., 668 F.2d 911, 919 (6th Cir. 1982).

In the contentious 2004 Mississippi Supreme
Court election, for example, Mississippi’s leading
daily newspaper, the Clarion-Ledger, endorsed Jus-
tice James Graves, who eventually won. Supreme
Court, CLARION-LEDGER, 10/28/04, at 10A. Justice
Graves nevertheless participated in several subse-
quent cases in which the Clarion-Ledger was a party.
E.g., Gannett River States Publ. Co. v. Entergy Miss.,
Inc., 940 So. 2d 221 (Miss. 2006). Similarly, in the
2004 Ohio Supreme Court election, the highest-
circulation newspaper in Cincinnati, the Enquirer,
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endorsed Justices Moyer, O’Donnell, Pfeifer, and
Lanzinger. Keep incumbents on Supreme Court,
CINCINNATI ENQUIRER, 10/27/04, at 6C. Those jus-
tices nevertheless participated in subsequent cases
involving the paper. E.g., State ex rel. Cincinnati
Enquirer v. Daniels, 844 N.E.2d 1181 (Ohio 2006).

Nor could the theory be limited to newspapers.
An important endorsement by a labor organization,
trade association, or civic group could also be as
valuable to a judicial candidate as substantial finan-
cial expenditures, and thus could likewise require
disqualification under petitioners’ theory when the
endorser is a party or amicus. The same is true of
support from a political party or politician. For ex-
ample, if a State’s governor endorsed a judicial can-
didate, the candidate, if elected, would ordinarily feel
a very strong “debt of gratitude” to the governor, and
thus, under petitioners’ theory, would be disqualified
from sitting at least in cases involving policies that
were a high priority of the governor. The debt owed
to a popular governor might well be far greater than
that owed even to a large financial contributor, and
yet it has never been thought that “sponsorship” or
“other indicia of political support” require disqualifi-
cation—under any standard—when the sponsor or
supporter comes before the court. In re Mason, 916
F.2d 384, 387 (7th Cir. 1990).

b. Indeed, petitioners’ theory cannot be confined
even to elected judges. The logic of the theory would
lead to disqualifying appointed judges, including fed-
eral judges, in many circumstances in which recusal
has never been thought necessary.

If substantial financial support for an elected
judge can create a constitutionally disabling “debt of
gratitude,” for example, then surely the act of nomi-
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nating an appointed judge would do so even more
emphatically, given the indispensable role of the ap-
pointer in the process. Members of this Court, how-
ever, have not recused themselves merely because
the President who nominated them was a party, even
in cases in which the Court’s decision was certain to
be far more consequential to the President personally
than the decision in this case was to Blankenship.
For example, three Justices appointed by President
Nixon participated in United States v. Nixon, 418
U.S. 683 (1974), which led to the President’s resigna-
tion.? Two Justices appointed by President Clinton
participated in Clinton v. Jones, 520 U.S. 681 (1997),
which determined whether a sexual-harassment suit
against him could go forward while he was in office.
And four Justices appointed by President Truman
participated in Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579 (1952), which involved the gov-
ernment’s seizure of steel mills, an issue of extraor-
dinary importance to the President. Far from deem-
ing themselves constitutionally disqualified from sit-
ting in these cases, the Justices did not believe that
disqualification was necessary even under the
broader recusal statute.

c. If a judge could be disqualified under the Due
Process Clause from hearing a case in which he al-
legedly had an incentive to repay a “debt of grati-
tude” to a party for its support, then a judge should
equally be disqualified from hearing a case in which
he had an incentive to exact revenge against a party

3 A fourth Justice—then-Justice Rehnquist—did recuse him-
self, but not because he was the President’s appointee. See Jay
Bybee & Tuan Samahon, Looking Backward, Looking Forward:
The Legacy of Chief Justice Rehnquist and Justice O’Connor, 58
STAN. L. REV. 1735, 1748 n.76 (2006).
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for its opposition. Here, for instance, it is at least as
likely that McGraw is biased against Massey as a re-
sult of Blankenship’s expenditures as that Benjamin
1s biased in its favor. McGraw was recently elected a
circuit judge in Wyoming County. See Justin Ander-
son, Warren McGraw, Rick Staton sweeping back into
local offices, CHARLESTON DAILY MAIL, 5/16/08. Ac-
cordingly, under petitioners’ theory, the Due Process
Clause would require his recusal in all cases in
which a Massey affiliate was a party.

As amicus Conference of Chief Justices points
out (at 26 n.49), these are two sides of the same coin:
“efforts to defeat a judge are every bit as likely to af-
fect that judge’s attitudes toward a party as are ef-
forts to support that judge.” Yet it has never been
thought that disqualification might be even statuto-
rily required because a party or attorney opposed the
judge’s election or appointment. See, e.g., United
States v. Helmsley, 760 F. Supp. 338 (S.D.N.Y. 1991)
(Walker, J.) (denying disqualification motion by law-
yer who testified against district judge’s nomination
to court of appeals), affd, 963 F.2d 1522 (2d Cir.
1992); Grievance Adm’r v. Fieger, 714 N.W.2d 285,
286 (Mich. 2006) (Markman, J.) (denying disqualifi-
cation motion by lawyer who opposed supreme court
justice’s reelection).

That is true even when the opposition is very
substantial. When Justice Thomas was nominated
to this Court, for example, several of the Nation’s
most prominent and influential organizations, in-
cluding the NAACP and AFL-CIO, opposed his
nomination. See, e.g., Steven Holmes, N.A.A.C.P.
and Top Labor Unite to Oppose Thomas, N.Y. TIMES,
8/1/91, at Al. Several of the same organizations, in-
cluding the ACLU, Planned Parenthood, and the Si-
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erra Club, opposed the nomination of Justice Alito.
See, e.g., David Kirkpatrick, Liberal Coalition is
Making Plans to Take Fight Beyond Abortion, N.Y.
TIMES, 11/14/05, at Al; Letter from ACLU to U.S.
Senate (1/27/06), available at http://www.aclu.org/
scotus/2005/239641eg20060127 . html. Many of these
organizations frequently appear before the Court as
parties or amici (who often have as much stake in a
legal issue as the parties), and yet neither Justice
has thought it necessary to recuse himself in such
cases. See, e.g., NAACP v. City of Columbia, 513
U.S. 1147 (1995); AFL-CIO v. FEC, 539 U.S. 912
(2003); Mass. v. EPA, 549 U.S. 497 (2007) (Sierra
Club); Gonzales v. Carhart, 550 U.S. 124 (2007)
(Planned Parenthood); ACLU v. NSA, 128 S. Ct.
1334 (2008).4

Disqualification is thus not constitutionally re-
quired in such circumstances even though it would
“only be natural” (Pet. Br. 31) for Justices to resent—
and therefore, under petitioners’ theory, have a
“probability of bias” towards—major organizations
that sought to prevent them from becoming Members
of this Court. See also Richard Neumann, Jr., Con-
flicts of Interest in Bush v. Gore: Did Some Justices
Vote Illegally?, 16 GEO. J. LEGAL ETHICS 375, 408-409
(2003) (concluding that Justice Thomas was not
statutorily disqualified from participating in Bush v.
Gore, 531 U.S. 98 (2000), even though then-Senator
Gore had voted against his confirmation).

4 Similarly, amicus Public Citizen opposed the nomination of
Justice Breyer (see Nancy E. Roman, Breyer opposed by wide
range of interest groups, WASH. TIMES, 7/16/94, at A3), who has
not recused himself in cases—including this one—in which that
organization has been an amicus or party (see, e.g., DOT v.
Public Citizen, 541 U.S. 752 (2004)).
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d. In addition to advancing a backward-looking
“debt of gratitude” theory, petitioners stretch to sug-
gest that there can be a “probability of bias” where a
judge might fear that a vote against a financial sup-
porter “may foreclose the possibility of similar finan-
cial support when the judge seeks reelection” in the
future. Br. 31. But the possibility that a judge “may
be tempted to defer unduly to the decisions or prefer-
ences of potential supporters * * * does not require
disqualification” even under the broader statutory
standard. In re Mason, 916 F.2d at 387. That is par-
ticularly so when, as in this case, the judge would not
be up for reelection for many years, has not an-
nounced any intention to run again, and has no basis
to anticipate recurrence of the special circumstances
that prompted the large expenditures in the prior
election. Cf. Laxalt v. McClatchy, 602 F. Supp. 214
(D. Nev. 1985) (disqualification of magistrate not re-
quired though she had previously sought support of
plaintiff Senator for district-court seat and might do
So again).

If the possibility that a judge might curry favor
with a party to obtain a substantial future benefit
were a constitutional ground for disqualification,
then the Due Process Clause would “require a judge
who learns that he is being considered for an ap-
pointment to the U.S. Supreme Court * * * to recuse
himself from cases where the Government represents
one side” and the case “is ‘hotly contested’ and of par-
ticular interest to the Administration.” Ronald Ro-
tunda, The Propriety of a Judge’s Failure to Recuse
When Being Considered for Another Position, 19 GEO.
J. LEGAL ETHICS 1187, 1197 (2006). As Professor Ro-
tunda, one of the foremost authorities on legal ethics,
has concluded, however, disqualification is not even
statutorily required in that circumstance. See id. at
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1196-1204, 1211. And the judge in the real-world
case that prompted these views on the subject—then-
Judge (now Chief Justice) Roberts in Hamdan v.
Rumsfeld, 415 F.3d 33 (D.C. Cir. 2005), rev'd, 548
U.S. 557 (2006)—drew the same conclusion: he did
not recuse himself.

2. A “debt of gratitude” theory would be un-
workable.

In addition to being limitless, petitioners’ “debt of
gratitude” theory would be unworkable. Petitioners
contend that campaign expenditures would be consti-
tutionally disqualifying under their theory only in
rare cases. Br. 26-27. They have no choice but to
take that position, because a broader disqualification
rule would make it all but “impossible for [elected
judiciaries] to function” (Adair v. Mich. Dept of
Educ., 709 N.W.2d 567, 580 (Mich. 2006) (Taylor,
C.J., and Markman, J.)) and thus would be tanta-
mount to saying that States may not elect their
judges. There is no remotely workable method, how-
ever, for distinguishing the “exceptional” cases (Pet.
Br. 36) in which expenditures would create a dis-
qualifying “debt of gratitude” from cases in which
they would not.

a. In opposing certiorari we pointed out that the
petition failed to offer “a workable constitutional
standard” for when disqualification would be re-
quired. Opp. 13. In reply, petitioners defended that
failure by asserting that “the articulation of a spe-
cific ‘constitutional standard’ is generally best left for
a brief on the merits.” Reply Br. 9. Petitioners have
now filed their brief on the merits, and still they offer
no workable constitutional standard.
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Indeed, one of the more remarkable features of
petitioners’ brief is that it does not suggest any test
for distinguishing what the Constitution prohibits
from what it permits. Petitioners say merely that,
“[wlhen viewed together, the facts surrounding”
Blankenship’s expenditures establish that Justice
Benjamin probably felt a sufficient “debt of grati-
tude” to him to create an impermissible “probability
of bias” in favor of Massey’s subsidiaries. Br. 16. As
far as a constitutionally disqualifying expenditure is
concerned, in other words, petitioners apparently
“know it when [they] see it” (Jacobellis v. Ohio, 378
U.S. 184, 197 (1964) (Stewart, J., concurring)), and
the expenditures here are to their eyes constitution-
ally disqualifying. Petitioners failed to deliver on
their promise to provide a workable constitutional
standard, not because they forgot, or because they
changed their minds, but because they were unable
to craft one.

The briefs filed by petitioners’ amici confirm that
there 1s no workable standard. Those briefs do pro-
pose tests, but they offer three different ones, and all
are of the multi-factor variety. The number of fac-
tors ranges from four (ABA Br. 19-20), to six (Ctr. for
Political Accountability (CPA) Br. 18-19), to ten
(Public Citizen Br. 15)—conveniently grouped, as in
the Texas sharpshooter fallacy (http://en.wikipedia.
org/wiki/Texas_sharpshooter_fallacy), around the
facts of this particular case—although each amicus
candidly admits that the factors in its test are non-
exclusive. Amicus Conference of Chief Justices,
which has filed a brief in support of neither party,
also proposes a test (at 25-29), this one with seven
non-exclusive factors. After proposing its test, which
includes such factors as whether the spending was
“significant” and whether the “nature” of the spend-
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ing was “likely” to affect the election, one set of amici
emphasizes—without apparent irony—the need for a
“clear, practical due process standard” in this area.
CPA Br. 18-20.

In contrast to these proposed tests, and consis-
tent with this Court’s recusal decisions, the nearly
uniform view of the lower courts has been that cam-
paign expenditures by a party or attorney cannot
disqualify a judge under the Due Process Clause.
“As against this approach, so familiar and * * * easy,
the proposed * * * [multi]-factor test would be hard
to apply, jettisoning * * * predictability for the open-
ended rough-and-tumble of factors, inviting complex
argument in a [lower] court and a virtually inevita-
ble appeal.” Jerome B. Grubart, Inc. v. Great Lakes
Dredge & Dock Co., 513 U.S. 527, 547 (1995). More-
over, judicially created multi-factor constitutional
tests in this area entail “the type of policy making
more appropriately undertaken by the pertinent
state authorities.” Shepherdson, 5 F. Supp. 2d at
311. That type of “line-drawing process” is “properly
within the province of legislatures, not courts.”
Hutto v. Davis, 454 U.S. 370, 374 (1982) (per curiam)
(quoting Rummel v. Estelle, 445 U.S. 263, 275-276
(1980)).

b. Even if the facts identified by petitioners as
supporting their recusal claim (Br. 27-30) could be
understood to suggest some sort of generally applica-
ble test, and putting aside the problems associated
with multi-factor tests, the test still would not be a
workable one.

.. As an initial matter, the facts on which peti-
tioners rely provide no principled basis for deciding
when the circumstances of a particular case place it
on the wrong side of the constitutional line.
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Size. Petitioners rely mainly on the “sheer vol-
ume” and relative size of the financial support. Br.
27. They obviously take the position that the
amount here was too high, but they offer no guidance
for determining the point at which expenditures
might become constitutionally disqualifying. Some
amici do seek to provide guidance, but their adjec-
tives are hopelessly unenlightening: one says that
the sum must be “significant” (CPA Br. 18); another
that it must be “substantial” (FCJdJ Br. 12); two oth-
ers that it must be “outsized” (Am. Ass’n for Justice
Br. 11; Comm. for Econ. Dev. Br. 14); and another
that it must be “unusually large,” in either “absolute
or relative terms” (ABA Br. 19). Indeed, amicus Con-
ference of Chief Justices all but concedes that it is
impossible to provide any guidance on the subject.
“Even within a single State, from year to year, from
court to court, or from county to county,” it says, “an
amount that might possibly offend due process in one
instance will simply not in another.” CJC Br. 26.
Under these “standards,” contributors, parties, at-
torneys, and judges will simply be left to guess how
much is too much.>

Solicitation. Petitioners also rely on the (as-
serted) fact that Blankenship “solicited donations” on
behalf of the judge. Br. 29. But see infra n.8. Solici-
tation of donations obviously has some value, but it
1s hard to see how this can be considered a separate
factor in the analysis rather than, at most, some ad-
ditional amount to be added to the supporter’s own

5 Here, for instance, Doctors for Justice contributed $750,000 to
ASK in an effort to unseat Justice McGraw. Would that
amount be large enough, under petitioners’ theory, to require
Justice Benjamin to recuse himself in medical-malpractice
cases?
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expenditures. Whether or not “solicitation” was con-
sidered a separate factor, however, it would carry its
own uncertainties, there being no obvious formula
for allocating the contribution between the soliciting
supporter and the contributor.

Timing. Petitioners also point to the fact that
the expenditures here were made when an appeal
was anticipated to the court on which the candidate
would sit. Br. 29. If petitioners’ theory is that ex-
penditures can cause a judge to feel a “debt of grati-
tude” to the person who makes them, however, it is
very hard to understand why this should be a rele-
vant consideration. Petitioners say that the prox-
1mity of expenditures to the filing of a case may
“strongly suggest” that the expenditures were “in-
tended to influence the outcome.” Ibid. Apart from
the implausibility of such speculation here (see supra
note 1), any such intent on the part of a supporter is
unrelated to whether the judge will feel a “debt of
gratitude.” If anything, a judge would be less likely
to allow himself to be influenced by any feeling of in-
debtedness for an expenditure made close in time to
the filing of a case, precisely because of the possible
public “perception that the contribution was made to
influence the judicial decision.” ABA Br. 20. In
short, petitioners have here unwittingly lapsed into
an “appearance”’” argument quite disconnected from
any probability of actual bias.

Reviewability. Petitioners also point to the fact
that the judge’s decision to participate “was not sub-
ject to review by the other members of his court.” Br.
29-30. This is the same practice followed by this
Court. In any event, the availability of further re-
view bears no relation to whether particular cam-
paign expenditures will cause a judge to feel a “debt
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of gratitude” to the person who makes them, and in
turn a bias to favor that person or his associates. At
most, this consideration implicates a distinct proce-
dural issue.

ii. In the end, the only fact identified by petition-
ers that has any real relevance to their “debt of grati-
tude” theory concerns the size of the expenditure,
and neither petitioners nor their amici offer a
workable test for determining how much is too much.
Numerous other considerations would make any at-
tempt to place a value on a “debt of gratitude” even
more complex and unmanageable, and in many cases
simply impossible.

Direct vs. independent. As amicus Conference of
Chief Justices points out (at 26-27), independent ex-
penditures like those at issue are materially differ-
ent from direct contributions to a candidate. Be-
cause a candidate has no control over the former, a
judge would feel a lesser “debt of gratitude” than he
or she would for the latter. Indeed, independent
spending “may prove counterproductive” (Buckley v.
Valeo, 424 U.S. 1, 47 (1976) (per curiam)); it can
“backfire[] against the [judicial] candidate it was in-
tended to advance” (Conference of Chief Justices
(CCJ) Br. 27 n.50); see ibid. (providing examples)).
In that circumstance, the judge might feel no “debt of
gratitude” towards the party who made the expendi-
tures.

Corporation vs. employee. Petitioners’ theory
would also have to account for the situation, also
present here, in which expenditures are made by an
individual who is an officer or employee of a corpora-
tion (or one of its many affiliates) that is or becomes
a party before the judge. In that circumstance, the
quantum of “gratitude” to the supporter could not
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automatically be carried over to the party. Amicus
Conference of Chief Justices flags the problem but
does not offer any solution, suggesting only that “the
closer the identity between the supporter and the
party, the more likely that due process concerns will
be implicated.” Br. 29.

Coordinated collective contributions. A similar
problem would arise in the reverse situation: where
the expenditures were made by an organization and
the party or attorney before the court was a member
of or contributor to the organization. Here, for in-
stance, plaintiffs’ lawyers contributed approximately
$1.5 million to West Virginia Consumers for Justice,
a group that supported Justice McGraw’s reelection.
Anyone at all familiar with the politics of judicial
elections would realize that there is every bit as
much “probability of bias” in these circumstances as
in those of the present case. If Justice McGraw had
won, would he have been obligated to recuse himself
in cases in which one of those lawyers represented
the plaintiff? Would Justice Benjamin be required to
recuse himself in such cases because of a “probabil-
ity” of negative bias?

Support vs. opposition. Petitioners’ theory also
requires accounting for the situation, as here, in
which the expenditures were mainly for the purpose
of opposing the judge’s opponent, rather than sup-
porting the judge. In that circumstance, the judge
would likely feel a lesser “debt of gratitude” to the
party making the expenditures.

Lapse of time. Petitioner’s theory is ultimately
based on “human nature” (Br. 30), and it is human
nature for election-generated emotions to fade over
time, another circumstance that is present here. A
party’s expenditure made years before the adjudica-
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tion of a case therefore could not be accorded the
same value in calculating the judge’s “debt of grati-
tude” as an equal expenditure made a few months
before. Here, too, Amicus Conference of Chief Jus-
tices flags the problem but does not offer any solu-
tion, suggesting only that “the more remote in time
the support was given, the less likely it is to create
problems of a constitutional magnitude.” CCdJ Br.
27-28.

Voting record. In some cases, the judge has
voted against a party that provided support during
his campaign. Evidence that a judge did not seek to
repay a “debt of gratitude” in other cases would have
to be an important factor in the analysis, as amicus
Conference of Chief Justices recognizes. CCdJ Br. 28-
29. That would be particularly true if the test fo-
cused, as petitioners propose, on probability of actual
bias and if, as here, the judge had voted against the
party in several other cases.

Importance of the expenditures. There will often
be good reason to think that a judge would have won
the election without regard to the supporter’s expen-
ditures. Here, for example, Benjamin was endorsed
by virtually all the leading newspapers in the juris-
diction, and his opponent made serious blunders dur-
ing the campaign. It would likely be “human nature”
for a judge to feel less indebted to the financial sup-
porter in these circumstances, and it would therefore
be necessary to reduce the value assigned to the
“debt of gratitude” accordingly.

c. As complex as these issues are, the discussion
above still vastly understates the extent to which
any “debt of gratitude” theory would be unworkable,
because we have identified only some problems in-
herent in the theory’s application to campaign ex-
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penditures. As we have explained (see supra pp. 29-
32), any theory based on an inference of probable
bias cannot be limited to campaign expenditures (or
even to elected judges), because many forms of influ-
ential support for a judge are non-financial. If peti-
tioners’ theory were adopted, therefore, courts would
presumably have to devise separate tests to address
whether each form of support was substantial
enough to create a “debt of gratitude” that gave rise
to a constitutionally disqualifying “probability of
bias.” For the support of a newspaper, for example,
courts might take into account the circulation of the
paper and whether the endorsement was unquali-
fied. For the support of a politician, courts might
consider how well-known the supporter was, how
popular he or she was when the endorsement was
made, and how strong the endorsement was. And so
on. This is the antithesis of a workable constitu-
tional standard.

3. A “debt of gratitude” theory would create
administrative problems for courts.

Petitioners contend that, under their due-process
standard, campaign expenditures will only rarely re-
quire recusal. But because their “vague and malle-
able standard” cannot identify where the constitu-
tional line should be drawn in any particular case, it
would almost certainly “open the gates for a flood of
litigation.” Baze v. Rees, 128 S. Ct. 1520, 1542 (2008)
(Alito, J., concurring).6

6 States’ own recusal provisions have not had this effect, be-
cause state courts have nearly uniformly held that campaign
expenditures do not require disqualification under those provi-
sions. See, e.g., Shepherdson, 5 F. Supp. 2d at 310-311 (citing
cases).
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Resolving disqualification motions consumes
scarce judicial time and resources. As courts have
recognized, an increase in the number of such mo-
tions would interfere with “the conduct of judicial
business” (In re Petition to Recall Dunleavy, 769 P.2d
1271, 1275 (Nev. 1988)), and make it more difficult to
“carry[] out [courts’] essential responsibilities”
(Adair, 709 N.W.2d at 581 (Taylor, C.J., and Mark-
man, J.)). Apart from slowing the judicial process,
petitioners’ opaque standard seems bound to lead
many judges to recuse themselves, either on motion
or sua sponte, even where it might ultimately have
been determined that recusal was not constitution-
ally necessary. Particularly in smaller districts,
staffing problems would frequently result. See
Fieger, 714 N.W.2d at 286 (Markman, J.). The po-
tential for strategic contributions, made “for the pur-
pose of obtaining a recusal” (Shepherdson, 5 F. Supp.
2d at 311), would only exacerbate these problems.
And because the disqualification standard would rest
upon federal constitutional law, States would be un-
able to rectify the problems by adopting bright-line
rules legislatively. Constitutionalizing this area of
the law would also lead parties in recusal fights to
beat a path to this Court’s door, thereby increasing
the workload of this Court as well.

The abolition of judicial elections appears to be
the ultimate goal of some of petitioners’ amici. See,
e.g., Justice At Stake (JAS) Br. 3 (arguing that “judi-
cial campaigns and elections” pose “serious threats to
judicial impartiality”). But the vast majority of
States elect their judges, and have done so since the
middle of the 19th century. See Repub. Party of
Minn. v. White, 536 U.S. 765, 785 (2002). Election of
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state judges became popular because judges have the
power to “make’ common law” and “shape the States’
constitutions.” Id. at 784. And it remains popular
today: no State that elects its judges has ever en-
tirely abandoned the system. See Aman McLeod, If
At First You Don’t Succeed: A Critical Evaluation of
Judicial Selection Reform Efforts, 107 W. VA. L. REV.
499, 523 (2005). Indeed, several States have rejected,
by significant margins, referenda or proposed consti-
tutional amendments that would have abolished ju-
dicial elections. See Roy Schotland, New Challenges
to States’ Judicial Selection, 95 GEO. L. J. 1077, 1082
(2007). West Virginia, in particular, has declined to
alter its selection method. See, e.g., Lawrence
Messina, State bar supports retention of partisan ju-
dicial elections, CHARLESTON DAILY MAIL, 10/13/05, at
8A; Lawrence Messina, W. Va. judiciary sticking
with partisan elections, ASSOC. PRESS, 12/3/08. While
reasonable arguments can be made both for and
against elected judiciaries, it is assuredly not the
proper role of this Court to allow its resolution of the
due-process issue presented here to be swayed by
any distaste for judicial elections.

4. The broad constitutional rule advocated
by petitioners is unnecessary.

A constitutional rule requiring disqualification
whenever a judge can be deemed to have a sufficient
“debt of gratitude” to a litigant cannot be justified as
fulfilling an unmet need, because States are already
addressing the issues that arise at the intersection of
campaign finance and judicial disqualification. As
Justice Kennedy has observed, “democracy” is its
“own correctiv[e].” Repub. Party of Minn., 536 U.S.
at 795 (concurring opinion).
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As an initial matter, the ABA Model Code’s gen-
eral disqualification rule, which requires recusal in
any case in which “the judge’s impartiality might
reasonably be questioned,” has been adopted in some
form in virtually every State. ABA MODEL CODE OF
JUDICIAL CONDUCT R. 2.11(A) (2007); see ABA Br. 14
& n.29. A number of petitioners’ amici express con-
cern that judges do not always recuse themselves
under state rules in circumstances in which they
should. See ABA Br. 16-18; Br. of Brennan Ctr. 26-
29. But the fact that one might disagree with a state
judge’s application of state law is obviously not a
reason to invent a new rule of federal constitutional
law, particularly in an area—the qualification of
judges—that involves a core state function. See
Gregory v. Ashcroft, 501 U.S. 452, 460 (1991). In-
deed, if amici are concerned that state judges are
failing to recuse themselves under state rules that
require recusal, it is unclear why they believe that
judges would be more likely to recuse themselves
under a less stringent constitutional rule.

In any event, many States have enacted or are
now considering reforms that will mitigate whatever
recusal problems are perceived to exist. We mention
several:

First, more than two-thirds of the States have
contribution limits of some type. See American Judi-
cature Society, Judicial Campaigns and Elections,
available at http://tinyurl.com/a84fcf. One such State
1s West Virginia, which, after the 2004 election, ex-
tended the $1,000 limit on campaign contributions to
include those made to 527 groups. See W. Va. Code
§ 3-8-12(g).

Second, a number of States now provide some
form of public financing for judicial elections, and
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still others, including West Virginia, have been con-
sidering such a system. See Opp. 25; JAS Br. 14-15.

Third, following the ABA’s Model Code, at least
two States have adopted disqualification provisions
that require recusal if the judge received campaign
contributions above a certain size from a party or

lawyer. See Opp. 25 & n.10; JAS Br. 13-14.

Fourth, nearly half the States have “peremptory”
recusal provisions that authorize parties to request
the substitution of a judge without cause. See
FLamwMm, supra, § 26.1, at 753-56; id. § 27.1-.19, at
790-822; Schotland, supra, at 1102.

Fifth, States have contemplated altering recusal
procedures in other respects. For example, West Vir-
ginia’s Legislature recently proposed an amendment
to the state constitution creating a judicial commis-
sion that would decide recusal requests. See H.R.J.
Res. 104, 78th Leg., 2d Sess. (W. Va. 2008).

We note, in this connection, that the real concern
of petitioners’ amici may be that an “appeal based on
state law issues” 1s generally unavailable when a
member of a State’s highest court denies a recusal
motion. ABA Br. 16. Amici may therefore be seek-
ing to constitutionalize recusal law to ensure at least
the possibility of review by this Court. But the de-
nial of a recusal motion by a Member of this Court is
likewise unreviewable. In any event, if the absence
of review in state courts is thought to be a problem,
the solution 1s not to constitutionalize recusal law,
but rather for States to amend their procedures. See
FLAMM, supra, § 29.1-2, at 911-913 (describing avail-
able state procedures for resolution of recusal issues
by full court).
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These examples illustrate the array of tools at
States’ disposal; show that States have not been hesi-
tant to use them; and demonstrate that there is no
need for federal intervention. One set of petitioners’
amici nevertheless urges this Court to adopt a broad
constitutional rule to “inspire current state reformers
to enact policies designed to restore the appearance
and reality of * * * judicial independence.” JAS Br.
9. The role of this Court, however, is to interpret the
Constitution, not to “inspire” reformers to exercise
their legislative responsibilities. In any event, as the
multiple efforts already underway confirm, state re-
formers are adequately self-inspired.

C. There Is No Sufficient Probability Of
Bias Here To Warrant Recusal Even Un-
der Petitioners’ Standard.

Even if one accepted the two foundational prem-
ises of petitioners’ submission—that disqualification
of a judge is constitutionally required when there is a
“probability of bias,” and that there is such a prob-
ability when the judge may feel a “debt of gratitude”
to a litigant—dJustice Benjamin’s disqualification still
would not be required. To establish that a judge is
constitutionally barred from sitting, a party “must
overcome a presumption of honesty and integrity in
those serving as adjudicators.” Withrow, 421 U.S. at
47. (In this regard, the Court will recall Justice Ben-
jamin’s statement while campaigning, welcoming
support but warning that “if you want something in
return, I'm not your candidate.” JA319a.)

The “five reasons” identified by petitioners (Br.
27) do not rebut that presumption here. As we have
already explained (see supra pp. 40-41), two of the
factors on which petitioners rely—that the expendi-
tures were made when an appeal was expected, and
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that the decision to participate was not reviewed by
the full court—do not make whatever “debt of grati-
tude” Justice Benjamin might have felt any greater
than it would otherwise have been. See Br. 29-30.7
That leaves the three other factors, all of which re-
late to the size of Blankenship’s expenditures. See
Br. 27-29.86 When considered in light of all the cir-
cumstances, those expenditures did not create a con-
stitutionally disqualifying “probability of bias” in fa-
vor of Massey’s subsidiaries.

First, dJustice Benjamin has voted against
Massey or one of its subsidiaries in at least five other
cases—twice on the merits and three times at the pe-
tition stage. See supra pp. 5-6, 9; see also JA674a
n.29. In the most recent such case, Justice Benjamin
voted to deny review of a $243 million judgment
against Massey, which was nearly five times the
amount at issue here. If Justice Benjamin feels a
“debt of gratitude” to Blankenship, and for that rea-
son harbors a “probability of bias” in favor of Massey

7 Nor is there warrant for any insinuation that the pendency of
the litigation is in fact what motivated Blankenship’s expendi-
tures. See supra note 1.

8 The third factor petitioners invoke—that Blankenship “ac-
tively campaigned for Justice Benjamin and solicited donations
on his behalf” (Br. 29)—appears to be based on nothing more
than a single “Dear Dr.” letter from Blankenship that was ap-
pended to one of the disqualification motions (JA181a-182a).
Petitioners identify no evidence to substantiate their assertion
that the letters were “widely distributed” (Br. 7-8) and “directly
responsible for a portion of the more than $800,000 donated to
Justice Benjamin’s campaign committee” (Br. 29), much less
that Justice Benjamin was aware of it.
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companies, he certainly has a strange way of show-
ing it.?

Citing Bracy v. Gramley, 520 U.S. 899 (1997), a
bribery case, petitioners point out that the votes in
the other cases were not “outcome-determinative,”
and suggest that, through the “expedient” of voting
against Massey in those cases, Justice Benjamin may
have been seeking to “deflect suspicion” that he
would cast the deciding vote in Massey’s favor in this
case, and thereby “immunize his actions.” Br. 32-33.
This slander is beyond reason. Petitioners’ theory is
that there was a “probability of bias” because it is
“human nature” and “would only be natural” (Br. 30-
31) for Justice Benjamin to feel a “debt of gratitude”
to Blankenship. In attempting to deal with the prob-
lem (for that theory) that Justice Benjamin voted
against Massey in several other cases, petitioners
1mply that Justice Benjamin was not merely “proba-
bly biased” but in fact dishonest—that he devised an
elaborate scheme to vote one way in several other
cases, regardless of the merits, to make it easier for
him to vote the other way in another case to repay
Blankenship without detection. Apart from the fact
that there is not a shred of evidence to support the
outlandish notion that Justice Benjamin is so devi-
ous, any such claim contradicts petitioners’ conces-

9 The State of West Virginia does not seem to have shared peti-
tioners’ view as to the probability of bias. It was a party in at
least two of those cases and did not seek Justice Benjamin’s
disqualification—despite the fact that it was opposing the
Massey affiliate, and despite the fact that the State was repre-
sented by Attorney General McGraw, the brother of the candi-
date Blankenship so determinedly opposed. See JA675a n.31.
Indeed, a state official involved in one of those cases said that
she “would not have entertained” the idea of seeking Justice
Benjamin’s disqualification. Ibid.
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sion in the court below that they were “[ijln no way
*** question[ing] Justice Benjamin’s integrity.”
JA113a; see also JA108a.10

Second, virtually all the expenditures at issue
were independent of Justice Benjamin’s campaign.
The only direct expenditure was a single campaign
contribution of $1,000. JA208a. Approximately
$500,000 went to advertising and mass mailings that
Blankenship did not coordinate with the Benjamin
campaign, and the balance was given to ASK, an in-
dependent 527 group that opposed Justice McGraw’s
reelection. JA187a-200a, 681a-684a.

Petitioners argue that “there is no reason to be-
lieve that Justice Benjamin is any less likely to feel a
debt of gratitude to Mr. Blankenship because a ma-
jority of his financial support was provided through
[ASK] * * * rather than directly.” Br. 34. But there
1s every reason to believe that. It is a central prem-
ise of the law of campaign finance that “[t]he absence
of prearrangement and coordination of an expendi-
ture with the candidate or his agent * * * under-
mines the value of the expenditure to the candidate.”
Buckley, 424 U.S. at 47; see also FEC v. Colorado

10 Petitioners also challenge Justice Benjamin’s integrity in an-
other way: by asserting that he “disregard[ed] * * * long-
standing procedures” and moved himself “ahead of Justice Al-
bright in the order of succession to the chief justiceship.” Br. 13
n.2. Petitioners’ bizarre insinuation that Justice Benjamin con-
spired with certain of his colleagues to usurp normal procedures
in order to enable him to appoint the replacements for the
recused justices in this case is entirely baseless. The court
changed the order of succession in October 2006 and November
2007, well before anyone had any idea that Chief Justice May-
nard might recuse himself in this case, the circumstance that
made Justice Benjamin Acting Chief Justice. Compare JA699a-
700a, with Pet. Br. 12-13.
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Repub. Fed. Campaign Comm., 533 U.S. 431, 446
(2001). At the same time, the absence of coordina-
tion “alleviates the danger that expenditures will be
given as a quid pro quo for improper commitments
from the candidate.” Buckley, 424 U.S. at 47. Thus,
1t 1s an accepted proposition that independent ex-
penditures do not “pose[] the same risk of real or ap-
parent corruption” as direct contributions. McCon-

nell v. FEC, 540 U.S. 93, 121 (2003).

Third, the expenditures were not made by any
party before the court. No Massey companies, in-
cluding respondents, contributed to any candidate or
group 1n the 2004 election (save for a single $1,000
contribution from A.T. Massey’s PAC). Nor could
they have, because West Virginia prohibits corpora-
tions from making campaign expenditures. W. Va.
Code § 3-8-8(a). Instead, it was Blankenship, the
CEO of Massey (respondents’ ultimate parent) and of
respondent A.T. Massey, who spent the money as
part of an effort to unseat dJustice McGraw.
Blankenship did not make the expenditures on be-
half of Massey or any of its subsidiaries; he did not
make the expenditures in his capacity as CEO of
Massey or A.T. Massey; and he did not use any
money that belonged to a Massey entity.

Petitioners say that Justice Benjamin had an in-
centive to repay his “debt of gratitude” for
Blankenship’s own expenditures by voting in favor of
Massey’s subsidiaries, because Blankenship “holds
more than 250,000 shares of the company’s stock.”
Br. 33. What petitioners do not say is that those
shares amount to an ownership interest of approxi-
mately 0.35%, giving him a $175,000 stake in the
judgment. Compare Massey Energy Co., Quarterly
Report (Form 10-Q) 1 (11/7/08) (85.1 million shares
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outstanding), with Statement of Changes in Benefi-
cial Ownership (Form 4) 1 (11/18/08) (296,935 shares
owned by Blankenship). Given how small this was
in relation to Blankenship’s $3 million campaign ex-
penditures, one can fairly infer that his motives were
political rather than economic. Blankenship’s stock
holdings provide little basis for Justice Benjamin to
“repay” any “debt” he supposedly felt to Blankenship.

Fourth, any “debt of gratitude” was greatly di-
minished by the fact that Justice Benjamin’s election
cannot be attributed primarily to Blankenship’s fi-
nancial support. For one thing, every major daily
newspaper in West Virginia that made an endorse-
ment, save one, endorsed Justice Benjamin. See
JAG674a n.27. To a large degree, moreover, Justice
Benjamin’s opponent cost himself the election. Jus-
tice McGraw was already a polarizing figure in West
Virginia politics (see Juliet Terry, Wheel of Justice,
STATE J., 12/10/04, at 1); his refusal to give inter-
views or debate Justice Benjamin before the election
raised eyebrows (see Tom Diana, Benjamin Vows
Fairness on Supreme Court, THE INTELLIGENCER
(WV), 10/23/04); and a bizarre speech, in which
McGraw accused Benjamin of trying to “destroy de-
mocracy” and claimed that this Court had “approved
gay marriage,” may well have tipped the balance
(Justice Warren McGraw, Speech, Racine, WV
(9/6/04), available at http://www.youtube.com/watch?
v=TQ6nQaE2FMS; see JA678a & n.35). The speech
was both widely disseminated and widely discussed,
and many considered it to be the turning point in the
election. See, e.g., Brad McElhinny, “Looking for
Ugly” Campaign Ad Wins National Recognition,
CHARLESTON DAILY MAIL, 3/4/05, at 1A; see also
JA678a-680a & nn.38-39. Justice Benjamin’s largest



55

“debt of gratitude” may therefore have been to his
opponent.

Petitioners do not dispute any of this (Br. 34-35),
instead asserting that it “strains credulity” to sug-
gest that Blankenship’s financial support did not
play a “meaningful role” in the election. Br. 35.
That someone’s support played a “meaningful role” in
a judge’s election, however, cannot be the constitu-
tional standard. If it were, disqualification would be
more the rule than the “exception[].” Br. 36.

Fifth, any “debt of gratitude” would have been
further diminished by the fact that Blankenship’s
motivation was to defeat Justice McGraw, with Jus-
tice Benjamin being an incidental beneficiary.
Blankenship believed that Justice McGraw’s deci-
sions harmed West Virginia’s economy (see, e.g.,
Carol Morello, W. Va. Supreme Court Justice De-
feated in Rancorous Contest, WASHINGTON POST,
11/4/04, at A15), and that McGraw was “the most
damaging to the state of any [person] who holds of-
fice” (Brad McElhinny, Big-bucks backer felt he had
to try, CHARLESTON DAILY MAIL, 10/25/04, at 1A).
The anti-McGraw—as opposed to pro-Benjamin—
focus of Blankenship’s efforts is confirmed by the fact
that he sought to defeat Justice McGraw in the pri-
mary as well as the general election. See Jim Rowe,
Pre-Primary Report, Schedule 1A (5/3/04) at 13,
available at http://tinyurl.com/dzplud.

Sixth, a “debt of gratitude” will fade with time,
and this case was decided several years after Justice
Benjamin’s election.

Seventh, there is no indication that Blankenship
and Justice Benjamin even knew one another, before
or after the election. Nor is there any indication that
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Benjamin solicited or encouraged Blankenship’s ac-
tivities. The absence of any personal bond or solici-
tation reinforces the conclusion that the dJustice
would have had little reason to disregard the obliga-
tions of his office to favor respondents in this litiga-
tion.

Finally, it is notable that Justice Benjamin’s dis-
qualification would not have been required even un-
der the ABA’s Model Code provision addressing cam-
paign expenditures. That provision requires dis-
qualification when “a party, a party’s lawyer, or the
law firm of a party’s lawyer has * * * made aggregate
contributions to the judge’s campaign” that are
greater than some particular amount (unspecified in
the rule). ABA MODEL CODE OF JUDICIAL CONDUCT
R. 2.11(A)(4) (2007). Blankenship is not a party or a
lawyer for any party; and the expenditures at issue
were not contributed to Justice Benjamin’s cam-
paign. It would be extraordinary if campaign expen-
ditures required recusal under the Due Process
Clause of the Fourteenth Amendment, which estab-
lishes only a “floor” (Bracy, 520 U.S. at 904), when
they would not require recusal under the provision of
a more stringent model code that was specifically de-
signed to cover the subject.

CONCLUSION

The writ of certiorari should be dismissed as im-
providently granted. In the alternative, the judg-
ment below should be affirmed.
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